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NPEOUCNOBUE

IIpuMeHeHHE CNEUHAJbHBIX MMO3HAHWH B YrOJOBHOM MpoLECCE
OKa3bIBaeT CYILUECTBEHHOE BIHAHHE Ha NpaBuia JOKa3biBaHHA. MHo-
rHe BHAHBIE YHEHBIE, ITOCBATHBILHE CBOM TPYAbl CYHEOHOM 3KCIEPTH-
3¢ U ApYyruM GopMaM NPUMEHEHUS ClelManbHbIX NO3HAHKA, ABAAIOT-
Csi M aBTOpaMM KHHI MO TeopuH AokassiBaHua. Ot1o B.JI. Apcenpes,
P.C. benkun, KO.K. Opnos, H.JI. Tletpyxun, A.A. DiicMaH u apyrue.
HekoTopheie HOBbIE MMOHATHA ¥ MPaBUIa, PACTIPOCTPAHEHHBIE BIIOCIE-
CTBUM Ha NOKa3blBaHHE B LIENAOM, CHOPMYIHPOBAHLI B CBA3U C CyAeO-
HOM 3kcneprr3oi. OHa npencrasnset coboi cneunduyeckunii «npo-
Hecc B rpoueccey, rae, Kak 4epe3 YBEJNHYHTENbHOE CTEK/O, BHAHHI
npobyeMbl JOKa3bIBAHUA W HX peuieHue. Tak, B CBA3M C IKCIEPTH30#M
MoHA4yajly pacCMaTPHBANIHMCH BOMPOCH! COAEPXKATENBHON (3MNnUpHUec-
KOW) HNOCTOBEPHOCTH [OKA3ATENLCTB, CBA3eR nokasarenbcTs. [Ipen-
noxxeHne chopMynnpoBaTh B 3aKOHE NpaBuia ocBOOOXKAEHHUA OT J0-
Ka3bIBaHHUA MYTEM NPU3HAHHUA (PaKTOB OOLIEU3BECTHBIMHU CEUHATHC-
TaM H OYEBHAHBIMH, OOOCHOBAHHOE B 3TOH KHHre, MOABHIIOCH B XOI€
aHa/IH3a 3KCEPTHRIX HCC/IeIOBaHHH,

JKenepTusa 1 apyrue GOpmbl NPUMEHEHHUS CIELHANBHBIX NO3HA-
HHUH, KPOME TOTrO, HeMOCPeACTBEHHO MPHUBHOCAT 0co0ble NpaBHAA J10-
Ka3blBAHMS, TIOCBALLUECHHbIE TOJLKO HM. 2TO H 0043aTeNbHOE Ha3zHa4e-
HHEe W npoBeleHHE CyAeOHOM IKCTEPTH3bI, U pErnaMeHTalls Ha3Ha-
YEHHs NOBTOPHOH M AOMOJHMTENbHOM 3KCNepTH3. HekoTtopele u3 Ta-
KHUX NpaBun HEOOX0AMMBI, HO OTCYTCTBYIOT. Tak, HET BO3MOXKHOCTH
BBECTH B pa3OHpaTenbCcTBO Aefla B Ka4eCTBE apryMeHTa B [OKa3bIBa-
HHK ofpauleHHs K CIpaBOYHON JMTEparype, HayHHBIE IOJIOXKEHH,
3a)HKCHPOBAHHBIE B COOGLIEHHH IKCNEPTA O HEBO3MOXHOCTH AaTh
33KJTIOYeHME, TMOO0 B TaK Ha3bIBAEMOM (BEPOATHOM 3aKIIOUEHHHY.

Takyio so3moxxHOCTL MO0 651 NPENOCTABUTH NPABHIIO O NPH3HA-
HUH (PAKTOB OGIIEU3BECTHBIMH, B TOM YHC/IE OGLIEH3BECTHBIMH CPEAH
cneupanucro. Ilono6Has obweunssecTHOCTh TpeGyeT MOATBEpKAE-



HUA CNPAaBOYHBLIMH JaHHBIMH Pa3/iMuHOH ¢GopMbl — 0T obpauleHus K
CTIpaBOYHOMN JIUTEpaType RO YYeTa Hay4HbIX MOIOXKEHUH, colepiKa-
IMXCS B AKOO0M H3 A0Ka3aTebCTBEHHBIX HCTOYHHKOB, HO HE JOKa3bl-
BAHHA B TOM UCCNEN0BATENbLCKOM acilekTe, B KAKOM OHO BHUAMTCA IIpH
AHA/IM3€ HUCTOYHHKOB JOKAa3aTENLCTB, NMPENyCMOTPEHHBIX cTaTheil 74
VIIK P®. ObpalucHHe K COAEPXKAHUIO, a HE K POPMe N0Ka3aTeNbCTBA,
mMoryio OBl MPUBECTH, HAKOHEL, K perjaMeHTauud ocobeHHocTei ao-
npoca ceeinyuero cpuaerens. 60 Bce Bo3pa’keHUA NPOTHB TaKoi
pernaMeHTanuu CBOAATCK K OMACEHMSAM CMELIEHHUS TIOHATHIl «cre-
LUHMAJTHCTY U «CBEAYLHUH CBHAETENDY.

O6s3aTenbHOE HA3HAUCHUE H MPOBEICHHE SKCMEPTH3BI — MAaJIOHC-
CHeI0BaHHLIH B HacTosliee Bpems UHCTHTYT. Camo no cebe HeoKH-
AaHHOE pa3pylIeHHe €ro rapaHTHH, KOTOPOH CiiyXHI0 OCHOBaHHE
OTMEHBbI TIPHroBOPa «BO BCSKOM CIIyyae» Mo MPUYHUHE HETIOTHOTHI
C/IEACTBUL, €CHM He MpoBeJeHa o0s3aTebHas IKCNepTH3a, yKe Npu-
BJIEKAET BHHUMaHHe K NpapoBod npupone obazarenbHOCTH cyAeOHOH
akcneptussl. B kuure E.B. CenuHol HCCAEAyIOTCS 3TH M HHbIE BO-
MPOCHl AOKA3bIBAHWA, OCHOBAHHOI'O HA MPUMEHEHWH CrELMAIbHBIX
MO3HaHuH: 00CTOATENBCTBA, TPebYIolHe NpPUMEHEHHS 3ITHX TO3Ha-
HUH, cpeficTBa JIOKa3biBaHMA, OCHOBAHHBIE Ha UX npuUMeHeHHH. [Ipo-
LIeCC I0Ka3bIBAHHUA PACCMOTPEH MPEUMYLIECTBEHHO B paMkax cyne6-
HOT'O MPOH3BOACTBA, MOCKOALKY NPOHCIIEIIMHMH H3MEHEHHAMMU 3aKO-
HOJATEeAbCTBA HMEHHO OHO MPHBEACHO K KAYeCTBEHHO HOBOMY BapH-
AHTY B OTHOLUEHHH [NOKA3BIBAHUSA, OCHOBAHHOrO Ha MPUMEHEHUU CIie-
LIMANIbHBIX no3HaHuii, K ToMy ke cynebHOoe npou3BOACTBO BEHYAET
npouecc 3Toro (Kak ¥ BCAKOIO HHOTO) AOKa3biBaHHA, TAK HYTO depes
€ro NPU3MY BHIAHBI H NPo6IEeMBbl MPEABAPUTEILHOIO paccieOBaHuA.

He Bce npennoxkeHHbie aBTOPOM pELIEHHst MOryT HaWTH €IHHO-
AYIHYIO TOMIEPXKKY CTIEHHATMCTOB, OAHAKO 3TH B3rfAAbL, Ge3ycioB-
HO, CTaHyT noOyaurenpbHOH NPUYHHON K JanbHEHLIEMY HCCIICI0Ba-
HHIO CIOXCHOM H BeCchbMa BaXHOH NpobiieMbl HCMOAB30BaHUS CHELH-
aJIbHBIX MTO3HAHMH B NPaKTHKE NOKA3bIBAHHS IO YTOJIOBHBIM A€haM.

3acnyxcennsviii opucm Poccusickou Pedepayuu,
doKmOop I0pUdUYECKUX HAYK, npogheccop
A.A. Xuuipos



FMABA 1.
OBCTOATENIbCTBA, YCTAHABIIMBAEMbDIE
NOCPEACTBOM NPUMEHEHUA
CNEUWMANBHBLIX MO3HAHWHN

1.1. O6¢cmosimenscmea, 6519 ycmaHoe.NeHuUst KOmopbIX
obs3amensHa cydebHas akcrnepmu3sa

JlOKa3bIBAHHE B COBPEMEHHOM POCCHHCKOM CYIOMpPOH3BOACTBE
OCHOBAHO Ha MPUHIHKIE, KPaTKHI{ BApHAHT HAUMEHOBAHHUA KOTOPOTO —
OLIEHKa NOKAa3aTeIbCTB M0 BHYTPEHHEMY YOEKIEHHUIO — CTaJT XOpOLLO
H3BECTEH 3a AOATYIO ero UcTopuro. IToMHMO npoYero, 3TO O3HAvaer,
uTo HamH4He AU OTCYTCTBHE ODCTOATENBCTB, HA KOTOPBIX OCHOBaHBI
NMPeAMET CHOpa HIH OOBHHEHHE, JODKHO ObITh BLIACHEHO JIOOBIMH H3
NpesyCMOTPEHHBIX 3aKOHOM CpeICTBaMH B IOJIHOM COOTBETCTBHH €
NeHCTBUTEIBHOCTBIO, OTYETO H TMOABNAETCA BHYTpeHHee yOex/ieHHe B
TOM, KaK BCE 3TO INPOMCXOAMIO, OCHOBAHHOE Ha Pa3/IMYHbIX IMIIUPH-
yeCKHUX (0OBEKTUBHDBIX) COCTABIIAIOLINX.

Hcxniodenue cocraBasioT Te ciiy4ad, B KOTOPhIX 3aKOHOM YCTa-
HOBJIEHO OrpaHH4Y€HHE HA HCIOJIb3OBAHHE ONPEAEICHHBIX CPEACTB
DNOKa3bIBAHUA MpPH YCTAHOBIEHHH OMNpeAeNeHHbIX OOCTOATENBCTB.
[Ipupona 3THx orpaHuyeHmit n8ogka: AM60 OHM NPEACTaBAAIOT COBOMH
CaHKLIMH 33 HEBBINOJIHEHUE KAKOH-TO YCTAHOBIEHHON 3aKOHOM (op-
Mbl, TUOO ABNAIOTCA yKazaHHEM Ha eAHWHCTBEHHO BO3MOXHOE CpeicT-
BO JOKa3blBaHHA, TaK KaK OHO OCHOBAHO Ha MPHMEHEHHH CrelHasb-
HbIX MO3HAHHH (3Kcnepru3a). B moboM ciayyae, HOpMBI, CoaepXare
yKa3aHHble OTpaHU4EHHs, KaK U BCE HOPMb! O JOITYCTUMOCTH J0Ka3a-
TENbCTB, HanpasneHbl Ha ofecneyeHue NOCTOBEPHOCTH AOKasa-
TENbCTB.

IIpaBoBas npuposa HAa3BAHHBLIX OrPAHUUEHHH B TPOKAAHCKOM H
YrOJIOBHOM CYAONPOU3BOACTBE NPHHUHMITUANIBHO Pa3/IMYyHa.

B rpaxxgaHckom — 3TO riaBHbIM 00pa3oM CaHKLUHKW: CAHKUHH B BH-
Ae 3afpenieHHs CChINATLC Ha CBUICTENBCKME [1I0KA3aH!s B NOATBEp-
XAeHHe (aKTOB OrpenesleHHbIX BUAOB CAENOK U CAHKLHMH B BUiE He-
ACHCTBUTENBHOCTH CAENOK, BbI3BAHHOW HApYLICHUEM NMPH HX COBEp-



HIEHMM YCTAHOBJEHHOH 3aKOHOM NPOCTOH NHCHMEHHOR HIIM HOTapH-
anbHOM GopmBl .

Ot TpeOOBaHUA HMMEIOT, B MEPBYID O4YEPENL, MaTEpUAILHO-
rpaBoBoe cojepxanue, moatomy u ct. 60 ['TIK PD, v cT. 68 AIIK PO
[MOCBALLEHHBIE JOMYCTUMOCTH J0KA3aTENbCTB, COAEPXKAT HOPMY, OT-
CLUIAIOLLYIO K MAaTePHAIbHO-PABOBLIM HCTOYHHKAM: OOCTOATENLCTRA
Aena, KOTOpblE N0 3aKOHY NOMKHBI ObITh MOATBEPXKIEHBI ONpefesieH- -
HBLIMH CPeICTBAaMM JOKa3biBaHHS, HE MOTYT NOATBEPXAATbCA HHKa-
KHMMH JPYrHMH CPeACTBaMH JOKa3bIBaHHS.

Yrto kacaeTcs BTOpOHM KaTeropuyd orpaHHYeHUH, CocToAlEH B Tpe-
O6OBaHMH OJKCIEPTH3bl KAk €IWHCTBEHHOIO CpEeACTBa AOKa3biBAHUA
orpeAeneHHbIX OOCTOATENBCTB, TO M OHA B IPAXKAAHCKOM CYIONPOU3-
BOACTBE DepeT Hauyano U3 06AaCTH MATEPHANILHOTO 1paBa: B COOTBET-
ctBuH ¢ 4. | cT. 82 AIIK P®, «B cnyyae, ecau Ha3HaYEHHE DKCIIEPTH-
3bl MPEANMCAHO 3aKOHOM HIIH TIPEAYCMOTPEHO [OrOBOPOM ... CYA
MOXEeT Ha3HAYMTh 3KCIEPTU3Y MO CBOEH MHMLMaTHBe». Kak Takosoro,
HHCTUTYTa 0043aTebHOr0 Ha3Ha4eHHUA IKCMEpTU3bl B 00ueH 4acTH
['TIK Her, HO B HOpMaxX, MOCBAIEHHBIX 0COOOMY MPOU3BOACTRBY,
FOBOPUTCA O HA3HAUECHHH CyNEOHO-NMCHXUATPUUYECKOH IKCMEPTH3BI
(cT. 283 I'TIK PO).

B yronoBHOM cynONpOM3BOJCTBE CAHKLMAM 3a HapylleHHe YCTa-
HOBJICHHOH 3aKOHOM (OPMBI, TO €CTh OI'PaHHYEHUAM B HCMONb30Ba-
HWM CPEACTB JOKa3bIBaHHS, HE BHI3BAHHBIM BBISCHEHHOH HENpPHUron-
HOCTbIO AOKA3aTENLCTBA K TOMY, YTOOBI C/IY>KHTh HCTOUHHKOM JOCTO-
BEpHbIX [JAHHBIX, B MpaBWIaX O JOITYCTHMOCTH AOKA3aTeNbCTB He
ROKHO ObIThb MecTa. TIOHATHO, YTO O CAHKLMAX 332 HApPYLIEHHWE Ka-
Kux-n11060 GopM B ciyuae ¢ MpecTynieHHeEM MOXKHO FOBOPHTE TOMBKO
IPUMEHHUTENIBHO K CaMOMY MpOLIECCY paccie0BaHus, CyAe6HOTO pac-
CMOTpeHHs aena. [lpouecc BeoyT rocyaapCcTBEHHBIE OPraHbl, CHELHU-
abHO YMONHOMOYEHHbIE Ha pacc/ieIoBaHue, ¥ Cy/. 3allUTHHK BIIpaBe
Y4YacTBOBaTh B COOMpaHMM AOKA3aTE/IbCTB, HO PE3y/bTaThi €ro Aed-
TENbHOCTH AOJDKHB! ObITh JIETAIM30BaHbl ITyTEM JOMNPOCOB JIMLL HIIH
MPUOOLIEHHS K JeNy NpeacTaBleHHBIX HM MPEAMETOB, NOKYMEHTOB
opraHamu, seaymumu npouecc. CaM Tezuc 06 yCTaHOBICHHH rocy-

]99; ((?:M.:4Tpeymnwcoe MK CynebGhsie gokasarensctsa. M.: H3g-so «lopoaewn,
.C. 141.



JIAPCTBOM CaHKLIMH K CBOMM € OpraHaM BbI3bIBaeT HeloyMeHHe' .

Y fneno He TOABKO B NApPajOKCANBbHOCTH MbICAH 00 yCTaHOBJIEHWH
rocyapcTBOM CAHKLIMH MO OTHOILEHHIO K CBOMM COBCTBEHHRIM Opra-
HaM. DopMaM3aLHi YroJOBHOIO MNpOLIECcca, TO €cTh YCTPAHEHHE ro-
CyJapcTBa OT BLIACHEHHS UCTHHBI O TPECTYIUICHHM ITyTEM 3apaHee
cOpMYTUPOBAHHBIX (JOPManbHBIX TPeOOBAHMM M OrpaHH4YEHHH B
CpecTBaX JOKa3bIBAHMA, CYXKAET ITyOaMUHbI MHTEPEC K BBISICHEHMIO
obcToATeNbCTBE OOI@CTBEHHO-0MACHOIO AEIHHS CO BCEMH BBITEKAIO-
UMM OTCIOAA NMOCIEACTBUAMM.

O paccMaTpHBaeMOM OT/JHYHH YTOJIOBHOTO W I'PaXKAaHCKOTO Mpo-
LIECCOB €LIE MIPUMEHHUTEIBHO K UTOraM cyaeOHoi pedopmer 1864 roaa
JLE. Bnaavmupos nucan: «O6nacte npegyCTaHOBIEHHBIX [JOKa3a-
TENbCTB — MPAXKAAHCKOE NpaBo, B KOTOPOM TpeACIpeacIeHHbIE 3aK0-
HOM (OpPMbI OPUAMUYECKUX OTHOuIeHUH, monblyrommecs cynebHoM
3aUIMTOK), BMECTE C TeM OObIKHOBEHHO COCTAB/AIOT M A0Ka3aTe/IbCTBO
MMEBLIMX MECTO npaBsoBbix ¢axkToB. B yromoBHoMm npouecce, crpe-
MALIEMCS K MaTEpHanbHON MWCTHHE, NpeaYCTAHOBIEHHBIX JOKa3a-
TeNbCTB OblTh He MOXeET. ENWHCTBEHHBIN cel npeIycTaHOBIEHHOrO
J0Ka3aTesNbCTBa, KaKoW TOABKO MOXHO HalWTH B Hallem YcTaBe yro-
JIOBHOT'O CYJI0MpPOM3BOACTBA, 3TO — CTaTbq 413, HO M Ta He YCTaHOBA-
eT 06e3ycnoBHO 00A3aTENBHON CHIIBI HEOMPOBEPKHMOCTH JAOKYMEHTA.,
Cratbs 3Ta rmacHT: «korma Bo3pacT OOBHHSEMOIO MOXET HMETh
BJIMSHUE Ha BMEHEHHE €MY COAECAHHOTO B BHHY, WJIH HA onpeje/ieHHe
€MY HaKa3aHHs, TO NOKA3aHUE €r0 O JleTax MOBEPAETCA CIIPABKOK H3
METPHUYECKHX KHHI, a 3@ HEHMEHHEM HX — U3 PEBU3CKHX CKa30K, WM
JAPYTHX NOKYMEHTOB; 332 HEBO3MOXHOCTBIO K€ CHX CIIPaBOK BO3pacT
00OBMHAEMOr0 ONpeAenscTCs NOCPeACTBOM OCBUAETENLCTBOBAHHS €T0
uepe3 Bpayay. JTa craThs pacnpoctpaHeHa CeHaTOM W Ha ompeaene-
HHMe BO3pacTa MOoTEpneBLIEro JyLa, KOraa oT BO3pacta 3Toro nocnel-
Hero 3aBHCHT CBOMCTBO BUHOBHOCTH MO/CYAMMOTro»’. DT0 OCHOBaHHE
0bs3aTeNILHOTO NPHUBICUEHHS CNIELHAIbHBIX MO3HAHHN COXPaHMIOCh H
noHeiHe. B coorBercTBuM ¢ npasunamH YIIK P®, sxcneprusa obs3a-

t
[ToaToMy nonoxenue, 3axpenneHdoe B . 1 4. 2 cr. 75 YIIK P®, ouesnano,
KDATKOBpEMEHHAS ¥ BLIHYK/IEHHAA MEPA 3AKOHONATENA B YCNOBUAX COBPEMECHHOTO
Poccuiickoro roCyRapcTaa.

1910 Bradumupos JI.E. Yueune 06 yronoBHbIX AoKasatenncrsax. 3-e w3a CII6.,
.C. 99,



TenbHa AN YCTAHOBJEHHsS BO3pacTa 0OBHHAEMOrO, MOK03PEeBacMOro,
MOTEPNEBLIEro B TEX Cyyasx, KOrAa 3TO HMeeT 3HaueHHe AJ1d Nena, a
- IOKYMEHTBI 0 Bo3pacTe oTcyTcTBYIOT (11. 5 c1. 196 VIIK PD).

O6s3aTe/bHO HA3HAUYEHHE H TIPOBEIeHHE Cyde0HOH IKCNEPTHU3BIE MO
npagunaM YIIK PQ tarke Ans ycTaHOBIEHHA CIEHYIOWMX 0OCTOS-
TEILCTB. NPHUHH CMEPTH; XapaKTepa W CTerNeHH Bpela, MPHUYHHEHHO-
ro 3J0pOBbIO; NMCHXMYECKOTO UM (PU3HYECKOro COCTOSHHA MOoao3pe-
BAEMOro, 0OBHHAEMOrO, KOTa BO3HUKAET COMHEHHME B €ro BMEHSE-
MOCTH WJH CNOCODHOCTH CaMOCTOATEbHO 3all{UiaTh CBOH NpaBa H
3aKOHHbIE MHTEPECHI B YTOJIOBHOM CYAOIPOH3BOACTBE; MCHXHYECCKOTO
UK (HU3HUECKOTO COCTOSHUS MOTEPNEBLIEro, KOraa BO3HHKAET CoO-
MHEHHe B ero CrnocoOHOCTH MPaBWILHO BOCHPUHHMATL OOCTOATEND-
CTBa, UMEIOLIHE 3HaYeHHe IS YrONIOBHOIO Jena, U JaBaTh NPaBHIb-
uble nokazaHHs (ct. 196 VIIK P®). Te ke obcrosTenscTBa, ML C
HEKOTOPBIMH 0COOEHHOCTAMH (GOPMYJIHPOBOK, OBLTH yKa3aHul B npe-
aeiayuieM YIIK B kauecTse TpeOyrouux o643aTeNbHOIC NPOU3BOACT-
Ba cynebnoit axcneprnsnl (c1. 79 YIIK PCOCP 1960 r.).

Kak BuauM, BTOpas U3 BbilI€HAa3BAHHBIX KATETOPHH OrpaHHUYEHHH
Ha MCNONB30BAHWE CPEACTB AOKAa3bIBaHHA — TPeOOBaHHE CpENCTBA
JOKa3bIBAHHUS, OCHOBAHHOIO HAa PUMEHEHHH CTIELHANBHBIX NTO3HAHU
(cyne6Hoit 3kcnepTU3bl) — XapakTepHa Ui Yrol0BHOro npouecca. B
YTOonoBHO-MpolecCYanbHOM KOAEKCe TPAAHLIMOHHO CONEPHKHTCS CTa-
Thsl, MOCBAUIEHHAA 00A3aTENLHOMY Ha3HAYEHHWIO W MPOBENEHHIO CY-
nebHOM IKCMepTH3EL,

OnucaHHOe pacrionoxeHue: npaBuit 00 00A3aTENBHOH 3KCMEPTH3E
B CHCTEME MMPaBOBbIX NMPEANHCAHUI NOKA3bIBAET NPaBOBYKO NMPHPOIY
3THX TIpaBMJI B BHAE HEJOMyLIEHUS MHBIX CPEACTB JOKa3kIBaHUA, I10-
MHMO cynebHOMN 3KcnepTH3bl, K YCTAHOBICHHUIO OMNpEAENEHHBIX 06-
CTOATENBCTB, TIPOM3BOJMMOE C LieNbl0 ObecneuyeHHus JNOCTOBEPHOCTH
nokasatenscTB (ocoboe TpeGoBaHHE NOMYCTHMMOCTH AOKA3aTe/bCTB
onpeaenenusix obcroarenbcTB). CONOCTaB/ICHHE [IOKA3aTe/TbCTBEH-
HbIX HOpM pa3nu4HbIX (GOPM CYAONMPOH3BOACTBA IPHBOAMT UMEHHO K
3TOMY BbiBoAy. OmHAKO B TaKOM [OHHMaHHM MPaBOBOA MPUPOAL!
0053aTEeILHOCTH Cyae6HOM IKCNePTH3BI CIIEUHANTHCTEI B 06N1acTH yro-
JIOBHOTO Npollecca He eAMHOLY LIHBI.

Xota He Tak pasHo jeiicteoBaBiuiMM YITK PCOCP 6b110 ycranos-
JIEHO, 4TO HenpoBeAeHHe cyReOHON 3KCNEPTH3BI, KOTJa ee MpoBe/e-



HHe 110 3aKOHY fABJIfeTCH 0043aTenbHbIM, HEU30EKHO BEET K OTMEHE
MPHroBOpa Mo OCHOBAHKIO HEIOJIHOTHI JO3HAHHS, NPEBAPUTE/ILHOrO
unn cyae6Horo cnenctsus (0. 1 4. 2 cr. 343 VIIK PCOCP 1960 r.),
xoTs B aToM Kozekce cratea «O0s3arensHOe npoBeeHHE dKCEPTH-
3pi» TioMewanach B rnaee «JlokasarenpCTBa», a CTaThH, CNELMabHO
[TOCBALIEHHOH JOMYCTHMOCTH J0Ka3aTeNbCTB, He ObL1O BOBCE (TO €CTh
HE HMCKIIOYAlOoCh, YTO MPABHAO 0043aTENBHON IKCIIEPTH3bI OTHOCHTCS
K MHCTHTYTY AOIMYCTHMOCTH AOKa3aTenbCTB), HE BCE YYEHbIE B CBOECM
KOMMEHTAPHH JIOTIOIHANIN KapTHHY A0 3KBHBAJIEHTa MEXIY HOpMaMHu
«Obs3aTenpHOE MpoBeAeHUE IKCnepTU3b» U «ObcToATENLCTBA, YCTa-
HaBJIMBaE€Mbl€ TOJIBKO 3aKIIOYEHHEM 3KCIIEPTay.

B 10 € BpeMs, HEKOTOpbIE YUeHble HMEHHO TaKHM 00pa3oM KOoM-
MEHTHPOBaIH JaHHYIO HOPMY.

B uyactnocty, M.C. CTporoBu4 npuaepKHBaJICA TOH TOYKH 3pe-
Hus, uto npauio ct. 79 YIIK PCOCP «Obs3aresibHOe NMpoBeAeHHE
3KCHEPTH3bI» «O3HA4aET, YTO YKazaHHbie o0cTosTeNnbCcTBa (MPHYKHA
CMEPTH H TSKECTh TENECHBIX MOBPEXAEHUH H JAp.) MOTYT yCTaHAaBJIH-
BATbCA TOJIBKO MPH MOMOLLUM KCMEPTH3bl U HE MOT'YT YCTAHABJIUBATh-
¢ HMHBIMH [JOKAa3aTENbCTBAMM (HanpuMep, CBHAETEILCKHMH IOKa3a-
HHHMM)»'.

Takopa xe Hay4yHas no3vuus aBTopoB rnpoekra odbuie vacty YIIK
P®, noarorosnenHoro B I'ocynapcTBeHHOM [1PABOBOM YIPaBJIeHHH
ITpe3unenta Poccuiickoit @enepaunu B 1994 roay, Ha3BaBlIMX COOT-
BETCTBYIOLLYIO CTaTblo «OOCTOATENBCTBA, YCTAHABIIMBAEMBIE TOMIBKO
3AKIFOUEHHEM IKCTIEPTan”.

[TokasbiBast CyTh TOH K€ TOUKHM 3pEHUS U OJHOBPEMEHHO BCKpbIBas
npobnemy, KO.K. Opnos 060 Bcem 3toM nucan: «CoraacHo 3akoHy,
IJIS OTIpEJEsIEHHS IPHUMHBI CMEPTH NPOU3BOACTBO 3KCNEPTHU3bI 00s-
3aTENbHO, AaXke €C/M NPUYHHA OYEBU/IHA W JOCTOBEPHO YCTAHOBJIEHA
APYr¥MM MaTepHanamu fena (Hanpumep, AOKAa3aHO, YTO MOTepnes-
wemy orpybuin ronosy)»’. To ecTs noauepkHyTa KOHKPETHOCTh
npoueccyansHoro TpeboraHusa, HO HE SCHOCTb €ro MpPaBoOBOH NMpPHPO-

' Cmpozosuy M.C. Kypc coserckoro yroaosnoro npouecca. T. 1. M.: Hayka,
1968. C. 439.

? Poceuiickas ocTuums. 1994, Ne 9.

} Opnos 10.K. TIpou3BoacTBO IKCHEPTH3B! B YTONOBHOM npolecce. Y4eGH. rnoco-
6ue. M.: BIO3H, 1982. C. 9.



Ibl, He TMOHATHOCTb LEIH YCTAaHOBJCHMA, NMOCKONBKY OrpaHHYeHHE
YCTAHOB/IEHUS OMNpeeNeHHbIX OOCTOATENBCTE OAHMM CPENCTBOM J0-
Ka3biBaHus (CyaeOHOM 3KCMEepTH30M) He Beerja HeoOXoAUMO Ans no-
JIyUEHHS AOCTOBEPHBIX AAHHBIX 00 3TOM OGCTOATENLCTBE, €CTh IPH-
Mepbl MOYYEHHs JOCTOBEPHBIX RAHHBIX H 6€3 3KCIIEPTH3bI.

B cBoO ovepenb, MOMHO TIPUBECTH MPHMEPD!, B KOTOPBIX JaHHOE
00CTOATENBCTBO YCTAHABIMBANOCH OBl TONBKO 3aK/IHOYEHHEM JKCIep-
ta. K HuM obpatuncas M.C. Crporosuy, oOpsicHss, NpaBga, apyrou
CBOH BBIBOJ (O HEIOITYCTUMOCTH NMOAMEHATh HCCIEAOBAHHE H3YYEHHEM
MaTEPUANoB fiena), HO B O0LUEM KOHTEKCTe CYXIeHHH 00 akcnepruse
KaK CpEACTBE [AOKa3bIBAHHA B YroJoBHOM npouecce. «Hanpumep, — nu-
caJl OH, — MHOTAA 3KCMEPT-MEAMK, AaBas 3aKJKOYEHHE O TPHYHHAX
CMEPTH, OCHOBLIBAETCA HE TOJMBKO Ha pe3yabTaTaX aHaTOMMYECKOro
MCC/IC/IOBAHUA TPYNa H XHMHYECKOro aHajH3a COAEPXKHMOro »Xeny/l-
K&, HO M Ha INoKa3aHUuAxX cBHIeTenei 06 oOCcToATenbCTBAX, PH KOTO-
PbIX POHU30LLNA CMEPTHL MOTEprneBLIEro. Ecnu 3KCnepT Tak nocryna-
€T, OH JenaeT HECOMHEeHHYIO OHOKY, Tak KaK 3aHUMaeTca oueHKkoN
NOKa3aHUW CBHUAETeNeH, YTO HUKAK HE OTHOCHTCH K KOMIMETEHLHUH
SKCHepTa-Bpaua (Kak M BCAKOTO MHOFO 3kcrepTa)y'. [To-suauMomy,
pedb MIAET O BO3MOXXHOM OTPaBJIEHHH, YCTaHOBHTb (DaKT KOTOPOro H
NPH4YHHHYIO CBA3b CO CMEPTEJbHBIM HCXOJIOM NPHU3BAH Bpady, Mpous-
BOASILIIHY BCKPBITHE.

[ToyeMy Henb3s noAMEHATH BCKphITHE cobecenoBanrvem? Bo-
MEepPBLIX, HCTOUHUKOM BBIBOAA OYIET yKe HE 3aKAIOHEHHUE 3KCNepTa, a
NOJIy4EHHOE BHE 3KCTMEPTHOr0 MCCAeAOBaHHsA OOBACHEHHE O4YeBHILA,
B NOATBEpKIeHWe ueMmy W npueeaeH npumep. Ho camum BoiGopom
M.C. Ctporosuyem ais npuMepa UMEHHO 00A3aTE/ILHOIO 10 3aKOHY
CYNeOHO-3KCMEPTHOTO HCC/ICAOBAHHA TNPOABIAETCS H BTOPOH apry-
MEHT: OTpaBieHHe HaOmoJaTh Henb3s, 3IKCNEpTH3a obsA3aTenbHa.
Qakt nauv sfa ewe Mor Obl ObITh MOATBEPKIAEH CBUACTEAAMM UAW
OOBHHAEMBIM,

[To-HacTosieMy HemOCTYNMHBI HaOMIOAEHHIO TOJBKO MPUMHHELI
cMeptu. Tak, naxe B cnyydae, ykazanHoM 10.K. OpnoBeiM (oTceyenne
roJiosbl), BO3MOXKHO, YTO 3a KaKyroo-To oo CEeKYHIbl 10 3TOro no-
TEpNeBUIHH yMep oT cepaeyHoro npucryna. Ho mpobiema B ToMm,

" Cmpozosus M.C: Kypc coserckoro yronosnoro mpouecca. T. 1. M.: Hayxka,
1968. C. 441.
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,
yuMeeT JIH 3TO 3Ha4YeHHe s BBIBOAA O BHHOBHOCTH oOBuHsemoro. B
COBPEMEHHOM PEaIbHOCTH, KOT/a B PacnopsyKeHHH CeICTBHS MOr/a
OKa3aThCA BHOEO3ANUCHh Ka3HW 3aN0XHHKa OAHAMTAMHU, a HE TESO fo-
TEpNEBLIETO, IPUBEACHHBIH NPUMEP UMEET MPAKTHYECKOE 3HAYEHHE.

YdeHble — CIEUHAJIUCTBl B ODJAacTH A0Ka3biBAHHA, AOCTATOYHO
JaBHO 06paTWIHCh K BOMPOCY O BO3MOXKHOCTH «1ipofesiosy» B AOKa3bl-
panui. I.H. MybIOrHH, OCHOBBIBAACH Ha JAHHBIX H3YUEHHS UM Yro-
noeHbIX fen o6 «yOwiicTeax 6e3 Tpymna», nucanm: «XOT# CIAEACTBHIO
3a4acTyl0 U HE YJaBaJlOChb YCTAHOBUTh TaKUE 3NEMEHTHl MpeaMeTa
J0Ka3bIBaHHA, KaK ONpeAEeNeHHOE MECTO, TOYHOE BPeMs H KOHKpeT-
HBIii cnocod coBepllleHHs NMPECTYIUIEHHSA, Bce Xe B CBOEH COBOKYI-
HOCTH coOpaHHble KOCBEHHBbIE [0Ka3aTeAbCTBA HE BBIZBIBAIIM Y Cyaa
COMHEHHS B TOM, 4TO MoTepreBmdid yOUT u yOur HMeHHO 0OBHHSsIe-
MbiM»'. A. A. XMBIPOB B CBSA3H C 3THM Bbicka3sisauvem I'. H. Myns-
IOTHHA COTJIALIAETCH, YTO «ACHCTBUTENBLHO, B TIPAKTHKE BCTPEYAtOTCA
cnyyau, koraa coObITHE MPECTYMJIEHHA H BCe CYLIECTBEHHbIE ero 06-
CTOATENLCTBA YCTAHOB/IEHbI C JOCTOBEPHOCTBIO, OJHAKO HEKOTOpPhIE
¢akThl, HECMOTPS Ha BCE YCH/IMS CIE€AOBaTesNs, ... YCTAHOBUTbL He
yaanocky», IIpumenuTensHO Kk dhakTam peaidlauvy NOXUILEHHOro WiIH
NPOMOPLIMAX pa3fiena NOXHIIEHHOrO MEXAY COy4YacTHHKAMH, AefjaeT-
CS BBIBOJ, YTO «TAKYK HEMONHOTY cyleOHas NMpakTHKa He CUHUTaeT
CYLLIECTBEHHOMN .

OnHako 0e3 cyae6HO-MeAUUMHCKON 3KCMEepTH3b! MOrMOLIEro npH-
YHHBI CMEPTH CYHTAIUCH HEYCTAHOBJIEHHBIMH, IKE €CTH B LIESIOM U3
NOKa3aHUH 1 BUAEO3AMUCH ObL10 GBI ICHO, YTO CMEPTH MOBJIEKIIH JEH-
cTBus obBuusiemoro. Tak Obuio B nepuon aedcteus YIIK 1960 roaa,
10 NpaBHIaM KOTOPOFO NMPHIOBOP OTMEHAICS 10 OCHOBAHHIO HEMoJ-
HOTBI CJIEICTBHA «BO BCAKOM Cllydae», €ci¥ He nposeaeHa obs3a-
TenbHas MO 3akoHy skcneptusa. Helicteyromuii YIIK, no npuunsze
MocneoBaTeNILHON peanu3aldi NPHHUHMNA COCTA3ATENbHOCTH, BOOD-
i€ HE COACPXKUT B KaueCTBE OCHOBAHHA OTMEHLI MPHIOBOPA HEroJI-
HOTY ITpPeaBAPHTENLHOIO paccieIoBaHHd MU cyAeOHOro C/eACTBHA,
IMosromy TpeGosaHue 0643aTeNBHOIrO HA3HAYEHHS M TIPOBEAEHHS JKC-
TNIEPTH3BI NpUobpesio AekN1apaTUBHOE 3HAYEHHE.

' Myowioeun I'H Paccnenosanue y6uiicte no aenaM, Bo3OYKAEHHBIM B CBA3U C
ncqeanoscuuem notepnesurero. M., 1967. C. 132.
XM”POGA A. Tlpo6aemul TeoprH noxassiBanua. KpacHoznap, 1996. C. 124,
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Kpome Toro, Kak 3T0 BUAHO H3 BbllEyKa3aHHOrO NpHMEpa, NpHBe- -
aenHoro M.C. CtporoputueM, MECTO B CHCTEME NOKa3aTENbCTBEHHBIX
NpeArnucaHui npasuaa o6 ob6s3aTeIbHOM Ha3HA4EHUH W MPOH3BOACT-
Be Cy/ieOHOM 3KCnepTU3bl He ICHO, TaK KaK He ACHBI MPaHULibI CaMOro
MOHATHA «3KcnepTh3a». [log 3KCNEPTHBIM MCCIEI0BAHHEM MOXHO
MOHMMaTk M BCKPHITHE, H uTeHHe Matepuanos fena. Ho, no cMeicay
3aKOHa, HeoOXOMHMO TMOSyueHHE AOCTOBEPHOIO [OKa3aTe/lbCTBAa, B
KOTOPOM CBEJEeHHA O (pakTax U UCTOYHUK COOTBETCTBOBAIM Obl ApYr
IPYry. 3aKii04eHHE HEpPaJIMBOrO 3KCIEPTa, HE YMEIOLLEro NPONU3BECTH
BCKPBITHE M YHTAIONIEro noka3aHus, ytobbl COpHEHTHpOBaTLCH, OyaeT
MPU3HAHO HEOCTOBEPHBIM.

B 3akone 0603HaueHbI TOJILKO 00CTOATENLCTBR, A1 YCTAHOBNEHUS
KOTOPBIX 3KCMepTU3a o0s3aTeibHa, HO HE HAa3BaHbl BH/IbI 3KCMIEPTH3,
He oba3aTenbHO Ha3zHauyaTh ONpeAeNEeHHYIO OJHOPOAHYIO SKCIIEPTU3Y.
Bo3moxHO notpebyercs KOMIIEKCHOE HMCCNEAOBAHHE, HANPUMEp —
MEAHMKO-KPUMHHAMHCTHYECKOE WIM  TICHXONO0T0-NICHXHATPHYECKOE.
Ho, no cMeicny 3akoHa, HEOOXOAMMO MONYYHTD 3aKMI0OYEHHE IKCep-
T4, OCHOBAHHOE Ha HAayYHBIX ¥ MPAKTHYECKUX JAHHBIX, OOLENpHHS-
TbIX U1 YCTRHOBJACHHS TAKHX 00CTOATE/IbCTB.

B npakTunke ciy4au, B KOTOpbIX HaXOAATCA Kakue-nvbo npensrcr-
BMA /18 npoBeacHHA o0sf3aTenbHBIX 110 3aKOHY 3KCIEPTH3, M IpH
3TOM HEYCTAHOBJICHHbIE AETaM NpeAMETa J0Ka3biBaHHA MO X (ak-
THUYECKOMY 3HAYEHHIO MOXHO OTHECTH K AOMYCTHMLIM MpoGenam B
N0Ka3bIBAHHH, YPE3BbIYAHHO PEAKH.

BonbuwinHeTBO CiydaeB nokassiBaet, 4TO Hopma 06 oba3arenbHOM
Ha3HaYeHHM U TNpoBeAeHMM cyAeOHOH IKCNEpPTH3bI MO YrONOBHOMY
Aelly 8BHO OCHOBaHAa Ha 3aKOHOMepHOCTH. Ho ee npupoloit He MOxkeT
ObITh, KaK B MPAXAAHCKOM CYAONPOM3BOACTBE, CaHKLMA, JULIAIOILAS
CyneOHOH 3alUuThl H3-3a HECOOMOJEHHUA YCTaHOBIEHHOH (OpMBbi.
CMbICN 31eCh MOXKET OBITh TOILKO B TOM, YTO YaCTHBIE TEOPHH COOT-
BETCTBYIOUIMX BHAOB 3KCIEPTH3 COAEPXKAT BLIBOX O HEBO3MOXKHOCTH
YCTAHOBHTb BXOASLIME B MX MpPEAMET OOCTOATENbLCTBA HHBIM ITyTEM,
4eM nposeAcHHe dKkcnepTu3bl. MHaue rosops, npoueccht ¥ HX pe3yb-
TATRI, NPU3HAKK KOTOPLIX YCTAHABIMBAKOTCH JAHHLIMU IKCTIEPTH3AMH,
HE HabnoaaeMbl B oaasigiomeM GonbIIKHCTBE CITY4aeB WK BCEra.

B nponomxenue 3ol MpIcIKM MOXHO MPEAIONOXUTE, YTO HHCTH-
TYTOM 0DA3aTe/IbHOM 3KCrIepTH3bI OXBA4YEHbl UMEHHO BHABI IKCIIEp-
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TH3, B TIPEIMET HCCIeJOBaHHS KOTOPbIX BXOAAT HeHabmoaaeMbie
npouecchl. Ho yronosHo-npoueccyaibHbiM 3aKOHOM OXBAY€Hb! TOJIb-
KO OOCTOATENBCTRA, A8 YCTAHOBJIEHHS KOTOPHIX JKCHEpTH3a 0bsa3a-
TesbHa, [IpyyeM HekoTOpbie H3 OOCTOATENBCTB, YCTAHABJIMBAEMBIX
3KCNEPTU3OH TOro ke BUJA, YTO npeanonaraercd cratoed 196 YIIK
P®d, octanuch 3a paMKaMH 3Toi cTatbi. K Takum obcrositenbcTBam
OTHOCHTCSt OTCYTCTBHE y OOBHHAEMOr0 crOocCOOHOCTH B MOJIHOH Mepe
0co3HaBaTh (PaKTHUECKMIt XapakTep M OOIIECTBEHHYIO ONAaCHOCTb
CBOMX AEHCTBUH (Oe3geiicTBHA) B CHIIy TICMXHYECKOIO pacCTpoicTBa
(«orpaHuyeHHas BMEHAEMOCTHY).

OnHako laHHOe 3aMeyaHue ABHO He OTpaXkaeT 3aMbiCila 3aKOHOoa-
Tens HacyeT o0s3arenbHON 3kcnepTHsbl. Cyls Mo npaBuiiaM o €€ Ha-
3HAYEHWH M NPOBEJIEHHH, 3aKPerJIEHHbIM NpPeAbIAYILHM B IEeHCTBYIO-
muM  YIIK, ofs3atenbHbl  cynebHo-MeqHuUHMHCKas, cyaeOHO-
NCHXHATPHYECKAsd WNH KOMIUIEKCHAs TMCHXOO0ro-NcHXHaTpHyeckas
3IKCIEPTH3BI H TICHXOJIOrHYECKas IKCIIEPTH3A Ha NMPEAMET YCTaHOBJIE-
HuMa Bospacta. Kaxylleecs ynylueHHe, Kacaromweecs 3KCnepTusbl Ha
NPeAMET YCTAHOBACHMS NPHIHAKOB (OTPaHM4EHHOW BMEHNEMOCTHY,
00ycJIOBICHO, MO-BHAUMOMY, TEM, YTO, HAa B3rNAd 3aKOHOAATENs, OC-
HOB3HHs COMHEBATLCS BO BMEHAEMOCTH CBHAETENBLCTBYIOT O BO3MOXK-
HOW HEBMEHAEMOCTH WIM OrpPaHMYEHHON BMeHseMOoCTH. ([lymaercy,
yTo 3Aeck Tpebytotcsa pasbachenus [LneHyma Bepxoenoro Cyna P®).
B obwem, obs3aTensHbBl K MPUMEHEHHIO B ONPEACJACHHBIX CIy4aax
CAEUHAIbHbIE MO3HAHWA O COCTOSHHH YeNloBEKAa — NO3HAHUA u3 00-
NaCTH MEAHLIMHBI,

Kax naBHO 1 B CBA3M C YeM BO3HMKIO Takoe 0co0oe OTHOWEHHE
3aKOHOJATE sl K IKCAEPTH3aM MEAHLIHHCKOro Kinacca?

B ropuauueckux Tpyaax nepuoAa GopMasbHBIX NOKA3aTeNbCTB, B
CHCTEME KOTOPBIX MpedyCMaTpPUBAJIMCh pe3YNbTaThl OCMOTPOB MO-
CPEACTBOM CBEAYILMX NIOAEH, MPUBOAATCA B NPUMED HEMEIHLIMHCKHE
CrielHasIbHbIE [O3HAHHA.

B.A. JIunosckuit B 1849 rogy nucan: «Hacro ans uccienaoBaHus
npeameTa, oOHMMaeMOro 4yBCTBaMH, Tpebyrorcsa ocobeHHble Mo3Ha-
HHA ¥ MCKYCCTBA, HEAOCTAlOUIME B CJIEOBATENE W CYy[be, NMOITOMY
3aKOHbI [IPHHUMAIOT HMCTOYHMKOM YOEKIEHHs OCMOTP NOCpPEACTBOM
cBeAYLUHX moneH. [TosTomy M No HALIHM 33KOHAaM MOCTaHOBJICHO, YTO
ecli TOMHOE y3HaHMe BCTpeqalolleroca B Jeie o0cToATeNsCTBa
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npeAnonaract ocobeHHbie CBEJEHUS WIIH OTBITHOCTE B KakKo#-inbo
HayKe, UCKYCCTBE WJIM peMecie, TO MpeirHicaHo HeTpeboBaTh o Tom
fOKa3aHHEe ¥ MHEHHE CBENYWHX Jtoaei, coobpakasch ¢ NnpaBunamm,
MOCTAHOBIEHHBIMH 00 ocMmoTpe. K 3TOMy HCTOUHHKY MMO3HAHUA MCTH-
Hbl MOXXHO NPHYHUCIINTL BCTPEHAEMbIE B HALIUX 32KOHAX IOCTaHOBJIE-
HHA O CJIIMYEHHM ToYepKa PYKH B ClIydasdx COMHEHHS CeKpeTrapsimu
MPUCYTCTBEHHBIX MECT M yCTaHOBjeHus KoHkypca 1o aenam Ttopro-
BbIM /I MOCTAHOBJICHMS pelIeHUs B TOM, Oblna JIH HECOCTOSTENb-
HOCTb 3N0HaMepeHHaHd, KOTO{)aH MOANEKHT YrOJIOBHOMY Cydy, Wnu
Obls1a OHa ApYroro CBOMCTRaY .

Hcrounnku koHua XIX — Hauana XX BeKOB CBHAETENLCTBYIOT O
TOM, YTO B TOT Mepuoj fnpHobpena akTyaJibHOCTh npobneMa HeoOXo-
OUMOCTH yOexxaeHud cneoBaTeneil W cyaeit B BenuUailued npaktH-
YECKOM BAXXHOCTH HA3HAYCHUS MEIULMHCKHX, B TOM UHCIE NCHXOdH-
3UOJIOMMUECKHX, IKCIIEPTH3.

-Tak, JL.E. Bragumupos, paccyxcnaﬂ O paccMaTpUBACMOHW HaMH
BO3MOXHOCTH NpPH3HATHL YeNOBEKAa BHHOBHBIM B YOHICTBE NpHu OTCYyT-
CTBUH Tpymna, nucan cneayrollee. «BossmeM ybuitctso. Ilpasaa, u He
MMed Tpyna, MOXHO HCCJIe0BaTh OOBEKTHBHBIH COCTaB MpecTyILle-
Hua. Ho 370 MOXeT HMeTh MECTO TOBKO MPH CaMbIX 61aronpUATHEIX
ycnoBuax. Ecnu cBuaereny HaM NOKaxyT, YTO OHM BHAEIH TPy, ec-
JIM OHH HaM OMMIUYT B MOAPOOHOCTIX 3aMEYEHHbIE HA HEM FIOBPEX-
JeHHUA, ecii Haileno OyaeT opyadHe, KOTOPBIM MpOM3BEACHb! T€ IO~
BPeXAEHHS, €CIIM HaM J0CTaBaeHbl OYayT CBeleHHs O IMYHOCTH yOu-
TOFO, TO MBI, MOXET, U cocTaBuM cebe onpenenenHoe ybexaeHue o
BHEIIHEM COCTaBe NMpecTyIieHus ... MOXHO M HageAThCs, YTO a3
OObIKHOBEHHOTO CBHIETENS 3aMEHHT HaM OTBITHBIN B3rnfl cyaebHo-
ro meauka? Ensa au!.. CioBoM, HEO6XOOHMOCTL HATMHHOCTH COIpus
delicti MpU MEIMUMHCKMX HCCNENOBAHUAX JOJDKHA ObITH NPUHATA 3a
obuiee npaeuno. Bo3moxkHbie ucrcmoqeﬂua U3 3TOr0 IMOJIOYKEHHS
HyXHO CUMTAaTh PEAKHMH ABNeHHAMU»'. Kak BHEMM, NpaBOBas MpH-
pona o6s3aTeNbHOCTH CyneOHO-MEQMUMHCKOM 3KCrepTH3bl, Onpene-

' STunoeckuii B.A. ONbLIT HCTOPHYECKHX POIBICKAHHI O CIEACTBEHHOM YTONOBHOM
cynonpousro/ctse B Poccuu. M.: JlekcDcer, 2001. C. 74; o Tom xe cM.: baputes H.A.
OcnoBaHHs YrofIOBHOTO CyA0NPOK3BOACTBA C NPHMEHCHHEM K POCCHHCKOMY Yronos-
Homy cyaonpounssoactsy. M.: JlexcOcr, 2001. C. 53.

? Bradumupoe JI.E. Yueune o6 yronosrsix aokasarenscrsax. CI16., 1910: C. 235,
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NAOUEH NPUYHHBEl CMEPTH, OKa3biBaeTCH, OepeT Havalo He U3 0cobo-
ro TpeOoBaHHs JOTTYCTHMOCTH NOKa3aTeNbCTB, a U3 yOeaurTenbHeH-
Wed NpakTHYeCKOH pexOMEHJalLHH.

[Tono6noe JI.E. BnaaumMupoBbiM CKa3aHO H 0 CyaeOHO-MCHXHATPH-
YECKOH IKCMEPTH3E, KOTOPYIO HACTOATENbHO PEKOMEHIYETCA MPOBOAHTH
B CJTyu4astX BO3HMKHOBEHHA COMHEHHUIH BO BMEHAEMOCTH OOBHHAEMBIX.

CHavana npvBOAMTCA TekCT cTarby 353 YceTasa yronoBHoro cyno-
NPOU3BOACTRA: «EC/IM HA CIEACTBUH OKAXKETCA, YTO OOBMHAEMbIH He
MMEEeT 3]paBoro paccylika MM CTPaXIET YMCTBEHHBIM paccTpOM-
CTBOM, TO CNEAOBATENb, YIOCTOBEPACH B TOM, KaK 4epe3 OCBHAETENb-
CTBOBaHHe 06BHHAEMOro CyleOHbIM BPauOM, TAK M 4Ye€pe3 paccripoc
caMoro OOBHHAEMOro M TeX JIML, KOMM Ovbke M3BecTeH ero obpas
JEHCTBHI U CY)KACHHH, nepeaaeT Ha AajibHEHLUee pacCMOTPEHHUE T1po-
Kypopa Bce MPOHU3BOACTBO M0 3TOMY Aey, C MHEHHEM Bpaya o CTere-
HH Ge3yMHS WM YMCTBEHHOT'O pacCTpOHCTBa OOBHHAEMOTOY.

«Taxum obpaszoM, — genaer soiBog JIL.E. Bnaaumupos, — cienosa-
TeJIb CaM yJOCTOBEpAETCA B O€3yMHH MNH YMCTBEHHOM PacCTpOMCTBE
obsungemoro. C 3Toil Lenbio OH AONPalIMBAET MOACYAUMOTO H CBH-
AeTeneH, Ha 3TOT XKE KOHEL OH Ha3HauyaeT OCBUIETE/NLCTBOBAHHE Ye-
pe3 Bpava. Henb3a He npusHarth, YTO, 11O CMBICITY 3TOH CTaThH, CaM
cnenoBatens Kak Obt ABNSEeTCA WCCIenOBaTeNIeM BOMNPOCa, TIpH y4ac-
THH Bpaua. Ho cnpawiBaercsa: Hacko/IbKO 3TO PALHOHANILHO, Lieseco-
obpaszno? ... IlepBoe cpeacTBo, NpeaOCTaBJEHHOE 3aKOHOM CJle/10Ba-
TEMO /I8 UCCNEN0BAHNSA AYWIEBHOIO COCTOSHUA MOACYAUMOro, €CThb
pacciipoc nocsearero. Ho 3to cpeacTBO MOXET NPHHECTH MNONAL3Y
TOJIBKO B PYKax ONBITHOrO [CHXMATpa, 8 HUKAK He ClIel0BaTens, CBe-
JAEeHUSA KOTOPOro IO NCHXWATPHM, MIPH BCEM €rO XKENAaHUH, BCE-TaKH
MOTYT GBITh TOJIBKO BECbMa NOBEPXHOCTHOTO CBOHCTBA» .

B noareepxxnenue cpoero Tesuca JLE. Bnanumupos npusoaut
C/IOBa OJHOTO M3 KJIACCHMKOB AHIVIMHACKOM TEOPHH NOKA3bIBAHMA —
Murtrepmaiiepa: «BecsMa BakHbBI M HeoOXOAMMBI NHYHbIE Oecespl
3KCMEPTa-NCUXUATPa C JHLOM, MOAJEXKALUHM €ro HCCIENOBAHHIO.
Besku#t  Bpau-ncdxvarp MOXET 3aCBUACTENBCTROBATH, UTO OYEHb
TPYAHO M3 OAHOrO pa3roBOpa MOAYYUTH OCHOBATEbHBIE AAHHBIE, HA
KOTOPbIX MOXHO ObLIO Obl MOCTPOMTH BepHOE 3axmoueHue... Hau-
ny4mnM obpasom ang ciocoba AcHCTBHI JKCIIEPTa, 3aHHMAIOILErocs

! Bradumupos J1E. YueHue 06 yronosHbIx aokasarenncrsax. CI16., 1910. C. 243-244.
15



MCMLITAHHEM YMCTBEHHBIX CIIOCOOHOCTEH NOACYAMMOrO, MOXET Cly-
MUTb €nocob NeHCTBHE, KOTOPOTO AEPKHUTCSA ONBITHBIM Bpad A0Ma
YMaJHIIEHHBIX TIPH UCCAEA0BAHHU AYLIEBHOTO COCTOSHUA DoNbHOTrO,
[IpH MPHEME €TI0 B 3TO 3aBEJCHHUCY .

Hrak, U TpebosaHue 0053aTeNLHOCTH JKCTIEPTH3bI I peLieHHs
BONPOCOB BMEHAEMOCTH MCTOPHYECKH NPOH30WINO H3 HACTOHYMBOMH
peKOMEeHAALIKK POBOANTD €€ IUis PeIleHHs JaHHbIX BOIPOCOB.

B aucKkyccHsX TOrO Nepuolia CTaBUNOCH N0 COMHEHHE BbIAEACHHE
M3 BCEX IKCIEPTH3 MNpecTaBUTeNel MEIULMHCKOrO U NCUXODHU3HO/IO-
FMYECKOro Kjacca. B TOT nepHoa cOBPEMEHHBIH HHCTHTYT 00A3aTENb-
HOH cyneOHOH SKCNepTH3BI TOJIBKO HAYHHAN CKJIAALIBATLCA B Onpese-
NEHHOE MPaBHIO.

H.5. QoliHnukui, He cornawascs ¢ JI.E. BnaaumupoBbiM B BO-
[IpOCE 3HAaYEHHMA 3AKTHOUEHHS JKCMEpPTa B KAYECTBE PEUIEHHUS «Hay4-
HOro CyIbu», a B CBS3H € 3THM — W B BOINpoce 0043aTeIbHOCTH MeAuU-
UMHCKHX 3KCTIEPTH3, KOTOpas B TO BPEMs pacCcMaTpHBajiach Kak B ac-
NEKTe 0043aTeIbHOCTH [IPUBJIEHEHHA CTNICLIMANBHBIX NO3HAHUHN, TaK M
B acrnexTe o0sA3aTeJbHOCTHM MHEHMs 3KCIepTa AfA CyJa, NUcan cle-
aywouuee. «... 1 BnaauMupos, H 3yOOB OrpaHHUMBAIOT IKCMEPTH3Y,
KOTOpPOH MOXHO NpHAaTb CHIIY CYAEOHOrO pelUeHHs, 3KCIEepPTH3OH
MEeAULIMHCKOH, B YaCTHOCTH NcuxuaTpuueckod. Ho Takoe orpaHuue-
HHE MPOU3BOJIBHO; MOYEMY HE NPU3HATh 3HaYeHHe cyaeOHOro peule-
HHA M 32 IKCNEepTH30H B 00siacTu McKyccTB, peMeces U T. .7 Ilo Bcem
3TUM OTpac/iiM 3HAHMH MOrYT BO3HMKHYTh TaKWe >K€ BaX(Hbi€ H
CJIOJKHBIE AN Je/1a BONpPOCH], KaK Mo ncuxvarpuu. OrpandyeHue ob-
NacTbl0 MENHLMHBI HENPABUIBHO M MOTOMY €LUE, YTO €il NpUHalie-
)KMT HavMeHbllUas Hay4Has AOCTOBEPHOCTb, U OCOOEHHO MCHXHATPHU
KaK caMOM Mosofl0il ee BETBH, rae BbIpabOTaHHbIE MOJIOKEHHA eule
NoKa HauMeHee GeccriopHsl M 06LieNpU3HaHHbL. TIpeanouTenne ncH-
XHAaTPHYECKOHN 3KCNEPTH3bl OCHOBBIBAIOT HA TOM, YTO OHA NAeT CyAy
CBeJeHHs, Haubonee HeoOXOAUMBIE, HMEHHO MO BOMPOCY O BMEHSAe-
MOCTH, PELIHTL KOTOpbIi cyq 6e3 Hee coBeplieHHO DeccusieH. Ho Bo-
MpOChI, HE NOCTYIHbIE PCLIEHHUIO CYld, MOTYT BO3ZHUKHYTb TOYHO TaK
XK€ H NO BCEM JPYTHM JenaM, HalpHMep, NpPH B3JOME 3aMKa (KaKdM

' Braoumupos JLE. Ydenne 06 yronosunix AoKasatenbcrsax. 3-e mza. CII6.,
1910. C. 244.
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OpyaHeM cenaH B3oM) U T. . Takum 0bpa3oM, HET OCHOBAHMH NpH-
naBaTh 0cob0e 3HaYeHHe IKCNEPTH3E MEAULIMHCKOM.. . ».

Bo3paxan npoTus 0coforo 3HaucHHA NCHXHATPUYECKOH 3Kcmep-
13l ¥ M.B. Jyxosckuii. OH Taioke cBs3biBasl 0043aTENILHOCTD MPH-
BJICYECHHUA CHELMAIbHBIX MO3HAHUI ¢ 00A3aTeNbHOCTLI) MHEHHS 3KC-
nepta s cyaei. (Ho ceroans 3tM ABa Bonpoca COBEPLICHHO pas/e-
nenpl. O643aTenbHO TONBKO MpHBREYEHHE MO3HAHUH aKkenepTa. MHe-
HHE KOHKpPETHOro 3KchepTa ans cylda He 0043aTesbHO, CYA MOXKET
Ha3HAa4YUTh CKOJIbKO YrOJHO NOBTOPHBIX 3KkcniepTH3). M.B. lyxoBckuii
rucan: «JI.E. BraaMMupoB B cBOEM HMCCIIEN0BAHUHM O NCUXHATpUYEC-
KO# JKCrepTu3e yKasblBaeT Ha HEPBHOCTh HALLUEro Beka; NCHXHyecKas
HEHOPMAaJILHOCTb, FOBOPUT OH, MPHHA/IA TeNepb CTOJb IUUPOKHE pa3-
Mepbl H pa3zHooOpa3sHbie (OpMBI, YTO CleJOBAaTENb WIH CYIbf HE B
COCTOSIHMM AOrafarbCs, CyLLECTBYIOT JIH OHH B JJAHHOM Clly4ae, B BH-
Ay 3TOro MCHXHATP AOJKEH Y4acTBOBATb MPH PEUIEHHH KaXAOro yro-
nosHoro gena. CoriacuThest C 3THM B3TIAAOM HeNb3d. OH HCXOOUT U3
MBICJIH O «TNIPUPOXISHHOM MPECTYNHHUKE», a OHA HE MoJy4yuia npu-
MEHEHHMS B HayKe. ECM NOMyCTHTh KMCCNENOBAHKE KaXJAOro IOJCY-
AMMOTO, TO 3TO CTPAILHO YCAOMXHHT CyI, JOCTABUT FPOMAAHYIO TATO-
Ty MOACYAUMBIM. Y4aCTHE Ke Bpauda-NCUXHaTpa B peLUEHHH Jen M
003aTENBLHOCTD 3AKMOUYEHHUA €ro A CYAbH COBCEM H3MEHHUT POJb CY-
IbH B MpoLecce, 0043aHHOTO PELIMTE BOTIPOC O BUHOBHOCTH (a cieno-
BATENBHO, U O BMEHAEMOCTH) MO COBOKYIHOCTH BCEX OOCTOATENLCTB
aena. IlosroMmy 3akmoueHHe Bpaua-TICHXHaTpa AO/DKHO TNMOJYUHATLCSA
obwrM npasunam o6 s3kcnepruse, TO €CTh AOITYCKaThCs JIHLIb TOTAa,
KOr/a Cy/l MpH3HaeT HagoOHOCTE B N0A0OHOM 3AKUTIOYEHUMY .

HHTepecHo, YTO B 3TOM BbICKa3bIBAHHH peyb WIET O HAa3HAYEHHH Cy-
AeOHO-NICMXHATPHYECKOH JKCIIEPTH3bl 10 BCeM 0€3 HCKITIOYEHHUS yro-
JIOBHBLIM JIefiaM, H B 3TOM B TOT MEPHO BUAEIACH €€ 00543aTeNbHOCTD.

[To coBpeMEHHBIM MNpasuiaM CyA€OHO-TICHXHATPHUECKas JKcrep-
TH3a He0OXO0AMMa He MO BCEM YroJIOBHLIM [€J1aM, a B cny4asx, B Ko-
TOPBIX BO3HHKIH COMHEHHMA BO BMEHAEMOCTH ODBHHAEMOro. SABHbii
CyOBEKTMBHBIA OTTEHOK OLIEHKH HAJIM4YMf 3TOrO OCHOBAHHA MOXET
CO3JaTh HWUNIO3HIO He00A3aTeNIbHOCTH IKCIMEPTU3bl B TaKUX CiydasXx.

' otinuyxusi M.A. Kypc yronoBtoro cyaonpoH3BoACTBA (HAMEUaTaHO MO TPeTh-
emy winanuo, CII6., 1910). CI16.: AJIbDA, 1696. T. 2. C. 287.
2 yxoecxuit M.B. Pycckuii yronosuslit npouecc. M., 1905. C. 244.
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Ho s1o He Tak. CynebHas konnerds 1o yrojoBHbeIM enaM BepxoBHo-
ro Cyna P®, oTMeHss NPUrosop no OJHOMY M3 YroNOBHBIX €N Ha
TOM OCHOBAHHMHM, UTO He Obuia nposeneHa o6s3aTesIbHAfA MO 3aKOHY
cyneOHo-TIcHXHaTpuyeckas 3KCMEPTU3a, pasbacHuIa: «OCHOBaHHEM K
BO3HHKHOBEHHIO COMHEHHMH OTHOCHTENIBHO TICHXWYECKOTO COCTOSHHA
0GBHHAEMOr0 MOXET CJIY>)XHTh HE TOJMIBKO HEMNOCpEeNCTBEHHOE HabIII0-
LeHHe ClIeAOBaTeNs WM COCTAaBa CyZa 3a €ro MoBeICHHEM, HO M Xa-
paKTep COBEPIIEHHOTO MPECTYILIEHHS, 3asBNEHHA CBHIAETENEH, a Tak-
e JOKYMEHTBI O MePeHECeHHBIX 3THM AXUOoM 3a001eBaHusX 1 Tpas-
max». [lo naHHoMy neny umenoch 3asiBieHHe OOBHHAEMOro O TOM,
4TO MOC/E NMOJYYEHHS TPaBMbl MONOBBI OH TEPSJI CO3HAHHUE U MOC/e
ynotpebneHHs HeGOoMBLIOrO KOJTHUECTBA CIUPTHLIX HAMUTKOB HE KOH-
TPOHPOBAJ CBOE MOBEACHHUE, @ TAKXKE — CMpPaBKa O TOM, HYTO OH CO-
CTOHT Ha YUeTe B MICHXOHEBPOJIOTMHECKOM AMcIaHcepe .

CoBpeMEHHBIMH YYeHBIMH BO3PaXXEHHSA NPOTHB TPAKTOBKH MPABUI
00 00s3aTeNbHOM HasHAYEHWH W TIpoBeneHUH cynebHoll 3KCnepTH3bI
kak 0coboro TpeboBaHUA JOMYCTHMOCTH 10Ka3aTeNbCTB BbICKa3aHbl B
IBYX BapHaHTax.

Bo-nepseix, ykasbiBaeTcs Ha TO, YTO AaHHble 00CTOSTENLCTBA, MO
CMBIC/TY 3aKOHA, MOTYT OBITh YCTAHOBJIEHBl U HHBIM TIyTeM. «JIuno,
Beayllee CyA0NpPOU3BOCTRO, M1 YCTAHOBIEHHS Ha3BaHHBIX B 3aKOHE
obcTosaTeNnsCTB 00513aHO BOCIOIB30BAaTLCA HApAAY € OPYrMMH JoKa3a-
TENbCTBAMH Taloke 3ak/FOUEHUEM IJKCIIEPTA, U HEe MOXET OOOHTHCH
6e3 Hero. Ho 3710 orpaHuveHue He cieayeT NMOHMMAaTh TaK, YTO MO-
nobuble 06CTOATENECTBA AOIYCKAIOT YCTAHOBEHHE JIMIIbL MOCPEACT-
BOM JKCIIEPTH3bI) .

Bo-BTopbix, npeanaraercs MOHUMATH TaK, YTO U MOMUMO CIIY4aeB,
KOrja Mo 3aKOHy 3KcrnepTusa obsa3arenbHa, B cuny ykaszanus YIIK PO
Ha 0OBEKTUBHYIO HEOOXOAHMOCTE Ha3Ha4YeHHA CyaeOHOMH IKCepTH3EI,
B 3aBHCUMOCTH OT KOHKpPETHBIX OOCTOATENBCTB, €€ Ha3HaueHHE H
NMPOBEAEHHE MOXET CTaTh 00583aTeNbHBIM, «JJeHCTBUTENBHO, BONPOC O
TOM, HEOO6XOAUMO NH MPH paccielOBAHHH U PaCCMOTPEHHH JaHHOrO
Jenta NpHMEHEHWE CrienHaNbHbIX MO3HAHWH 1 BbIACHEHHS 06CTOA-
TEJILCTB, MOAJIEKAUIMX [0KA3bIBAHHIO, B KQXKIOM KOHKPETHOM Cllyuae

| Bonnetens Bepxosroro Cyaa P®. 1996. Ne 2. C. 10.
? Fanxun B.M. CooTHOmEHUE 3aKOYEHUA 3KCNEpra ¢ APYTUMK CPEACTBAMU [0~
Ka3piBAHHA B yronoBHoM npouecce. M., 1971, C. 16,
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pelwaior cnenosarens W cyn. Ho o3Hadaer nu 310, 4TO OHH CBOOOIHEI
B pelleHHH naHHoro Bomnpoca? [Ipu HazHaueHHH IKCREPTH3BI Clieso-
BATENb Y CYJ AOMKHBI HCXOAHUTD M3 TOFO, CYLICCTRYET JIH OOBEKTHBHO
HEOOXOAMMOCTh MPHUMEHEHHSA CrEUMATBHBIX TI03HAHUH A8 pelueHHs
TE€X WIH HHBIX BONpocos. [Ipu3Har Takyro He0O0X0AMMOCTh, OHH 001-
3aHbl BbI3BaTh 3Kcriepra. M notoM, peus Beaw Haer He BooOLue o no-
TPeOHOCTH B CNELMANBLHBIX NO3HAHHUAX, ... KOTOpas MOXET YAOBJe-
TBOPATBHCH ... B padanuHbIX popmax. [IpuMeHUTeNbHO K Ha3HAYEHHIO
IKCNEPTU3b! YKa3aHHAA HEOOXOAUMOCTL O3HAYAET, YTO OOCTOATENbCT-
Ba AC/a, UCCNEJOBaHHE KOTOPBIX TpebyeT NpUMEHEHHS CNelHaIbHbIX
MO3HAHMii, He MOTYT GBITh YCTAHOB/IEHBI 6€3 3KkcnepTH3b' . To ecTh
nro0as 3KCMepTU3a B [PAKTUKE MOXKET OKa3aThes 00A3aTeNbHOH.

HanoMHuM, 4To Heo6X0aHUMOCTE CyaeOHO-MeAHUMHCKOR 3Kcnep-
TH3Bl /I YCTAHOBAEHHA IIPUYHH CMEPTH M CyAeOHO-IICHXHATPH-
4eCKOH — ANIA pellleHHs BOMpPOCa O BMEHAEMOCTH, C CAMOTO Hauana
NEHCTBHS MHCTHUTYTAa OJKCMEPTH3L MNOJYEPKUBAAAaCh CO 3HAYEHUEM
BaXXHCHIIEH TIPAKTHYECKON PEKOMEHAAUWH 1N IOJABIAIOWEro
6onbIUMHCTRA CAYYAEB, 2 HE KaK 0cob0e NPaBHiIo AOITYCTHMOCTH.

Haxe B nepuoa aeiicteus YIIK PCOCP, npenycmatpusasiuero
OTMEHY ApHIOBOPa, €CJIM He TpOoBeAcHa 00s3aTeNIbHAA 10 3aKOHY IKC-
nepth3a, H.JI. [lerpyxun TpakToBan HopMy 06 o0f3aTeNILHOM Ha3Have-
HHH W NpoBeaeHuH cyaeOHON aKenepTu3sl roaobHbM obpasoM: «dop-
MYJAUpPYs OCHOBaHHA, 00s3aTeNnbHbIe /U NPOBEAECHHUS KCIIEPTU3LI, 3a-
KOHOZATE/b BHOCHT M3BECTHYIO YCTOMYHMBOCTH B MPAKTHKY IpHMEHE-
HHA IKCTIEPTHBIX 3HAHWH OpraHaMu pacciieIoBaHUA U cynom»’.

O TakoM e NOHHMaHKH 00A3aTEbHOCTH HAa3HAYEHHS DKCIIECPTH3
CBHUJIETENLCTBYIOT M BHICKA3bIBAHHSA YUEHBIX, NPEAJaralollMX paciiu-
PUTH NepeveHb 0DCTOATENbCTB, 111 YCTAHOBNEHMS KOTOPbIX Ha3zHaue-
HHE 1 NpoBeJieHue CyaeOHOMH IKCcepTU3bl 00s3aTeNbHO.

C takuMmu npeanoxxennsamu soicTynunH P.C. benkun u A.P. Ben-
KHH, CHHTAIOUIME LienecoobpasHbiM «CPOPMYNIHPOBATh HOPMY, B KO-
TOpoii 65110 611 BLIpaXkeHO obliee TpeboBanue, obiuMe ycaoBHs 06s-
3aTEbHOT0 Ha3HAYEHHS DKCMEPTH3bl B3aMEH JETAIbHOTO MNepeyHs

' Kanunxun KO.A. Y4acTHE B YrOJIOBHOM CYJONPOM3BOACTBE JIHL, 061a/aomux
CNEUHaNBEHEIMU no3HaHuaMH, JJHCe. ... Kana. I0pUa. Hayk, M., 1981. C. 53.

2 Mempyxun H.JI. JxcnepTH3a KaK CPEACTBO A0Ka3bIBAHHA B COBETCKOM Yro/10B-
HOM npouecce. M.: M3x-so «IOpuanyeckas auteparypan, 1964. C. 36.
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TaKUX CJIyyaeB, UMesd B BHIY, YTO NPAKTHKa BHOCHT KOPPEKTHBHI B
nto6oii Takoil nepevens»'. JIpyrue myTH pElIEHHA 3TOM MpPOGAEMbL:
pacILHpPHTE epeyeHpb CiyqaeB 0043aTeNbHOr0 HasHa4YeHHs CyneOHOMH
IKCTIEpTH3B (OAHAKO MPAaKTHKON OH OyJeT PacHIMPATBCA W Aanee), H
00beAUHHTE B OJHON HOpME NepeucHb CAy4yaeB o0g3aTenbHOro Ha-
3HA4YEHUS IKCTIepTH3bl U obliee TpeboBaHHE O e 00A3aTeNbHOM Ha-
3HauEHUH’,

Camo no cebe obcyXxaeHHe BO3MOXKHOCTH HM3MEHEHHA MNepeuHs
CiiyyaeB 0O0A3aTENBHOrO Ha3HA4YE€HHUA IKCTIEPTH3BI CO CCHUIKOHW Ha
MPAKTHKY O3HAYaeT, YTO 3TOMY HHCTHTYTY MPHIAETCH TOJILKO PEKO-
MeHIaTenbHoe 3HaueHHe. C [aBHUX BpeMEH BHUMaHHe clefoBaTeneit
H cyle#t oOpawanock Ha Heob6XOAMMOCTh Takoro poza cyaebHo-
3KCTIEPTHBIX HMCCIENOBAaHWH, U Tenepb CTOMT OOpallaTh Ha 3TO BHH-
MaHMe, HO CNeAyeT peluTh, B KakoM obweme. O nonHow Henabmo-
OAEMOCTH MPOLIECCOB, BLIABISEMBIX TAKHUMH SKCMEPTH3AMH, HET Y
YNOMHHaHMA.

HyMaercs, 4To 3TO caMoe BepHO€e TOHHMaHHWE NMpaBoBOH NPUPOAL
paccMaTpuBaeMoro MHCTHTyTa. OH npeactaBnser coboil He orpaHu-
YEHHWE YCTAHOBJIEHHUS OMpeaeNeHHbIX 00CTOATENBCTB ONpEAeNIEHHBIMH
CPeACTBAMH [OKAa3bIBAHHA, a HaCTOHYHMBOE HATIOMWHAHME, YTO [aH-
Hbie 00CTOATENBCTBA B MOJABJAIOLIEM OOJBLIIHHCTBE city4yaeB 6e3
3KCIIEPTH3bI YCTAHOBHTH Henb3d. TovHee — O€3 NpHBIEYECHHUS CliEUM-
anbHbIX MO3HAHHUH, Beb BO3MOXKHBI U HHbIE GOPMbI MX MPHBJIEYEHNA,
HO ROITYCTHMOCTb MHOH (OpMbI YCTAHOBNEHMS IUIS Takux obcros-
TEJIbCTB ~ TOXKE BEJIMYANHLIAA PEAKOCTb.

Onnako BBeneHnue npepnaraemeix P.C. BenkuueiM, A.P. Benku-
HbIM ofllero npasuna o0A3aTe/ILHOCTH 3KCNEPTH3bI GO paciuupe-
HHS niepedHs 0OCTOATENBCTB, /I YCTAHOB/IEHHMS KOTOPhIX IKCNEpTH3a
o0s3aTenbHa, Kak NpeacTaBiaseTcs, HapylHIo Dbl HCTOPHUYECKH CIIO-
HKHBLIEECA BOCTIPUATHE ITOH HOPMBL, [1a M TErEPb HE BbI3bIBAETCH He-
00xoanmMocTsto. Hanpotus, coBpeMeHHOE OTCYTCTBHE ONpPEAENEHHbIX
3aKOHOM CaHKLMH 32 HapyieHue TpeboBaHHA 06 oOs3arenbHOM Ha-

i C . H
M.: Benxun P.C. DxcnepTusa: Bonpockl, Tpebyloltue pemichus // Poccufickas
tocriumd, 1988, Ne 1; Besxun A.P. Teopus moxaswiBanus / HayuHo-Mmeronndeckoe
nocobue. M.: HOPMA 1999, C. 219-220.
? CM.: Benxun A.P. Teopns RokaswiBanms / HayuyHo-MeToan4eckoe nocobue. M.:
HOPMA, 1999. C. 219-220.
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3HAYEHUH IKCTIEPTH3BI AENACT HOPMY O TAKOM Ha3HaYeHHH GopMalib-
HO fAexiapatusHoil. Ho 3HaveHue 3Toro npaswia B NMpakTUKe BETHKO
H OTpaBAbIBACT CYLLECTBOBAHUE PACCMATPHUBAEMONH HOPMBI.

YueT nokasaHuii M JOKYMEHTOB (B TOM UYMCJiEe BUAEO3aMUceH) B3a-
MEH CYNcOHO-MEJHLIMHCKOrO HCCEeJOBaHHs AOMYCTHM Kak pelkoe,
Tpebylouiee 0cobObIX yCnoBHit, UcktoueHne. YTto kacaercs cynebHo-
NICHXHATPUYECKOH 3KCIEPTU3bl, TO AJIBTEPHATHBOM €H, OMNATHL JXKE, B
HCIJTIOUHMTENbHBIX C/Iy4asX, MOXKET CIIY)KHTh NMpuBiedyeHue cynebHo-
ICHXUATPHYECKUX NO3HAaHWK B fpyro# ¢dopme. M3 penkux, ensa iu
BO3MOXHBIX, NIPUMEPOR MOXHO YKa3aTh Ha ciydad nobera 6osibHOro
M3 MCUXUATPHUYECKOH NICYeOHHLILI ¥ COBEPUIEHHE HM ODLIECTBEHHO
onacHoro aesHus. Eciu skcneprusa gonroe BpeMs HEBO3MOXHA (Ha-
MpuMep, NpaBOHApYLIKWTENb 3abonen), TO AJis peuieHUs Bormpoca o
HEBMEHAEMOCTH JIOMMyCTHUMBI TTIOKA3aHWs CBEAYLLEr0 CBUAETENS — Bpa-
Ya-fIcUXHaTpa, seunsliero 3toro 6onsHoro. Ko BceMy ckaszaHHOMY
cleayer fo0aBUTh, YTO CAMO MOHATHE «IKCMEPTHOE HCCAeqOBaHUE» B
3aKOHE HE pacKpbIBACTCA, MO3ITOMY YKa3aHHBIE OTKJIOHEHHS OT IIpH-
BLIYHOTO XOJla HMCCNEJOBaHWH C TNpPOLECCYaNbHOH CTOPOHBI MOTYT
ObITb M HE OTpaXkeHbI: MPOCTO MPEAMETHOE HCCIEAOBAHHE 3aMEHAETCH
HCClIeIOBaHHEM JIOKYMEHTOB K NOKasaHuii, no dopme Syaer monyue-
HO TO JKE «3aKIIOUEHHE IKCTIEPTAN.

Konkpetnzauun B pasbsacHeHusx Iinenyma Bepxosnoro Cyna PO
TpeOyIOT aBa OCHOBaHHS 00A3aTENBHOrO Ha3HAY€HHS IKCIEPTH3LL.
IToMHMO YNOMSHYTOH HEACHOCTM B YaCTH ONPEAC/EHHA NMPH3HAKOB
«OTPaHHYCHHOH BMEHAEMOCTH», 3TO — XapakTep M CTeneHb Bpena,
MPHYHHEHHOTO 310poBbl0. O643aTeNbHOCTE IKCMEPTH3bI U pelue-
HHS 3TOr0 BOMPOCA CBA3aHa ¢ HaHOOJBIIMM KOJIHYECTBOM npodiem.
Heno B ToM, 4tO Bpea MOxeT ObITh H CAMBIM HE3HAUYHUTENbHbIM, MO0
BooOwe oTcyTcTBOBATH. HO, 1O CMBICIIY 33KOHA, €CAM H3 COMYTCT-
BYIOIUMX OOCTOSATENBCTB CAEAYET, HYTO MOTIM ObITb MPUYHHEHBI MO-
BpexaeHHs (HanpUMep, COCTOANACh ApaKa WK OblIH OTAENbHbIE Yaa-
pbl, TONUKK M T. IL.), TO 3KcrepTH3a obs3arensha. [lonyuaercs, uto
oBs3aTenpHa OHa W JUI KOHCTATallMM OTCYTCTBHA Bpe/a 3A0POBLIO,
€C/IM YCTAHOBJIEHHE 2TOr0 OOCTOATE/NbCTBA BXOAMT B NpeAMET [OKa-
3piaHud. CylneOHas MpakTHKa HE NMPHHHMAET B TaKUX CllyvyadX faxe
aKT OCBUAETENLCTBOBAHHA. B TO ke Bpem#, «3aKAl0UeHHE 3KCIepTay,
BbIMOJIHEHHOE HA TPETh CTPAHHLb! C BBIBOJOM, YTO NOBPEXIEHHH HE
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oGHApPYKeHO, JaXKe CaM CYJ B IPUTOBOPE HA3BIBAET aKTOM OCBU/E-
TENLCTBOBAHKSA, YEM OHO M ABJIAETCSA TIO CYTH.

06 srom N.JL TletpyxuH ykasbIBajl B IOCBALIEHHOH 3KCIepTH3E
moHorpaduu: «HeobxoauMo yTOUHHTE, BO BCEX /M CTy4asX JOJDKHA
00s3aTeIbHO NPOBOAMUTLCS IKCTIEPTH3A ANS YCTAHOBJICHMA XapaKktepa
TeNeCHbIX MoBpexIaeHUH? [lo HauieMy MHEHHIO, 3KCriepTH3a 00s3a-
TeNbHa VI YCTAHOB/IEHHS XapaKTepa TaKHX TEJIECHBIX MOBPEKIAESHHH,
KOTOpBIE BJEKYT B GOsblUeil WIM MEHBIUEH CTENeHH paccTpoHCTBO
3]0pOBbA. XapakTep OCTANbHBIX TENECHBIX [TOBPEXKACHUH MOXET yc-
TaHABAMBATLCA OCBUAECTENHCTBOBAHMEM, €C/IH 3TO HE CBA3aHO C Mpo-
W3BOJCTBOM BBIBOZIA O CTENCHH THKECTHY .

Takum 00pa3oM, B peAKHX clyuyasx, KOI/la 3KCIepTH3a HEBO3MOK-
Ha WM, HaNpOTHB, ABHO 00epHynack Obl H3IMIUHEH TPATOl BpeMeHH
U CPEACTB, albTEPHATHUBRY €l MOXKET COCTaBMTh IPHMEHEHHE CTIELH-
albHBIX MO3HaHW# B WHBIX (opMax. Eciu Bped 310poBbIO, CKOpee
BCET0, OTCYTCTBYET, TO Jy4llle Ha4aTh ¢ OCBHIETE/ILCTBOBAHHA. Ecnu
PaBOHAPYLIUTENb — MALHEHT NMCUXHATPHUECKOH OOMbHULBI, TO, MO-
XeT ObITb, MOXXHO OyeT OrpaHMUMTBCA MOKA3aHUAMH JiIeHalluX Bpa-
yel 0 ero crocoOOHOCTH MOHUMATh 3HAUYEHHE CBOHX AeHCTBUH M pyKo-
BOJMUTb MMM, C YEFO U CTOMT HAYMHATh YCTAHOBJIEHHE HEBMEHAEMOC-
4. B TO ke BpeMs, H3MeHeHHe HaUMEHOBaHHUA CTaTbH 06 obs3aTens-
HOM Ha3HA4YeHHUH IKCIEPTH3El Ha «O0A3aTENbHOE MPHMEHEHHE crie-
LMATBHBIX TO3HAHUI» paspyiidno Obl MCTOPHUYECKH CIIOXKHBLUEECH
BOCNPHUATHE 3TOro HHCTUTYTa. [0 3TOH k€ NMpPHYMHE HEXENATENbHO
JOINONIHEHHE MepeuHs 0o0CTOATENbCTB, AL YCTAHOBJEHHS KOTOPBIX
0643aTe/IbHO Ha3HAYEHUE W NPOBEAEHWE CYACOHOW JIKCMEPTH3bL, W
dopmynuposanue obuiero TpeboBanua 0043aTENLHOCTH IKCTIEPTH3DI,

1.2. ®akmesi, obujeuzsecmubie cpedu cneyuanucmoe

B npeamMeT nokassIBaHUA 10 YrONOBHOMY, FPROXKAAHCKOMY, aJMH-
HUCTPAaTHBHOMY JIETy HHOTZa BXOIAT (akTel, He Tpefyroluye npowec-
CYalIbHOH NeATENLHOCTH TI0 A0Ka3bIBAHHIO, TIOCKOIBKY OHH O01LEeu3-
BecTHbl. OOLIEeH3BECTHOCTD (pakTa ABNAETCA OCHOBaHHEM OCBODOXK e~
HHA CTOPOH OT JOKa3biBAHHA 3TOro (hakra, M NMOTOMY OHa MOJiyyuna

1
flempyxun H.JI. Jxcneptu3a kak cpeACTBO NOKa3bIBAHHA B COBETCKOM YTOJ0B-
HoM nipouecce. M.: Han-so «lOpuanyeckas auteparypa», 1964. C. 35.
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3aKperieHe MMEHHO B HOpPMaX rPaXAAHCKOTO CYNONPOU3BOACTBEA,
KOTOpOE 110 BCEM KAHOHAM B NEPBYIO OYEpE/b ACCOLMHPYETCS © CO-
CTA3aTENbHOCTHIO. B yronoBHOM cyonpoH3BOACTBE JOJNIOE BpeMs HeE
TOJIbKO HE IPOBO3IJaluasncs NPHHLMIT COCTA3aTENbHOCTH, HO H CJIIOBO
«CTOPOHBI» He YNOoTpebnanock, NO3TOMY U HOpMa O NMpH3HaHUU (dak-
TOB OGILEN3BECTHHIMU ‘OTCYTCTBOBAIA M OTCYTCTBYET, BEAb €€ KOH-
TEKCT — OCBOOO)KAEHNE CTOPOH OT I0Ka3blBaHHA,

OnHako, NOMHUMO 3Ha4yeHUst OCBOOOMAEHHS OT JOKa3bIBaHUS, NPH-
3HaHWe (pakTOB OOIIEH3BECTHBIMH HrpaeT 6OMBlIYIO pOJib B Onpeae-
NEHHOCTH [paBUi orpefiesieHHs NpeaMeTa JoKa3biBaHus. B oTgyTCT-
BHE )K€ 3a2KOHOJATEJIbHOTO YKa3aHHs Ha TaKyl KaTreropHio (akToB
NpaKTHKa NpUAaeT cseeHndM o HUX Omkalimyro no aHanorud ¢op-
MY, HCKaXKas HEYMECTHbIMH HAMMCHOBAHUAMU COOCTBEHHBIH CMBICT
OpHIHHana.

Tak, HeKoTOpbIe y4yeHble BO3paXalOT NPOTHB 3aKPETUIEHHA B Yro-
JIOBHO-TPOLIECCYaIbHOM 3aKOHE O0COOEHHOCTEH nokasaHWi CBedyLUHX
CBUJETENEH JIUIIL NMOTOMY, YTO IOA TaKMMH CBHIETENSAMHM HEPEJKO
TOHHUMAIOTCA CMEeUMATHCTBI-KOHCYNIbTAHThbI, HHaue roBopsa (u3bupas
npeanaracMyt0 HamMu TEpMHHOJIOIHIO) CBEIYLIHE JHLA, coobmaroLHe
cBeieHUa 00 OOlUeH3BECTHRIX B Kpyrax crieuHanucToB daxrax. Bos-
pa)keHUs BbICKa3zaHbl ¥ MPOTHB NPOLECCYaNbHOrO 3HaYeHHa obpalue-
HHA CIEAOBaTENf, Cy/IbH K CIIPABOYHOM CEUHAJILHOH JuTeparype:
taxoe aeHcteue YIIK He pernamentuposaHo. Ho oHO Moxer oka-
3aThCA HEOOXOOWUMBIM [Nf pelleHHs BOMpoca O MpH3HaHUM (dakra
001IeH3BECTHBIM CPEU CIIELMATIHCTOB.

[Moaromy npaBunia npusHaHua GaxToB oOLIEW3BECTHBIMKM BCera
TpebOoBaIMChL YrOJJOBHOMY TPOLECCY, @ HA COBPEMEHHOM 3Tane ycr-
PAHEHO MPENATCTBME K HX 3aKPEIUVIEHHIO B 3aKOHE: 3aKOHOAATENb,
pykoBoacTysack Koncruryuueit PP, ctpemurcs x Bo3moxkHo Gonee
MOJHOH peanu3auyy MpHHUMNA COCTA3ATENbHOCTH B YIOJJOBHOM CY-
ponpou3soacTBe. LlenecooGpasHeIM BHAWTCA 3aKpervieHHe B AEHCT-
BytoweM YIIK coorsercTByIOlled HOPMBI, NOCBALUEHHOH OCBODOXK-
HNEHHIO OT JOKa3bIBaHHA OnpeacsieHHbiX $akToB.

ITo npasunam ['TIK PD (4. 1 ct. 61), AIIK P® (4. 1 cT. 69) 06-
CTOATENLCTBA, MPHU3HAHHBIE CYIOM OOLIEU3BECTHBIMH, HE HYK/IAKTCA
B J0Ka3biBAHMH. Y4YeHble-CMIeLUanuCTel B 00JIACTH rpaXKaaHCKoOro
npouecca KOMMEHTHPYIOT 3TO cieayromum ofpasoM. O6uienssect-

23



HBIMH MPH3HAIOTCA, KaK MPaBHJIO, TakHe QaKThl MpeaMeTa A0Ka3bIBa-
HHA, KaK 3acyxa, 3eMJIeTpACEHHe, BOHHA, HaBOAHEHHE, kaTacTpoda U
ap. OB11en3BECTHOCTh TOr0 MK MHOro ¢akTa OTHOCHUTENIBHA H 3aBH-
CHT OT BPEMEHH, MCTEKLIEro 10cjie COBBITHS, pPacrnpoCTPaHEHHOCTH
CoOBITHA B onpeaeneHHoi MecTHOCTH. Obuien3BecTHbie (HakTbl OCBO-
OOMAEHBl OT JOKa3bIBAHHA [MOTOMY, YTO UCTHHHOCTH MX OYEBH/HA, H
NOKa3bIBAHWE ABISAETCA M3NMHUWIHWM. IIpH3HaTh O0OuIEM3BECTHBIMH TE
WJIH HHbIE QaKThl MOXKET HE TOJIBKO Cy/ NEPBOH MHCTAHIMH, HO U CY-
Abl, PACCMATPHBAIOLUME IEN0 B ANE/UIALIMOHHOM, KACCALIMOHHOM Mo-
PAZKE H B TIOpAIKE Haja30pa .

ObuLien3BecTHOCTL (pakTa MOXET ObITh NPH3HAHA CYAOM IIPH Ha-
NMYHK ABYX YCJIOBHUI: 0OBEKTHBHOM — M3BECTHOCTH (akTa LIMPOKOMY
KPYTY JIHL, H CYOBEKTHBHOM — M3BECTHOCTD (DAKTa BCEM 4JIEHAM CyIa’.

B YromoBHo-TipoleccyanbHOM KOAEKCE HET NpaBWl NPH3HAHMA
¢axToB obwen3BecTHeIMM. Ho yueHsIMH-crienanucramu B ofiactu
YrojOBHOTO Mpouecca H KpHMHHANTUCTHKHU — KaTeropus obluen3Bect-
HOCTH (aKTOB B YrOJIOBHO-NPOLECCYAJILHOM J0Ka3biBaHWH paccMar-
puBajiach ¥ paccMarpuBaerca. Cpeau aTHx yvensix — B.Jl. ApceHbes,
P.C. beaxkun, A.P. Benxun, FO.M. I'pouieBo#t, O.B. Jlepuenxo, U.M.
Myxun, M.C. Crporosuy, JL.T. ViussHosa, ®.H. ®arkynnus. OOie-
M3BECTHOCTL (PAKTOB B YroJIOBHO-NIPOLECCYATIBHOM JOKa3biBaHHH
paccMaTpHBanach H y4eHbIMH JOPEBOMIOHMOHHOIO NEPHOAA.

CoBpeMeHHBIE TOUKH 3pEHHS MOTYT OBITb MPEICTABNEHB BbiCKa-
3piBaHHAMH A P. benkuna u O.B. Jlesuenko. A.P. benxun (uto npen-
CTaBJIAETCS MPABHILHBIM) MOSIHOCTBIO OTHOCHT MMpaBHJIa MPaXAaHCKO-
ro MpoLecca K YrOOBHOMY W YTBEPIKAAET, YTO «HE MOAMEKAT JOKa-
3BIBAHMIO TaK Ha3blBaeMble 0G1IEH3BECTHbIE (DAKTEIN’ .

O.B. JeBuenko cornamaerca ¢ 3TMM TOJbKO B HEOOJNBILIOW 4acTH,
YTBEPKIAA, YTO «TaKas TPaKTOBKA MOHATHA OOLen3BeCTHOro dakra
OTHOCHTCS TOJIBKO K OHOMY BHIY OOILEH3BECTHBIX QAKTOB, TaK Ha3bi-
BaeMbIX «DaHAIbHBIX HCTHH»: BOJKa — CITUPTHOH HAarMTOK, rauiuiu —
HApKOTHK, HOYbIO TEMHO, BOAa MOKpas M T. A.». «Jpyrasa dacrb 06-

' Cm.: Tpeyunuxos MK, Cyne6uble nokazatenscrsa. 2-¢ w3n. M.: Usa-so «lo-
poaeu», 1999. C. 30.

2Cwm.: Kypouree C.B. Ycranosnenye #CTHHB! B COBSTCKOM NPABOCYAHH. ABTOped).
ZHCC. ... DOKT. IOpUA. Hayk. M., 1967. C. 20; Tpeyviurnuxoe M. K. Cypebuble nokasza-
TENLCTBR. 2-¢ H3x. M.: M3x-so «Topoaeur, 1999. C. 30.

> Benxun A.P. Teopus nokaseisanns. M.: HOPMA, 1999. C. 63.
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ien3BecTHLIX dakToB, — npoaomkaer O.B. JleBueHKO, — BCE XKe B On-
peaesieHHBIX npeaenax uccnemyercs. [Ipouece nokasbiBaHHs 11a Ta-
KMX 0OLLEH3BECTHBIX (aKkTOB OydeT 3aKIIOHMaThCa B MX COOMpaHUH
(¢uxcaLHH) M OLleHKe ¢ TOUKHY 3PeHHA OTHOCHMOCTH H 3HAYHWMOCTH
Ans 060CHOBaHMA BBIBOAOB MO YrOJOBHOMY Aeiy. [IpoBepka v oleHka
JOIMyCTUMOCTH, ROCTOBEPHOCTH OOLUEH3BECTHOTO (paKTa MCKITIOUAET-
ca... B cnydae HeoOxoaumocTn nposepky Takoro (akra 6yzxer npo-
BEpPATbCA He caM ¢akT o cebe, a IMEHHO €ro OOIUEH3BECTHOCTS ...
o0uien3BeCTHEIN (dakT... W60 OCBOOOIKAAETCA OT AOKA3BIBAHMS BO-
o6lue HIM APOLIECC ero AOKA3BIBAHUS YCEUEH) .

BeccrnopHeIMH BHAATCA BBIBOABI O LeE€COOOPa3HOCTH periaMen-
TalUWH NpU3HaHHU (HaKkToB 0OLIEHM3BECTHRIMU B CHCTEME TPABHII OCBO-
OoIeHHs OT J0Ka3bIBaHUA (KaK B IpaXAaHCKOM mpolecce) H 06 oco-
OEHHOCTH NMPH3HAHUA TAKOBBIMH OTHENLHBIX O0LIEN3BECTHRIX (HAKTOB,
o0ycnoB/ICHHON HeOOX0IMMOCTBIO HEKOH MPEAMETHON NeATEIbHOCTH
110 YCTaHOBAEHHIO 00LIEU3BECTHOCTH.

CnopHbifi acnekT 3aKIIOYaeTcs B TOM, Kakue W3 OOLUEH3BECTHBIX
¢$aKTOB OTHOCHTH K TpPeOYIOLMM, ITyCTh YCEUEHHOrO JOKa3biBaHHS H
KaK 9TO OTPa3uTh B MpaBuiax AokaspiBaHus. [IpobremaTtHyHOCTD 3TO-
ro acnexta ocobeHHO MpOABNAETCA 1pH aHaIU3e GOPMYNHUPOBKH 3a-
KOHa, MOCBAIEHHON OOLIEN3BECTHLIM (aKTaM, KOTOPYIO NpeIaraeT
O.B. Jlesuenxo. [Ipegnaraerca seectu B YIIK P® ct. 90-1 Takoro
conepxkanus: «O6CTOATENBCTBA, YCTAHOBNEHHBIE OOLIEH3IBECTHBIMH
dakramy, He HYXAAIOTCAd B JOKA3BIBAHHH, €C/IH 3TH 00CTOATENLCTBA
He BBI3BLIBAIOT COMHEHHH Y cylan’.

Kax Buaum, xareropus ¢pakToB, TpeOYIOHIMX YCEUEHHOIO J0Ka3bl-
BaHWs, He OTpaxkeHa. Brixoaut, yro cr. 90-1 mpeanaraerca Tonbko
Ins ocBoDOXJEHHUS OT JOKa3biBaHUA «DaHanbHBIX WCTHH» (BOJAKA —
CIHPTHOH HANHTOK, HOYb TE€MHai...). B ceowo ouepenp, moHATHe «bHa-
Ha/IbHBIE HCTHHBDY TpebyeT pasbiAcHeHHA. B nepeurcnenne HX NpHMEpOB
y O.B. JlerueHko BOULIM AHLIL CBOMCTBA NPEAMETOB H siBNEHHH, OTHO-
CHT JI{ aBTOP K HUM M TPAIULIMOHHO YKa3biBaeMble B yueOHHKax rpax-
[aHCKOrO MpOoLEcca 3acyXy, 3eMIIETpSCEHHe, HaBOOHEHHE, Ype3BbIvaii-
HOE TNOJI0KEHHE M ApYrye (hakThl cCOOBITHHHOIO XapaKkrepa, He ACHO.

' Jlesuenko O.B. OGuwien3pecTHbie (akThl Kak CPEACTBA YroJIOBHO-MPOLEC-
cyansroro poxasmisauus // Focynaperso v npaso. 2002. Ne 8. C. 48, 50.
% Tam xnce. C. 49.
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Ho neiicTBUTENBHO T HEKOTOPBIE (PAaKTHI ONHOBPEMEHHO H OOLIEH3-
BECTHBI, U TpeOytoT fnokaszsiBauug? TouHa nu 3aecs Tepmunonorus? (To,
YTO HEKOTOpble H3 OOLICH3BECTHbIX (AaKTOB TpeOYIOT OmpeaeneHHOH
AESATENPHOCTH 1 TOATBEP>KACHHA OOLUEH3BECTHOCTH, 3TO HECCIOPHO).

YceyeHHOCTh 0OKa3bIBAHWUA HA3BAaHHBIH HaMH aBTOP BHMIHT B MC-
K/IIOUYEHHH NPOBEPKM H OLUEHKH JOMYCTHMOCTH M JAOCTOBEPHOCTH, B
OrpaHHYEHHH OOKa3blBAHHA OLIEHKOW OTHOCHMOCTH M 3HaYHMOCTH
¢axra n1a 060CHOBaHUA BLIBOJA 110 YTOJOBHOMY JENTY.

Oanaxo camo o cebe 0cBOOOKAECHHE OT AOKa3bIBAHUA OIpeaesIeH-
HBIX 0OCTOATENBCTB NPEAToNaraer, Yto 3TH 06CTOATeNbCTBa MOMAIEKAT
YCTAHOBMEHHIO TI0 Jelly, TO €CTh JNaHHblE O HHX OTHOCHMBI K AETY H
3HaYMMbl B [OKa3aTenbCTBEHHOH cucteMe. TakuM ofpasom, yceueH-
HOCTb JOKa3blBaHUA OOLUEH3BECTHBIX (PaKTOB, OOIEH3IBECTHOCTL KOTO-
pBIX Tpeby€eT NMOATBEPIKACHHSA, HE MOXET 3aKJIHOUaThCA B OTpaHHUIEHHH
JOKa3bIBaHHA OLIEHKOH OTHOCHMOCTH M JOMYCTHMOCTH 3THX (aKTOB.

Kak 3710 Tak Ha3blBaeMOe «yCEYeHHOE NOKa3bIBaHHE)» BBITJIALUT Ha
npaktuke? [la npocro pns noareBepxxacHUs oOUIEH3BECTHOCTH (aKTa
MPHBIEKAIOTCA CpaBOYHble CBeACHUsA. JlyMaeTca, UTO 3TO BOBCE HE
AOKa3biBaHHE, U BOT rnodeMy. J[oka3biBaHWe €cTh MCCIEAOBaHHE NMOJA-
NEXKAUIMX YCTAHOBAEHUIO 00CTOATENLCTB. Y CTaHOBNEHHE (DAKTOB Cy-
AeOHBIM MPUrOBOPOM MJIH MHBIM PEUIEHUEM MMEET NPEOAHLHANBHYIO
CHlly. OTH (aKThl 110C/ie UCCIICOBAHHA HX CYJIOM W MPHHATUA HA MX
CYET pelleHHUs, BCTYIJIEHHA €r0 B 3aKOHHYIO CHJY, CHHTAOTCA yCTa-
HOBJIEHHBIMH. [l OMepUpOBaHHA K€ B NPAaBONPUMEHEHHH M HHBIX
ctepax 00lUEH3BeCTHBIM (DAKTOM HanpuMep HAaBOAHEHHUA, BOBCE He
HYKHO CChINAThCA Ha cylebHoe pelleHHe, oTpaxkaloulee 3TOT oble-
M3BECTHBIH (daKT.

Heo6x0auMoCThL NONyueHUs CripaBKH CreLyanicTa O TOM, HalpH-
MEp, YTO 3achiaHHe necka B OYKCOBBIH y3en BaroHa NpH oTnpasie-
HHHM [O€3a MOMKET MOBJEYb KPYLUEHHE, aBapHIO HIIH HApYLUCHHUE
HopmanpHOH paboThl TpaHCNoOpTa, BCE XK€ HE paBHO3HauHa HeoOxo-
JAHUMOCTH JEATENILHOCTH MO BBISCHEHHIO CBOHCTB OykcoBoro ysna. U
BIOC/IEACTBHH, roBops 00 3TOM cBOHCTBE OYKCOBOIO y3/1a, He HY>HO
cchlaTheq Ha peuleHue cyna. M tak nanee.

[Nonyuenne cnipaBouHbIX CBEeAEHUH, KaK NpeacTaBasercd, — ocobas
AEATENLHOCTb, HEUCCIIEROBATENLCKHIT XapaKTep KOTOPOH BhipaxaeTcs
H B TOM, YTO OHAa HE OXBa4yeHa MPeRYCMOTPEHHBIMH B 3aKOHE BHIAMH
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JI0Ka3aTeNbCTB, 33 HCKIIOUEHHEM «HUHBIX AOKYMEHTOB» — JUIA [HCh-
MEHHBIX CMpaBOK. TaK, yCTHble COOOLICHHMS CIELMANHCTA 3aKOH HE
MMEHYET TNOKa3aHUAMH, He BKIIIOYAET B MepedyeHb UCTOYHHMKORB JI0Ka-
3aTeJIBCTB, TAK XK€, KAK H YCTHEBlE COOOILEHHS JKCIIEPTa HE UMEHOBA-
JINCH TNOKA3aHWAMH B NEpHOJ, KOrja OHHW OrpaHWYHBAIIMCh JIHHIb
crpaBoyHbIMH cBefieHHaMH (YIIK PCOCP 1960 rona). OcobenHo ara
YepTa CNpaBOYHBIX CBEACHUI BUAHA B BO3MOXHOCTH 3aMEHUTH M0A-
TBEPXKACHUE OOIIEH3BECTHOCTH, NPHBICYEHHOE «CO CTOPOHBIY, 00-
pallieHHEM caMHX crelloBatenci, cyaed H HHBIX YYaCTHUKOB YroJioB-
HOrO CyJONpPOH3BOACTBA K CIIPABOYHOM JIMTEpATYpE.

Taxkoe noHumaHue NpakTHYECKOH ACATENLHOCTH MO NOATBEpXKIe-
HHIO 00UIeU3BECTHOCTH (aKTOB, KaK MPEACTaB/fseTCs, COOTBETCTBYET
JICHCTBHTELHOMY MONOMKEHHIO AieN M CrocoBHO TIPUBECTH K BOCTpebo-
BaHHOH MpaKTHKO# periaMenTtauuHd. B oTo# pernameHTaumy HeoOXxoau-
MO OTpa3uTh MpaBWiIo, aHanoruyHoe coaepxaueMycs B I'TIK u ATIK,
n00aBUTBL, YTO Wi NpU3HaHUA (HAKTOB OOLLEH3BECTHBIMH B Y3KHX KpYy-
rax I0CTaTOYHO NMPHBNECHEHHS CIIPABOYHBIX CBEJCHHH Ha 3TOT CUET.

O kakux «y3kux Kpyrax» uaet peun? O.B. JleByenko noapaznens-
eT Bce obiuensBecTHbie ¢akThl, B 3aBHCHMOCTH OT COAEpXaHHA 3Ha-
HHf, KOTOpOE npH3Haercs OOLIEHM3BECTHLIM, Ha: 1) HCTOpHKO-
ObiTOBbIEC (3HAHKUE UCTOPHUCCKUX AAT, COOLITHH, OYEBUAHBIX TpOLec-
COB [pH JOXJE, CHEre, BeTpe, Ha3HAYEHHE PasNIMUYHbIX MPEAMETOB H
MHOTME Jpyrue); 2) npodecCHOHAIBHO-FOPHAHYECKHE (BO3MOXKHOCTH
HIEHTH(HLIHPOBATD CJAEAbI PECTYIUIEHHA U T. ).

Bce 310 ¢akTsl, He TpedyroLuMe, Kak NpaBusIo, cnpasok. Jymaercs,
9Ty KJIaCCH(HKALMIO CeayeT NOMONMHUTh TPEThE# rpynmno# (a no Ha-
leMy MOApPa3fe/ieHH0 ~ BTOPOH, TpeOyrowen CrnpaBok) — 3HaHMA,
HaKOIJIEHHbIE CHELHATHCTAMKA B Pa3fMuHbIX Chepax (B OCHOBHOM,
Hay4HbIX), MMEHYEMBIX B TEOPHH YFOJIOBHOrO npouecca U KpUMHHa-
NUCTHKH cdepamu cneuransHbiX Mmo3HaHud. TakuM obpaszom, nepsas
KaTeropus Ha3BaHHBIX HaMM «y3KHX KpPYroOB» — MpOQEeCCHOHANbHbIE
c000ILeCTBa, KOPNOPALHMH CNELHATHCTOB, NPO(ECCHOHANIOB, YUYEHbIX
M MPaKTHYECKHX pabOTHHKOB. |

Bropas knaccudukauus O.B. JleBuenko coctout B roapasaene-
HUH OOLLEU3BECTHBIX 3HaHN Ha: 1) o0UIen3BeCTHbIC 3HAHHUS, UCIIONb-

' Jlesuenxo O.B. ObuwensnecTHble GaKThl KAK CPEACTBA YrOAOBHO-POLECCYANb-
Horo nokassianus // [ocynapereo u npaso. 2002, Ne 8. C. 50.
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3yeMble BCEM YENOBEYECTBOM, 2) OOLUEM3BECTHBIE 3HAHHMA, WUCMOJb-
3yeMble B ONpeAesieHHOH cTpaHe, 3) loSmen?,Becmble 3HaHHSA, UCNONb-
3yeMble B OlIpeIC/IeHHOH MECTHOCTH .

Tpetrs Kareropus Takke MOAXOAWT JUIS Ha3BAHHOK HaAMH BTOpPOM
rpynnsi obienssectHplx dakroB — dakToB, Tpebyrommx cnpasok. Ho
37IeCh CIEAYET NOAXOANTh bonee ocTopokHo. Oben3BecTHOCTh (hakTa
CrieL{Ha/IMCTaM OITMPAeTCs Ha Hay4yHYIO NOCToBepHOCTh. 1llMpokoit u3-
BECTHOCTH 00 3TOM (haKTe B ONpeieNIeHHOH MECTHOCTH MOXKET OKa3aThCs
M He JOCTaTOYHO Jyid NpH3HaHusa ¢akra oblen3ecTHbIM, BO3MOXKHO,
noTpedytoTcs nokazaHus cauaerenci. Ho Bee xe tinpokas W3BecTHOCTD
¢akTa BcerJa BakHa, faXXe ec/Id He 0CBOOOMIAET OT JOKa3bIBAHUA.

Takum obOpasom, HazHaueHue GOpPMYIHUPOBKH HOPMBI 00 oBLEeU3-
BECTHBIX (haKTax, Mo HALIEMY MHEHHIO, JOJDKHO 3aKJIIOYATHCS:

1) B ycTaHOBNEHUM NTPaBUIIA O TOM, UTO CyJl BIIPABE MPU3HAThH (HaKT
0DO1LEU3BECTHBIM,

2) B yKa3aHHH Ha TAKYIO KATErOpPHIO, KaK CIPaBOYHLIC CBEJCHHS B
CBA3H ¢ OOLIEU3BECTHHIMH (haKTaMH. DTHM BBOAATCA B opbuty yro-
JIOBHO-TIPOLIECCYaJIBHOFO JOKA3bIBaHHA CNPAaBOYHBIE CBEAEHHA, CO-
aepxauipecs B COOOLIEHUAX IKCMEPTOB O HEBO3IMOXHOCTH JATh 3a-
IUTIOYEHHE B TaK HA3bIBAEMBIX «BEPOATHBIX 3AKTIOYCHHUAX IKCNEPTOBY,
a TaloKe CNPABOYHEIE CBEJEHHUS, MONYUYEHHbIE B pe3ynbTate obpatie-
HHS YYaCTHHKOB YroJIOBHOIO CyJ0MPOU3BOACTBA K CIIPaBOYHOMN JIHTE-
patype. B 3TOM cMbICTIE HE TaK y»X BOXHO AaTh HCYEPMBIBAIOWIMHA Te-
peveHs KaTeropuii obulen3secTHbIX $aKToB, OOLUEN3BECTHOCTL KOTO-
pbiX TpebyeT NoaTBEpHIACHHA.

Cama ¢dopMynupoBKa « Ui NPH3HAHHA OOLUEH3BECTHEIMH (aKTOB,
SBJASIOLIUXCS TAKOBLIMH CPEAH CMELMATMCTOB, JOCTATOYHO [PHBieYe-
HUA CTNIpPaBOYHBIX CBEACHHH» HE MCKIIIOYAET, YTO CIIPAaBOYHBIX CBeJe-
HAH JOCTaTOMHO W [ TMOATBEPKAEHHS OOLIEH3BECTHOCTH HHbIX
dakroB. Msl npeanaraeM BhIACIUTH CHEUUANKCTOB, TAK KaK OT HUX B
OCHOBHOM TpeOyIOTCs CNpaBKH.

Llenecoobpa3sHoii npeactasnsercs cienyiowas GopMynnposka . |
ct. 90 VIIK PO™:

' Jleguenxo O.B. O6uwen3secTHbe GakTsl KAK CPEICTBA YTONOBHO-NPOUCCCYahe
HOU'O AokasbiBanus // Tocynaperso v npaso. 2002. Ne 8. C. 48, 50.

2 [pw 3TOM CYIIECTBYIOLIAN HOpMa, niomeleHHas B cr. 90 YIIK P®, nepememna-
€TCA B CIEAYIOULYIO YacCTh.
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«CT. 90 OcHoBaHKs 0CcBOOOMIEHHS OT AOKA3bIBAHUA

O6cToAaTenbcTBa, NPH3HAHHEBIE CYJIOM OOIEH3BECTHLIMH, HE HYX-
Aal0TCA B ROKa3slBaHHH. [lns npu3HaHua oOieH3BecTHBIMH 06CTOS-
TENbCTB, ABIAIOMIMXCA TAKOBBIMH CPeAM CHEUHAIHCTOB, AOCTAaTOYHO
[MPUBJICHEHHUSA CIPABOYHBIX CBEAEHMIL O TOM, 4TO 06 3TUX 06CTOATEND-
CTBAX HUMeKTCA OOLUENPHHATHIE HAYYHBIE W MPAKTHYECKHE NaHHbIE.
CrnipaBouHbie CBEAEHMA MOTryT ObITH IMPHBIEYEHBI ITYTEM [0MpoOca
CNEUMAIINCTA, TTHCbMEHHOK crpaBKH, oOpatlieHHs cyAa M CTOpPOH K
Hay4HbIM W CIIPaBO4HBLIM HCTOYHHKAMY.

TakuM oOpazoM, no-cBoeMy, BO3MOXHOCTb OFPaHHUHMTECA HCTpebo-
BaHMEM CNPABKU ABIAETCH OCBOOOKACHHEM OT RoKaseiBaHus. Kpome
TOro, CNpaBKa, coleprKallias cBeleHU 00 M3BECTHBIX CPEAM CreLHaTH-
cToB (aKTax, ABHO MNPEACTaB/eT COBOM HEUTO HHOE MO CPABHEHMIO C JIO-
KYMEHTOM, B3fTBIM M3 LIEMH MCCIEAYEMBIX OPraHOM MpPEABAPHTEILHOIO
paccie/IoBaH{A OTHOLIEHHW, COOBITHI, AeHCTBUHA (6e3aeHCTBHA) M T. .

Oco6eHHOCTL AOKA3aTeNLCTREHHOW NPUPOAB! TaKOW CNPaBKH XO-
pOLLIO BM[HA B BO3MOXHOCTH 3aMEHHUTH €€ [10JTy4E€HHE O03HAKOMJICHH-
€M cliefioBaTess, CyJlbM CO CNpaBOYHON uTepaTypoid. bes 3akpene-
HHA B 3aKOHE MPaBUN NpH3HaHus GakTOB OOILEH3BECTHBIMU B Kpyrax
CrELHATUCTOB, Takas 3amMeHa, OykBanbHO no npasunam YIIK PO, ne-
BO3MOXKHA. B nosHOM obbeme OHa, Kak NpaBHIIO, HEBO3MOXHA H B
npaktHke. Kak 61 Xopoiuo cnenosatesis HY pa3obpancd B CrielManb-
HOM BONpoce, Kak Obl rPaAMOTHO HHW BBIPa3Wil CYThb PELIEHHH 3TOrO
BONpOCa B OOBHHHUTENLHOM 3aKIIOYEHMH CO CChUIKOH Ha ClielHaib-
HYIO JIMTEpaTypy, OOBIMHO IS CyJa 3TOro OKa3biBACTCH HEAOCTATOY-
HO, TpebyeTcs npuBieuyeHHe aBTOpUTeTa MNpodeccHonana. TouHee,
€ro aBTOPUTET HYXKEH U1 «KOHEYHOro aJpecara AoKa3biBaHUAY. Kak
yka3biBan A.A. DHcMaH (NpHMEHHUTENBHO K JKCNEPTY), «HAY4HbBIH
ABTOPHTET 3KCMEPTA ABIAETCA rapaHTUEH NPaBWIBHOCTH €0 3aKJio-
YeHHs, HO HE CTONLKO AMNY CIENOBATENs W CYIbH, KOTOpPhIE BNpaBe wu
06s13aHbBl NPOBEPHTH €0 MO CYWECTBY, CKOJIBKO AJIA BCEX TEX, KOro,
TaK WIH HHAYe, KACAETCH BEIHECEHHBIH NIPHUroBopY .

Ho Bce ke BO3MOXHOCTb 0OpallieHHs KA, BeAyWEro YroaoBHbIi
NpoLEece, K CAPaBOUHOMN JIMTEPATYPE H OTPAKEHHA PE3yNbTaTOB 3TOr0
ofpauieHHs B UTOrOBOM JOKYMEHTE CTaJuH O4YeHb BakHa. Kak M3-

' Jticman A.A. 3akmoucHue IKcnepTa (CTPYKTYpa M HayuHOE oﬁocuosaﬂne) M.
H3a-po «Opuanveckas nureparypan», 1967. C. 91.
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BECTHO, MO0 KAHOHAM JIOKa3bIBaHUs ITPEANONAracTcs CO3/aTh H3BECT-
HBIH «3amac NMPOYHOCTHY A0KA3aTeNbCTBEHHOM cHcTemsl. XKenatenb-
HO, yToOb! (paKT NOATBepIKAAICA HECKOIBKHMH HCeTOuHHKaMH. Cero-
JHA, KOria 3allMTHUK MOXET TNPHBJIEKATh CNELHANIMCTA HAapaBHE C
OOBHMHHUTENIEM, BO3MOXHO HEIOMHOE COBMNAJEHHE CBEACHHUH, Npeaoc-
TaBJIEHHBIX CBeAYILIMMH THLAMH C TOH U C apyroi cropousl. [loatomy
BO3MOXHOCTh CaMoOro cyfa o6paTUThCA K HAYYHOMY HCTOYHHKY H
yKa3aTh Ha 3TO B NIPUIOBOPE TOXKE HE JOKHA UCKIHOYAThCA.

OnHako ona He npegycmoTpeHa aedcTeyomwuM YIIK P, kak ue
Oblna npegycmoTpeHa KU ero npenwecrBeHHukoM — YIIK PCOCP
1960 roga. B.A. Cepos oOpaTun BHUMaHHE HA 3TO OOCTOATENBCTRO:
«... HETIpaBOMEPHO OTHOCUTH OOpalleHHe K «CNPaBOYHBIM JOKYMEH-
TaM» K OHOH K3 GopM HCNOJIL30BaHUs CEUMANIbHBIX No3HaHKH. [o-
KYMEHTBl HMEIOT 3HAa4YeHHWE ANA Jena MOCTONbKY, MOCKONbLKY B HHMX
YIOCTOBEPEHBI MITH H3/10KEHbl Kakue-TH60 obcToaTenbcTBa H (HakThl,
a He MoNoKEeHU Hay4YHOro xapaktepa. Kpome Toro, 3akoH BooOlie He
BLIAENACT TakoH 0cOOOH pa3HOBHAHOCTH HOKYMEHTOB, KaK «CrIpaBoy-
HBIEN .

B.A. CepoB B 3TOM BBICKa3bIBaHHM OTHAENHMA APYT OT ApYra MOHs-
THA «(DAKTHI M (NOJOKEHUS HAYYHOTO XapaKTepay.

CeMaHTHuecku, «()aKT — 3TO AEHCTBHUTENLHOE, BIOJIHE peajlbHOE
coObITHE, IBIEHHE, TO, YTO AeHCTBHUTEABHO MPOU3OLIO, TPOHCXOUMT,
cyuectByer». «CobbiTHe — TO, HTO MPOU3OLLNO, TO HIH HHOE 3HAYH-
TENBHOE fABJIeHHE, PakT 06LUECTBEHHON, IHYHOH KHIHMN .,

«SIBnenne — cobbiTHE, CiIydait; Bcakoe obHapyKUBaeMoe Npospie-
Hue yero-to». «O6CTOATENBCTBO — ABICHHE, COMTYTCTRBYIOLIEE KAKOMY-
HUGY/Ib APYTOMY SBJIEHHIO H C HHM CBA3aHHOEY .,

B cratbe VYIIK, nocesauleHHOH npeaMeTy OOKa3bIBaHHA, CJIOBO
«00CTOATENBLCTBOY YNOTPeONseTcs KaK B 3HaueHWH, OJU3KOM K Bbi-
LIeYKa3aHHOMY CeMaHTHYeckoMY (0DCTOATENbCTBA, CMArHalOLHE W
OTAr4aole HaKa3aHHe), TaK M B 3HA4eHHH cNOB «(dakT™ M «COObI-
THe» (COObITHE NPECTYMIeHHS ).

' Cepos B.A. Hcnonsiosanue HayuHO-TEXHHYECKMX NMO3HAHMA W CPEICTB B JOKa-
3LIBAHKMY 110 YTONOBHBIM Aenam. Jiuce. ... KaHA. 1opua. Hayk. M., 1979. C. 27-28.

2 Oxcezos C.H., Illsedosa H. IO, Tomcom,m cnoeaps pycckoro s3sika / PAH, Poc-
culickuit donna kynsTypet. M., 1994, C. 730, 836.

} Tam xe. C. 429, 904,
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bonee Toro, B MpoueccyanbHOM s3blKE MPHPABHHBAIOTCS MO 3Ha-
YEHHIO CNOBa «(PaKT» U «0OCTOATENLCTBO» U HEPEIKO NPHPABHUBAET-
cd K HUM «coObITHe», KOTOpPOE fABAAETCA PA3HOBHAHOCTHIO (haKTOR
(obcrosTenserB). Tak, B cT. 55 I'TIK ot nokassianus ocBoO0KAAIOT-
ca To obcTosTenscTBa (MpH3HAHHBIE OOINEH3BECTHBIMH), TO (aKThi
(npetoauuHanbHO ycTaHoBleHHbIe). A B ¢1. 73 VIIK PO ~ ofcros-
TeJbCTBA, NOQIeXKALIHE JOKA3BIBAHHIO: COOBITHE NPECTYIUIEHHUA (Bpe-
MSl, MECTO, cnocod M Apyrue o6CTOSTENbCTBA COBEPIIEHHUS MPECTYI-
JICHHA, TO €CTb W TNPHYHHHAA CBA3b MeXy AEHCTBHAMH H Nocieact-
BHAMH), BHHOBHOCTb H T. J.

Ipumepsl obuieH3BeCTHBIX 06CTOATENBCTB, MOAOOHBIE TPUBENCH=
HboiM M.K. TpeyluHHKOBBIM, Yalie BCEro YKa3blBAKOTCA B LIMBHIIMCTH-
yeckoil nuTeparype. HanoMmHio, 4To 3TO: 3acyxa, 3eMIeTpsCEHHeE,
BOiHa, HaBOJAHeHue, katacTpoda U ap. B ceoem xommeHTapun M.K.
TpeylLIHHKOB NMPaKTHYECKH CTABUT 3HAK PAaBEHCTBA MEXIY C/IOBaMH
«00CTOATENLCTBOY, «hakT» H «COOBITHE»: «O0IIEN3BECTHOCTE TOFO
MJIH UHOTO (PaKTa OTHOCHTEIbHA H 3aBHCHT OT BPEMEHH, HCTEKILEro
nocie coObITHA, pacnpOCTPaHEHHOCTH COOBITHA B ONPEREICHHON Me-
CTHOCTHY'.

To ecTb kK KaTeropHu o06CTOATENLCTB, KOTOPbIE MOTYT OBITH NpH-
3HaHBl 00LUEH3BECTHBIMH, OTHECEHBI TONIBKO 00CTOATENLCTBA ((aKThI)
coObITHHHOrO Xapakrepa. Kak yxe roBopwiocs, TakuM obpasom oxa-
paKTepH30BaHa CyLIECTBYIOIIAS MPAKTHKA MPU3HAHUA OOCTOATENBCTB
00OLEN3IBECTHLIMH B IPaXJIAHCKOM CYOTPOH3BOJCTBE.

Ho no cmeicny ct. 73 VIIK P®, nox obctosaTenscTBaMM oHHMa-
HOTCS TaKKe CBA3H, CBOWMCTBAa M OTHOLIGHHA, KaK CYLUECTBOBABUIME
paHee WM BooDlle MOrylHe MMETb pa3oBOE NpOSABACHHE, TaK H Cy-
HIECTBY!OLIME HA MOMEHT PacCneoBaHusa U cyrebHoro pasbuparens-
crea. Hanpumep, xapaktep ¥ pa3Mep Bpesa, NPHYHHEHHOIO NpecTyn-
neHueM. K «apyruM oOCTOATEIBCTBAM COBEPIUEHMSA MPECTYIUICHHUS»
(B cmpicie n. 1 4. | cr. 73 YIIK PQ®) OTHOCHTCS NpHUYHHHAs CBsH3b
MEXAY NPECTYMHbIMKA ACHCTBUAMH U NOCAEACTBHAMH. JJoKa3bIBaHHUIO
MOAJIEKAT M JPYrHe CBA3M — CBA3H, COCAUHAIOLIMNE YJTHKH MEXAy CO-
6oit (uem ob6pasyroTcs Hoeble yAHKH). K Takoro poaa obcrosrenscTsam
NPaBOMEPHO OTHECTH H Te CBA3H, OTHOILIEHHS, ECTECTBEHHBIE 3aKOHBI,

! Tpeyunuxos M.K. Cyne6usie aokasarenscrsa. 2-¢ usg, M.: Han-so «[opoaeun,
1999. C. 30.
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kotopbie A.B. CepoBbIM Ha3BaHbl «HayYHLIMH TIOJIOKEHHAMHY», TO
ecTh (paKThl, OOLUEH3IBECTHBIE CIIELIHATUCTAM.

A. CmopoauHosa, C. 3aiuesa, H. I'poMos gatot camoe obuiee ori-
pefe/icHHE MOHATUA «(aKT», HE KOHKPETH3HpYIollee N0 TOHKOCTEH
XapakTep fABiacHU (cobbITHIiHOrO Xapaktepa WiH QHU3IHYECKUH, XH-
MHYECKHH, HHON eCTeCTBEHHBII 3aKOH, UK HHOE), «DakT — 31O ABIe-
HUe OOBEKTHBHON AeHCTBUTENbHOCTH. (DaKThl CYMIECTBYIOT HE3ABH-
CUMO OT TOrQ, 3HAlOT JIH O HUX JIMLA, OCYILECTBIAOIIME PacCiien0Ba-
HHE U CyaeGHOe PacCMOTPEHHED .

YCTHOE NOATBEPXKICHHE HAy4HBIX MOJIOKECHUH ClNELHANHCTaMH
NPaKTHKOBANOCH €lle B NepPHoJ AEHCTBHSA YCTaBa YroJIOBHOIO CyJO-
npoussoacTea 1864 ropa. JI.E. BnanuMupoB HazbiBan TaKMX CHELHA-
JIUCTOB, YHaCTBYIOILHX B YIOJIOBHOM CYHONPOH3BOJCTBE, «CIpaBoy-
HbIMW CBUACTENAMHY» — CBEAYIIMMH JiMllaMH, KOTOPBIE «AAKOT U3 00-
NaCTH CBOETO ONbITa CBEACHMS, OCBELUAIOIINE HEKOTOPHIE CTOPOHBI
YFONMOBHBIX feN... Cyll, BOOPY)KHBLUHCh ITHMH CBEJEHHAMH, CIIPaB-
KO, CAMOCTOATENBHO 3aTeM pelllaeT BO3ZHHUKIIMH Borpoc... Ilpuabipa-
eTcd, Hanpumep, Oyxrantep, ans 0ObACHEHHS MOpAAKa CYETOBOACTBA
B KaKOM-HUGY b TOPrOBOM 3aBEXSHHMY .

Teneps, nocne paBHO NMpoH3OLIENIErO IOIHOIO pa3sMeEXEBaHHS
HHCTHTYTOB 9KCNEPTH3bl H CBHAETENLCKHX TTOKA3aHHH, YUEHBIE MOBO-
PAT YK€ HE O CMPaBOYHOM CBUJETENE, a O CBEAYLIEM JHLE, OCYLLECT-
BARIOLIEM CIPABOYHYIO JEATENHOCTD .

IO.K. Opnos Bbiienser 18a BuAa cnpapok:

BO-MEPBbIX, COPABKH MO BOIMpPOCaMm, MO KOTOPLIM COOTBETCTBYIO-
el OopraHu3auMeil HccneIOBaHHE Y)KE MPOBEAECHO H MHTEPECYIOLIUE
CNEeACTBHE W CYA (PaKThbl yCTAHOBJIEHBI,

BO-BTOPHIX, CNpaBKy Mo OOLIMM BOMpOCaM Kakoi-nubo orpacnu
3HaHHA, KOTOPbIE H3BECTHBI TOJBKO CMELHAIIHCTaM (HanpuMmep, O TeX-
HUYECKUX NaHHBIX KaKOH-1H00 CUCTEMBI OPYXKHA WIH MOJE/H TpaHC-

' Cmopodunosa A., 3aiiyeea C., Ipomos H. COOTHOLICHHE NOKA3ATENLCTB 1 (hak-
TOB zB yrosiosHoM nipouecce // Poccutickan octnuus. 1998. Ne 11, C, 25.
Bradumupos JLE. Yucune 06 yronosHeix jgokasarenscrsax. 3-¢ wsg. CII6.,
1910. C. 199.
P Cm. Copoxomazun H.H. CrneunanuHele 1O3HaHHA B PacCle/IOBaHHM NPECTyI-
nenui, Poctos-na-Ilony, 1984. C. 18; Opaos FO.K. 3akmioyeHHE 3KCNEpTa ¥ ero
OLICHKA IO YroJIoBHLIM aenaM. M.: KOpucr, 1985, C. 20.
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MOPTHBIX CPEACTB) .

[Ipauna YIIK P® no3BongioT nNpHBIEKATE K PaCCNEIOBAHHIO H
Cyne6HOMy pacCMOTPEHHIO KaK NMHCBMEHHbBIE, TaK H YCTHbIE CMpaB-
KM, TIOC/IEIHHE — B paMKaX MOSIHOMOYHM CNENMANHCTa JaBaThb CTO-
pOHaM H CyAy pa3bACHEHHS MO BOMPOCAM, BXOAALIMM B €ro Komre-
TeHuHio (cT. 58 YIIK P®). CnpaBoyHas AeATEIbHOCTh 3[1€ECh [IEPEXO-
aUT B QOpMY YYacTHs B mpouecce CIELHAIHCTa-KOHCYIbTaHTa. B
CTaf¥H MPEABAPHTENBHOrO paccieoBaHH YCTHOH dopmbl obieHus
CO CBEAYLIHMM NHLOM, JAIOIHUM CNPaBKy, 3aKOHOM HE NpeaycMoTpe-
Ho. YIIK BooOlIe HE cCOnepXUT NOHATHA «AOMNpoc creuranucTay. Ilo
cMmpicnay ¢r. 58 YIIK PO cneumanucT Jenaer ycTHoe coodlieHue, a
3HAYMT — AonpaiuyBaeTcs, H60 HHOH GHOPMBI MOTYYEHHS YCTHBIX CO-
o6ueHHH npoueccyanbHbIM 3aKOHOM HE NPeTyCMOTPEHO.

[To npaBunam ct. 58 creiManiucT AenaeT YCTHbIE COODLEHUA CTO-
pOHaM M CYAY, TO €CTh B X0A€ CyAeOHOro pa3doHpaTeNnbCcTBa. Y UHTHI-
Bas €QMHCTBO BO BPEMEHH M MECTE MMPOBEAEHHUS HCCIEROBATE/LCKOM
4aCcTH 3TOW CTAAHH, B 3aKOHE BO3MOXKHO, NEHCTBUTENBHO, 0OOHTUCH
6e3 cior «aonpoc cneunanucTa». Ho 114 pernaMeHTaluy nonydyesus
CNIPaBOYHbIX CBEAECHHH B YCTHOH ¢OopMe B XO/I€ MpPEJBapHTEILHOTO
paccieioBaHus, NMOHATHE «AOMPOC CrieuHanycTay Heobxomxumo. Bos-
MOJKHO, NIPENATCTBHA K 3TOMY BHIATCS B 0COOOM CBOHCTBE 3TOrO A0-
npoca, pe3yAbTaThl KOTOPOFQ HE COCTABJANT COACP)KaHMe J0Ka3a-
TeNbCTB, a MPEeJOCTaBAAIOT CpaBOYHbIE cBeaeHHA 00 oburen3secT-
HbIX ¢akrax. Jna u3bexaHus HepopasyMEHHH HaMH IPeNJIOKeHa HO-
Bas ¢popmynuposka ct. 90 VIIK. IIpn 3TOM, Kak nokasana npakTHka
npumeredus YIIK 1960 ropa, ucronb3oBaHHE B 3aKOHE MMOHATHA
«AONpOC 3KCMepTay (a HaMH MpeIaracTCs «IONPoC ChneuMantcTay),
€CJIH He MCIIONB3YeTCs MOHATHE «TTOKa3aHHs 3KCTepTa» (B HallleM Ba-
PHAHTE — «MOKa3aHUA CTIeLHATHCTaY), NTOHHMAETCH TaK, YTO B XO0le
ROMpoca cooblanTca CBEACHHA CIIPaBOYHOTO XapakTepa.

Llenecoobpazno npeaycmorpers B YIIK PO BosmoxkHocTh aonpo-
ca CreuMaiucTa B XOA€ NpeJBapUTENbHOIO paccieAoBaHug. 31O Aei-
CTBHE LIMPOKO PacrpoOCTPaHEHO Ha MPAKTHKE, HO €ro pe3yJbTaTbl HE
UMEIOT YrOJIOBHO-TIPOLIECCYANbHOrO 3Ha4YE€HHMS, Tak KaK He pernameH-
tupoBaHsl YTIK.

' Opnos FO.K. 3akmoueHne JKCNEPTa ¥ €r0 OLEHKa M0 YrONOBHEIM fenam, M.:
Kpucr, 1995. C. 20.

33
2-1687



[naBHOE NpEnATCTBHE K 3TOMY, Ha KOTOpoe ofpalialoT BHHMaHHE
yyeHble, — OTMAaCHOCTb CMEILEHHS CIPaBOK-KOHCYJIbTAUMi C MOKasa-
HUSMH, B PE3yAbTaTe KOTOPOIo «B IOJ0KEHHE CBHAETENEH, CO BCEMH
BLITEKAIOIUMHY H3 3TOr0 MOCNEACTBHAMHM, CTABATCS JiMLia B 3aBHUCH-
MOCTH OT YCMOTDEHHS CIEIOBATENS, Cyaa» .

OTnHyKe OT CBHAETENBCKUX MOKa3aHHI — OUeHb BaXKHBIH aCIEKT B
XapaKTepHCTUKE NMPaBOBOM NMPHPOAB!I YCTHBIX CIPaBOK. B ycrnoBusx
HeperJIaMeHTHPOBAHHOCTH O0COGEHHOCTEN noka3aHuii CBeAYyLHHX CBH-
AeTeneil, B FOPUAHUYECKOMN JIUTEpaType BBICKA3BIBAIOTCA KaK MpenocTe-
PEXEHHUS OT CMELICHUS NEPBbIX CO BTOPBIMH, TaK ¥ PEKOMEHJALHH O
CMELIaHHOM NOHMMAaHUM 3THX UHCTUTYTOB.

«IlTokazaHus cBeoyulIUX CBHIAETENEH BO MHOTOM CXOJHBI MO CBOEiH
NPUPOAE C KOHCY/bTALUMAMH W CIIpaBKaMH, MONY4YAEMBIMH OpraHamu
IO3HAHHS, CICACTBHA W CYAOM BHE PaMOK C/EACTBEHHBIX AEHCTBHIMA.
Paznuyue COCTOUT TONBKO B TOM, YTO B MEPBOM Cllydae A Monyue-
HUA CHPaBOK W KOHCY/IbTALMHA Y CBEYLIHMX JIUL NMPOU3BOAATCS UX AO-
Npoc, 32aKOHHOCTb KOTOPOIr'0 BbI3BIBAET CEPhE3HbIE COMHEHHA... [1oka-
3aHUs CBUAETEEH UMEIOT IOKA3aTeNbCTBEHHOE 3HAYEHHE, KOTOPOE B
TaKHX CJlyyasX MPHAAETCA Ha NMPAKTHKE H 3aKIIOYEHHAM CBERYIRHX
n4dl, ciaenaHHeIM 6e3 cobmopeHHs npoueccyanbHbIX TpeOOBaHHH,
NpeXbABAAEMBIX K JKCTepTH3en, — nuieT B.A. Cepor®. U3 ouepuen-
HbIX UM TEHJCHUMH UCKIIOYHM TOJBKO NOCIEAHION, Haubonee Kpaii-
HE BbIPAKEHHYIO, KOI/Jla B X0/€ AOMpOCca CBEAYLLEro Jnua rnojy4aeTcs
BbIBOJ, Tpe6OBaBLINK HA CAMOM Jie/ie IKCIIepTH3bl. 3aMeHa DKCIIePTH-
3bl JONIPOCOM «CTIELHAIHCTA» — OQHO M3 CEpbe3HeHUIMX, ABHBIX, A0
CUX NMOP HE U3KHUTHIX HaPYUIEHHH, O KOTOPBIX NpPEAOCTEpEran U npe-
nocreperaet [Lnenym Bepxosuoro Cyna PD’. D10 HapyleHue obbry-
HO BbI3BAHO HE HEJONOHUMAHHEM, A HEJOIMYCTHMBIM YIPOUICHYECTBOM.

' Cepos B.4. icflonb30Banue Hay HO-TEXHUYECKHX NOIHAHHA M CPEACTB B NOKa-
36IBAHWY NO YrONOBHLIM aenaM. Jluce. ... xaHa. ropua. Hayk. M., 1979, C, 28.

2 Tam xe.

I 11 nocranoenenua Inenyma Bepxosroro Cyna PCOCP or 17 centabps
1975 r., B penakuun nocravosneHus [1nenyma Bepxosnoro Cyna P® ot 21 nexabps
1993 r. «O cobnioaennn cynamu Poccritckoii Pexepaudy MpoueccyanbHOro 3aKoHo-
AatensCcTBa npu cynebHoM pasbuparenncTBe YronosHelx aen» (COOpHHK NOCTAHOB-
nenuft Tlnenyma Bepxosroro Cyaa PO, M., 1994, C. 199): «Cyasl He aomxHs! g0~
NYCKATh 3aMEHY NIPOM3BOACTBA DKCNEPTH3BI AONPOCOM IKCNEPTA, NOCKONbKY AOTIPOC
IKCNEPTA MOXKET HMETH MECTO TONBLKO NMOCNE MPOH3BOACTBA MM IKCIIEPTHILIY,
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B ocranbHOM, Te e TeHAeHLHH, 4T0 oTMeudeHsl H B.A. CepoBbiM,
ykazansl HO K. OpnoBeiM, HO C OTAMYHMEM, YTO HAPYLIEHHUS 3aKOHA
aBTOP B 3TOM HE BUAMT.

«CyLIeCTBYIOT AB€ Pa3HOBHIOHOCTH CBERYIIHUX CBHACTENEH:

ObIBLIME OYEBHILAMH KAKOIO-TO pacCMaTpUBaeMoro cobeiTus (Ha-
NpUMep, Bpay, NPUCYTCTROBABIUWH MPH CMEPTH MOTEPIEBLIETO, BO-
autenb-npodeccHoHan, Habaronaewui aBTOMOOWIBHYIO aBapHio),
AatoUlye NokKa3aHHA TOJIBKO Ha OCHOBE CBOHX CllELManbHBIX NO3HAHWH
W NpPEAbIIYLLEro ONbITA (TI0Ka3aHHs CIPABOYHONO XapakTepa)» .

Takum o00pa3oM, H3NOXKEHHE CBEACHHH KOHCYJIbTALIKOHHOTO,
CIPaBOYHOIrO XapakTepa, B 3aBUCMMOCTH OT YCTHOH MJTH NUCbMEHHOH
dopmsl, HO.K. OpnoesiM oTHeceHo ninbo k cnipaBkaM, 1M00 Kk nokasa-
HHUAM CBEAYIIHX CBHAETENCH.

B.H. Maxop Takke CTaBUT 3HaK PaBEHCTBA MEXIY IOHATHAMU
«TI0Ka3aHHUA CBEAYIIHX JIHL» H «Pa3bACHEHHS U3 001acTH cneuyans-
HbIX MMO3HAHHNY.

[To ero npemnoxenuto, cratbs «IlokazaHusa ceeayliux UL
AOKHA 3ByYaTh cleayoium obpasom.

«Crarbs ... [TokazaHusa cBeayLINX JIHLL

Caenylilee JIKLO BHI3BIBAETCA IJI1 ROMNpOCa MpH HeoOXOIHMOCTH
NOMY4HTh Pa3bACHEHHE MJIM CBEACHHS M3 Kakoi-nubo obnactu cne-
LUHaNbHbIX 3HAHHH, €CNIY /11 OTBETOB Ha OCTABJICHHBIE EMY BOTIPOCHI
He TpebyeTcs NpoH3BOACTBA HCCIIEIOBAHMI .

He yaMBuTEnbHO, YTO NpH TakOoH pacnpoCTPaHEHHOCTH NaHHOWH
TOYKH 3pEHHA He BO30OHOBIAIOTCA MPEMIOKEHHS O perjiaMeHTaluy
noKasaHu# cBeayiluX csupaerened. Ho Beab cBeaylliMe cBUAETENH OT
MPOCTHIX CBUIETENEH OTIMYAKOTCA JIMLIB TeM, YTO BOCMPUHHMANH
06CTOATENLCTBA, CBA3AHHBIE C TIPECTYIVICHHEM (MM 06CcTOATEIbCTBA
paccrefioBanus, cyaebHOro pacCMOTPEHHA Jena — JUIA noka3aHHH —
BCIIOMOTATENIbHBIX J0KA3aTe/NbCTR) Ha OCHOBE CHELMANBHBIX MO3HA-
HMI 1 MOTYT MPOBECTH ONpeNeeHHbIA aHaNu3, He JOCTYMHbIHA Hecne-
upanucry. Hanpumep, Bpad, JEHYMBIUMH [OTepreBllero f0 coObITHA
[IPECTYILUIEHHSA, ABTOTEXHHMK, MPOU3BOAHMBLUHHE TEXHHUUYECKHI OCMOTP

' Opnos KO K. 3ak/ni0ueHHe IKCNEPTA U €r0 OUCHKA MO YrONOBHBIM JciaMm. M.:

KOpucr, 1995. C. 25.
2 Maxos B.H TeopHs W NpakTHKA UCMOJB30BAHMS 3HAHMH CBEQYLIMX JIHL NPH

paccneA0BaHHu npecTynaeHui. JIuce. ... JOKT. IopHa. Hayk. M., 1993, C. 333.
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aBTOMOOHIIA, Bpay, OKa3aBLIHICA PAROM € NOTEPNEBIIUM, Y KOTOPOro
cnyuuaca 6onesoi npuctyn (ZOMYCTHM, B pe3ynsTate OTpaBlieHUs),
NOapHblii, OKa3aBLIMHCA PSAZOM € OYAroM BO3rOPaHMA U T. M.

Cnpapka-KOHCY/AbTalUUA OUYEHb OTIMYAETCS OT CBHAETEIBCKHX MO-
kazaHui. OcyluecTBias ee, cBeAyllee JHMLO coolLaeT cBeaeHus ob
0o0UIEH3BECTHBIX CPeaH CNeUMaTHCTOB dakTax, a He 0 ¢daKTax, Hcclle-
AYEMBIX B XOJle pacciefoBaHUs W CyaeOHOTO paccMOTpEHHs Yronos-
HOrO Jena.

HyMmaercs, 30ech HeoOXoaAHMO YeTKoe pasrpanuueHue. Criop Mo-
xeT ObITh paspeuieH, ecnd abcTpardpoBaThCs Ha BPEMS OT YCTHOW
nubo nucbMeHHOMH GOpMbI H3NOXKEHHSA CBeAEeHHH U 0OpaTUTBCA TOJIb-
KO K HX COEPXATENbHOH XapaKTepHCTHKE.

CBuaeTe/bCKHE TIOKa3aHUs — 3TO CBeAE€HHA 00 HCcaedyeMbIX B
YyroJIOBHOM Mpoiiecce 06CTOATENbCTBAX.

Caenenun 06 o0uien3BecTHRIX (pakTax, AaxKe €C/IM OHH H3BECTHbI B
Y3KHX KpYyrax ClieLHaJIUCTOBR, a TAKOKEe O $aKTax, BbIACHEHHBIX He3a-
BMCHMO OT pacCieoBaHHA U cyaebHoro pazduparenbcTBa, COCTaBNA-
FOT COAEPXAaHHE HE MOKa3aHHi, a CrIPaBOK M KOHCYNbTaLmit. KoHedHo,
noxoOHbBIE CBEEHUS MOTYT OKa3aThbCi B IIPOTOKOJIE AOMPOCa CBHUAE-
TeNd, o0liiee HazBaHHe COAEPIKAHMUIO KOTOPOro — NOKA3aHUsA CBHAETE-
na. [lpepanupylouias conepxkate/ibHas 4aCTh JAae€T Ha3BaHUE BCEMY
pe3yasTaTy aonpoca — CBHAETENbCKHE Nokasanus. Ho Bor, eciu, mo-
MHMMO CIIpaBOYHBIX CBeIEHHH, cBeleHHH 00 wuccnenyembix (axrax
NOMy4YEHO He OyAeT, TO Ha NEpPBbIH MIaH BEIAAET CYLIHOCTh pe3y/ibTa-
Ta AOMpOCAa — CripaBka-KoHCy bTauus. Pabora co cseaeHusamu cnpa-
BOYHOIO XapaKTepa, 3aKpEIUIEHEl JIK OHH B MPOTOKOJAE Aonpoca, 3a-
KTIOYEHUM KCIEpTa WK B MMUCBMEHHOH CITpaBKe, OJIMHAKOBA: €CJIH
Tpebyercs npoBepka, TO NPOBEPAETCA HE MyTh MOJNYUYEHHUS BBIBOAOB, a
TO, NEHCTBUTENBHO JIH O HHX UMEIOTCH O0ILENpPHHATHIE HayYHbIE U
_IPAKTHYECKNE JaHHBIE.

K pesynbratam gonpoca 3kcrnepTra COBpEMEHHBIH 3aKoHOAATEND (B
ornHuue ot YIIK PCPCP) notoMy M NpHMEHWT TEPMHH «roKasa-
HHA», YTO MPHU3HAN 3a HUM npaBo coobuars ¢axTel, H3BECTHbLIE EMY
KaK MLy, TPOU3BEAIIEMY HCCENIOBAHKE, €C/in HET HEOOXOAMMOCTH B
ACMOAHUTENbHOM! aKcnepTH3e. To ecTh akcnepT coolluaeT CBeACHH O
dakrax, uccreayeMbIX B XOA€ paccieaoBaHus U cyneGHoro pasOupa-
TEABCTBA YIOJOBHOrO Aena. JUia UCKIIoYeH!A Hepopasymennii B YI1K
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PO nenecoobpazHo BKAOUMTHL TOMOKEHHUS, NOCBAIICHHBIE HMEHHO
CaMMM TIOKa3aHWsAM CBEAYLIETO CBHJETENd, a He eMy Kak 0ocoboMy
YUYacCTHHKY YroJioBHOFO CyIOTIPOH3BOACTBA.

Hns BepHOro MOHMMaHHA COAEpP>KaHHUS CNPABOK LienecoobpasHo
3aKpeMUTh B 3aKOHE He (popMy MX (YCTHYIO — AONPOC MIIH NMHUCbMEH-
HYIO — AOKYMEHT), a coaep)kaHue: cseieHus o ¢axrax, obien3sect-
HbIX B MNpPOQECCHOHAILHBIX Kpyrax cnenqandcroB. IlpusHaHHe no-
CNEeIHUX TAKOBBIMH — OCHOBAHHE OCBOOOXKAECHHA CTOPOH OT AOKAa3bl-
BaHMA, IS 3TOT0 NPHU3HAHUA MOTYT ObITh BOCTpeOOBaHbl CBEAEHUA
KOHCYTbTAMOHHOTO XapaKTepa.

HopMa, nocsawieHHas o61en3recTHbIM Cpei CNeLlHanucToB (ak-
TaM, NMO3BO/MA2 OBl BBECTH B OpOMTY AOKa3bIBaHHA HE TOJbKO obpa-
[IeHHE K CIPABOYHON JIUTEpaType, HO U CBEJCHHS CIPaBOYHOrO Xa-
pakTepa, 3aKperuieHHble B COODILLEHHH 3KCIIEPTa O HEBO3MOXKHOCTH
LaTh 3aKiIlOueHHe, Pa3sHOBUAHOCTBIO KOTOPOro HABIAETCH TaK Ha3bl-
BAEMOE BEPOATHOE 3aKMIQUEHHE IKCTIEPTA.

OnvH M3 CTOPOHHHKOB TOrO, YTO 3aKJIIOUEHHE IKCIIEPTa C OTBETOM
O BEPOATHOCTM ABJIAETCHA AOKa3aTeabCTBOM, — npodeccop FO.K. Op-
noB. C ero TOYKH 3pEHHS, «BEPOATHOE 3aKIIOUEHHUE IKCTIEPTA ABISET-
CSl pa3sHOBHAHOCTBIO KOCBEHHOTO [OKAa3aTe/NbCTBay, a U3BECTHO, YTO
«0b0e KOCBEHHOE J0KAa3aTENbCTBO CBHUAETEILCTBYET 00 yCTaHABIN-
BaeMOM (dakTe JMLIb C Kako#i-To AoneH BeposrrHocm»'.

C apyro#i cTOpoHBI, «BEpOATHOCTb B JOKA3bIBAHHH OTHOCHTCA K
HaJIMYHIO OOBEKTHBHOMN CBA3H MPOMEXYTOYHLIX (akTOB C NPEAMETOM
nokassiBanus»’. Ecnu xke npoMexyTouHbli $GakT JOCTOBEPHO He Yc-
TaHOBJ/ICH, TO HET H (aKTHYECKHX [AHHBIX, HET M J0Ka3aTeibCTRa.
3aKJIIOUEHYe IKCNepPTa ¢ BHIBOJAMH O BEPOATHOCTH J0KA3aTe/bCTBOM
6bITh HE MOxeT. JleHcTBHTEILHO, KOCBEHHOE JOKA3aTeNbCTBO O (aKTe
npeAMETa AOKa3bIBAHHA CBHAETENILCTBYET ¢ KAKOA-TO JoJieH BEPOAT-
HOCTH, HO MIPOMEXYTOUHBIN (akT OHO YCTaHABIHBAET JOCTOBEPHO.

Touka 3penus FO.K. OpnoBa KOHKpETH3HpOBaHA CIEIYIOLHMM ap-
ryMEHTOM: (aKTbl, YCTAHOBICHHBIC 3KCIIEPTOM H JaIOIIHE €MY OCHO-
BaHHE ANA BEPOATHOrO BBIBOJAA, YCTaHOBJIEHBI AOCTOBepHO. Takas

' Opnos FO.K. 3akniouenue 3KCNEPTa Kak HCTOYHHK BBIBOAHOIO 3HaHUs B Cynel-
HOM /I0Ka3bIBaHHH. ABTOpEd. JIMCC. ... XaHA. 10pHAa. Hayk. M., 1994. C. 15.

? Xmuipos A.A. Kocsentbie noxazarensctsa. M.: H3n-Bo «IOpunuveckas nurepa-
Typay, 1979. C. 129-130.
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TpakTOBKa G/M3Ka K BapHaHTy, KOTAa JKCIEPT MPH HEBO3MOXKHOCTH
uaeHTHGUUMPOBATL 00BEKTHL AaeT OTBET 00 UX OAMHAKOBOH rpyrno-
BOM IPHHAMIEXKHOCTH, U3MEHSA BOTMPOC, CChLIA’ACh HA NOJIOKEHHS 00
3KCNEPTHOM MHUUMATHUBE. JIeHCTBUTENBHO, €CIIH B TAKOH CUTYaUHH He
M3MEHATb QOopMy BOMpoca, TO IONYUYUTCA BEPOATHLIH BLIBOL O TOXK-
JEeCTBE CO CChIIKOM Ha AOCTOBEPHO YCTAHOBAEHHYK) €QHHYIO PYIHIO-
BYIO TIPHHA/LTIEIKHOCTb.

OnHako npy BCeM OMWCAHHOM Hapyulaercs TpefyeMoe yroJIoBHO-
npoleccyaibHbIM 3aKOHOM COOTHOHIEHHE GOpMBI M COJIEPXKAHHA J0-
KasaTenbcTBa. CBeLeHHUS, MTyCTh JAXE NJOCTOBEPHbIE, HO He BocTpeDo-
BaHHblE JKCNEPTHBIM 3aJaHWEM U JIHIUb MOApPa3yMeBaeMble BEpOST-
HbIM BBIBOJOM 3KCIIEPTa, CIOMKHO OTHECTH K KakoH-TM0O KaTeropuu
[I0Ka3aTeNbCTR, yKazaHHbIX B 4. 2 ¢1. 74 YIIK PO, Bo BeaxoM cayuae,
COAEP>KaHHE IKCMEPTHOTO 3aKAIOYEHHA OHH HE COCTAB/IAIOT.

H.J1. ITerpyxuH, cripaBeNTHBO YKa3biBas Ha aHHOE 00CTOATENLCT-
BO, Ha3blBaeT Mojo0HbIE CBEACHHA HAyYHO OGOCHOBAHHON KOHCY/b-
TaLMWeH, peKOMeHAaL1eH, He BXOASIUEH B COAEepXaHHe 3KCIEPTHOro
3akitodeHns. «Pa3dymeercd, IKCNEpPT Ha OCHOBE MPOBEAECHHOIO UM
MCC/ICJOBAHUS MOXET BBLICKA3aTh MNPEANONIOKEHUE OTHOCHUTENLHO
¢akTOB, KOTOpBIE €MY HE YAATOCh YCTaHOBUTE. Ho B Kakoii 6b1 opme
M B KakoM Obl JOKYMEHTE 3TO MNpEAooxKeHHe HH ObII0 M3NI0XKEHO,
OHO He BXOJIHT B 3aK/FOYEHHE JKCMEpTa KaK B HUCTOYHHK AOKa3a-
TEJbLCTB, @ ABJIAETCA Bcero UL HAYYHO oﬁocnoaauﬂon KOHCYJIbTa-
UMeil, peKOMeH/IaLME .

Ho, suauMo, no nMpUYHHE OTCYTCTBHS [PHUMEPOB, 3TO yTBEpXKIe-
Hue H.JI. [lerpyxuna Hauto pasnuyHoe noHuManue. [lepsbiii Bapu-
8HT W3JIOKEH Bbllile, OH OCHOBAH Ha NPEJCTaBICHHH NIPUMEPOB, B KO-
TOPBIX 3KCIIEPT MOT, HO He 3aX0Ten nepeopMyIupoBaTh BONPOC Clie-
AoBaTens, cy3HB 00beM 3a7laHHs A0 BBIABJCHHA JOCTOBEPHO YCTAHOB-
NICHHBIX JAHHBLIX (OT BAeHTH(HKALMYM — K TPYNINOBOH MPHHAIVIEXXHOCTH).

Bropo#i BapuaHT: BepOATHBIH BBIBOA OCHOBAaH Takoke Ha (akrax,
o0llIeM3BECTHBIX B Kpyrax cneuuanuctos. HanpuMep, «npu nagenuu
C BbICOTH TaK ke, KaK W MpU aBTOTPABME, NPOUCXOAUT OTPHIB BHYT-
PEHHHX opraHoBy». Eciiu npH BCKPBITHH 3TOT NpH3HAK OOHAPYIKEH, TO,
BEPOATHO, YTO CMEPTH NPOM3OLLIA B PE3yNbTATE MANCHHUA C BBICOTHI

' Cm.: ITempyxun M.JI. DkcniepTH3a Kax cpeaCTBO A0Ka3bIBaHHA B COBETCKOM Yro-
noBHoOM npouecce. M., 1964, C, 108.
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HJIH aBToMOGHIBHOI aBapun. Hapaay ¢ oTBeToM Ha c(OpMyIHPOBaH-
HbIi 3KCNEPTOM BONPOC: He OOGHAPYXKEHO /I OTPbiBa BHYTPEHHHX Op-
FaHOB, IKCNEPT coobLIaeT CnpaBOYHOE CBEACHHE — TAKOH OTpPHIB NpO-
MCXOIUT NpPH MafAEHHH C BBICOTHI HJIH aBTOTPaBME.

Ecnu camuMm HccieqoBaHMeM JOCTOBEPHBIX AaHHBIX HE BBISBJIEHO,
BEPOATHBIH BLIBOJ OCHOBAaH Ha OOMIEH3BECTHBIX ANA CNELIHATHUCTOB
dakTax, TO, AENCTBUTENBHO, Lieneco00pa3HO OTHOCHTb 3TH CBENEHHS
K KOHCYJAbTALMOHHBIM, CIpaBoyHbIM. EcCiM gocToBepHBlE HNaHHEIE,
NOJMIOXKEHHBbIE B OCHOBY BEPOSATHOrO BBIBOZAA, CAC/IAHLI B pe3ysbTaTe
MCCIIEAOBAHHUA, TO Lienecoobpa3Ho, 06BACHHB HEBO3MOXKHOCTh JOCTO-
BEPHOrO OTBETA Ha MOCTABJIEHHBIN BOMpoC, chOpMYyNUpPOBATH AOMNON-
HUTETbHBIH BOTIPOC H OTBETUTL Ha HETO.

HHoe noHumanue ykaszaHHoi toukH 3penus HLJI. TlerpyxuHa, oc-
HOBaHHOE, NMO-BHOMUMOMY, Ha aHaIW3e TeX CIy4aeB, KOrJa HHUKAKMX
JNOCTOBEPHBIX CBEOEHHH B OCHOBY BEPOATHOIO BBIBOJA HE MOJIOXKe-
HO, a HMEIOTCA TOJIBKO YMCTO YEJIOBEYECKHE JOMBICIbI, HAXOAUM Y
A M. Jlapuna.

«JlybnuposaHue BepcHH, TO €CTh BEPOATHOTO CY)XJIEHHA Clel0Ba-
TENs, BEPOATHBIM CYXKJACHHEM 3KCNepTa HHKakoit npubGaBkH WHPOP-
Maluu He aaer. OHo Oecrione3Ho M Jake BpeAHO, MOCKOALKY CO3AaeT
Kb BUAUMOCTL YaCTHYHOTO MOATBEPKACHUS CACACTBEHHON BEpCHH
M MOXET AC30PUEHTHPOBATh cliegoBaTens U cya... Ecin BepostHoMy
BBIBOAY 3KCTIEPTa HET MeCTa B 3aK/IIOYEHHH, TO B KAKOM HHOM JOKY-
MEHTe, B kakoH HHoit dopMe OH MOXKET KOHCYALTHPOBATh Cliel0BaTe-
NSl OTHOCHTENBLHO (aKTOB, KOTOPhlE CaM He CMOT YCTaHOBHTh? Takux
¢$bOpM H NOKYMEHTOB 3aKOH HE npeaycMaTpHBaeT .

JeCTBHTENBHO, 38KOH HE KOHKPETH3HPYET, YTO B 3aKAHOYEHHH
3KCNEpTa, MOMHMO BLIBOJIOB H OMHUCAHMS COONCPKAHHA UCC/IEOBAHMS,
TOYHEe — BMJIETEHHBbIE B 3TO OMUCAHHE, CONEPKATCA HayUyHble MOJO-
XKEHHA, CBEACHHA O KOTOpBIX caMHM Mo cebe MOrIKM O6bl COCTaBHTE CY-
wecTBo cnipaBki. Ho 3aKoHOM 3TO W He 3ampellaeTcs, H Jake nojapa-
3yMEBAaeTCA CAMUM MOHATHEM «COACPIKAHHE W pe3yNbTaThl MCCIIERO-
BaHMii» (. 9 4. 1 cT. 204, u. 1 ct. 80 VIIK P®): HayuHble nonoxexus
MIpaloT posib 6ONBLIOH NOCHUIKH B HHAYKTHBHBIX 3KCIIEPTHBIX BbIBO-
nax. Ecnu ke nocToBepHbI BBIBOJ HE CENdH, TO CNPAaBOYHBIE CBEAE-
HUs, COiepXKallMecs B COOOIEHHH IKCIIEPTa O HEBOIMOXKHOCTH JaTh

' Jlapun A.M. Ot cnexctsenHo# sepcuu K HcTHHe, M., 1976. C. 120.
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3aKJIIOYEHHE, MOTYT paccMarpHusarbes OTAENbHO. MMeHHO 3TO, Kak
npeactasasercs, umen B suay H.JI. IletpyxuH B paccmaTpHBacMOM
BbICKA3bIBaHHH.

1.3. OyesuOHbIe thakmbl

B oTiH4He OT MpakaHCKOro CYAONPOM3BOACTBA, B KOTOPOM, Kak
[PaBHJIO, ONPENENEHHOrO posia OOCTOATENILCTBA, HA KOTOPhIE CChlNla-
eTcsd CTOpOHa, MOATBEMKAAOTCH ONpeaeNeHHbIM HabopoOM BHIOB J0-
Ka3aTeJbCTB, B YFOJIOBHOM — Bce OOCTOATENLCTBA NMpeaMeTa AOKa3bi-
BaHUA NOJKHBI OBITH BBIACHEHBl BCEMH CPEICTBAMH JOKAa3bIBAHHS,
ROMyCTUMBIMH TpoueccyansHbiM 3akoHOM. Iloaromy, B uyacTHOCTH,
«YJIMKa» — OTO TEPMHH, MPHMEHAEMBIH K YTOJOBHAIM, HO HE IPaXKaaH-
CKHM JenaM '

B nokasbiBaHMH 1npH NMOMOIUM KOCBEHHBIX JOKA3aTENbCTB BaXKHO
BEPHOE JIOTHUECKOE paclpelesicHHe B 10Ka3aTENbCTBEHHOW CHCTEME
BCEX MCKOMBIX, MPOMEXYTOYHBIX M JIOKA3aTENbCTBEHHBIX (PAKTOB ¢
TeM, 4TOOBI OHa OTpaKana uecnenyemMoe coObiTHE.

CrpyxTypa cynebHOro Aoka3bpiBaHus BKSIXOUaeT B cels fisa STana:

Ha nepBoM (HHGOPMaLMOHHOM) AOCTHIaeTCH JOCTOBEPHOE 3HAHUE
O TPOMEXYTOUHBIX (akTax nyreM coOMpaHWs M NPOBEPKH JOKa3a-
TENBCTB, UX OLEHKH B MpejlesiaX YacTHhIX CHCTEM (TO €CTh CHCTEM,
BEHYAEMbIX BBIBOIOM O POMEXYTOHHOM ¢aKTe);

Ha BTOPOM (JIOrH4YecKOM) — U3 3THX (PaKTOB AeNAlOTCA JIOrHyeckue
BBIBOJIbI O HAHUHH WIIH OTCYTCTBHH HCKOMBIX (aKTOB’,

[TonaTHO, YTO HA NOTHYECKOM 3Tare Heobxonumo abcTparHposa-
HHE OT HCTOYHHKOB J0Ka3aTenbCTB. M3 3HaHUa 0 HAIMYHHK para ¢ak-
TOB M OOBEKTUBHBIX CBA3CH MEXAY HUMHM J€NaeTCA BBIBOA O HANUUYHH
aApyrux ¢axTtoB. Bece 310 He oTpakaeTcs HENOCPEACTBEHHO B UCTOY-
HHMKax AOKA3aTeNbCTB, 3 NPENOAHOCHTCA B KOMMEHTaPHH N0Ka3aTellb-
CTBEHHOH CHCTEMBI, JaHHOM B OOBHMHHUTEILHOM 3aKITIOYEHHH, BBICTY-
TMJIEHHAX CTOPOH B NPEHHMAX, HAKOHELL, — B [IPHTOBOpE CYAA.

' CnoBoM «ynuka» 0603HAYAIOTCA NPOMEKYTOHBIE (aKTh!, YCTaHOB/EHHEIE 06-
BUHHMTEJIbHBIMA KOCBEHHBIMH JoKa3aTenscreaM. CM.: Xmoipos A.A. Tlpobnemer Teo-
puu nokasesanna. Kpacnoaap, 1996. C. 75.

2 CM.: Xmoipos A.A. TIpoGiieMbr TeopuH n0ka3siBaHKg. KpacHoaap, 1996. C. 18-19.
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[TapanokcasibHO, HO W Ha UHGOPMALIMOHHOM 3Tane, Korjaa cieao-
Baresib paboTaeT ¢ HCTOYHHKAMHU IOKA3aTe/IbCTB, OH MHOrAa BCTpeua-
eT (PaKThl, C OYEBUAHOCTBIO CIEAYIOLIKE H3 OJHOTO MIIH HECKOJIbKHX
«PAAOM CTOAWMX» B J0KA3aTeNBCTBEHHOR cucteme dakToB. [{ymaer-
Csl, YTO Takue (haKThbl CEAYET HMEHOBATEL OYEBHAHBIMU. Peub HIET He
00 OYEBHIHOCTH NOTHYECKHX LieNeil, a 0 Tex Cly4asX, KOraa o4eBul-
HOCTh MPOSBIAETCS B COMPUKOCHOBEHHH UCCEN0BATENA C MPHUPOAOIA,
okpyxaroiM Mupom. Hanpumep, oueBuaHo, cyas NO COOTBETCT-
BYIOWMM JAHHBIM CIEACTBEHHBIX OCMOTPOB, YTO HAacTH PacHECKH,
oOHapy>xeHHbIE Ha MeECTe NPOHMCLUECTBHS M Y OOBHHAEMOroO, paHee
COCTABJISTH OJHO LEJIOE.

Kaxk cka3ano B TonkoBom ciosape B. Jlans, ouesnaHblid — ynobHo,
SIBHO MM SCHO BUAMMBIH ouamu'. Cieayst 3ToMy OOGBACHEHHIO, BCE,
YTO BBIABJSETCA MPH OCMOTpE, IPaBWJIbLHO CUMTAThb O4EBHUAHBLIMH
daxramu. JleMCTBUTENBLHO, YYEHbIE OTIMYAIOT NMPEIMET OCMOTpa OT
TNpeAMETa KCIEPTHU3bl NPH3HAKOM OUYEBHUAHOCTH M0Jy4aeMOro BbIBO-
na. C.H. Oxeros, H.IO. lIsenosa TOAKYIOT «OYEBUAHBIA» KaK «AB-
Hbll, OECCNIOPHBIMY, a «ABHBIH» — KaK «HE CKPbIBAEMBIH, OTKPLITHIH,
BUAHMMBIH, COBEPILIEHHO OHEBHﬂHb[ﬁ»z.

C THOCEOJIOrHYeCKHX TNO3HUMH, TakuM 00pa3oM, B [1OKa3bIBaHHY
No YroJOBHOMY IETy MHOTO€ NMpPOABIAET CBOMCTBA OYEBHAHOCTH: M
NPH3HAKH, BBIABJAAEMbie TNPH OCMOTpPE (KaK B Ka4yeCTBE OT/IEJIBHOrO
CIECTBEHHOTO AEHCTBHA, TaK W MPH OCMOTpE B Xo4e o0biCka H Apy-
FHX CJEACTBEHHBIX ZEHCTBHH), a TaKXKe B XOIE CIIEACTBEHHOrO 3KCre-
pUMEHTa, ¥ BBIBO/BI, KOTOpbIE CJEJ0BaTe/lb BMPABE CAeNaTh B pe-
3yJIbTATE OCMOTPA HMEHHO MO TOMY, YTO OHH OUYEBMAHbLI [I BCEX
€ro Y4acTHHKOB. |

C TOYKH 3peHHs TPOLecCYaTbHOIO 3aKPETUIEHH HAC HHTEPECYIOT
TOJBKO mnociaegHue. JeHCTBUTETbHO, (PaKTe! IEPBOI IpynIbl 3aKpen-
NIEHbl B MPOTOKONAX OCMOTPOB, a (h)aKTaM BTOPOH TpyMIib, KaK MoKa-
3piBaeT aHaau3 Hopm Aeiictytoumiero YIIK, Her mecra B mpoueccy-
anbHOM oopMiIeHHH. B HEKOTOPBIX CilyyasX JOCTYNHbLIMH CJEIOBa-
TeN0 METOAAMH OH MOXET PELUUTh Pl UCCNENOBATELCKHX BOIMPO-

' B. Janv. TonkoBslii CNOBAaph XHBOTO BEAHKOPYCckoro asbika, T, 2. M., 1994,

C. 2016.
2 Owcecos C.H., Illsedvea H.KO. TonkoBwili croBapes pycckoro sswika / PAH,

Poccuiickuil dona kyasTypbl. M., 1994, C. 477, 904,
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COB, B TOM uHcle HAeHTHHKAUMOHHOrO Xapakrepa. Ho mporokon
OCMOTpPA He paccuMTaH Ha BbiBOJGI. J1g IMKBHaLHu npobena MHOKO
npeasiokeHa (GOpMa CPABHHTENTBHOTO OCMOTPA', HO OHA MOAXOIUMT K
TEM CJy4asMm, KOT'Aa CONOCTAaB/fsEeMble TIPH3HAKH COMOCTABIISEMbIX
0OBbEKTOB BLIABJIEHB! OJJHOBPEMEHHO rpu 00lieM X ocMoTpe. Bos-
MOXHO, OAHAKO, YTO PH3HAKM NTEPBOTO 0OBEKTA BEIABIEHD! H 3aduK-
CHpOBaHb! paHee, BTOPOro — no3fHee, JUO0 BBIBOA B pe3ynbTare oc-
MOTpa HE ¢aejiaH B pacyere Ha 3KCMEpTH3y, KOTOpQH, Kak BBIABH/A
KOHCY/IbTAUUA, 3/1eCh He TpeOyeTca ¥ T. 1.

[poBoauTs eile onuH OCMOTP 1A TOro, 4rodbl caenaTbh OYEBHA-
HblH BbiBOZ, GeccMmebicienHo. [ToaToMy anbrepHatHBOit uUKCalUun B
MPOTOKOJIE CPABHHTEILHOTO OCMOTPA [IJIA TAKOTO OYEBHAHOIO BLIBOAA
Moriu Obl 3ddeKTHBHO CNYXHUTh NMpaBHIa OCBOOOXAEHHA OT AOKa3bi-
BaHHSA MYTEM NPH3HAHHUA CYAOM OTIpeHeeHHBIX GakTOB O4eBHAHBIMH.
SApxui npumep oueBuAHOro ¢akra (C HCNOIB3OBAHHEM AAXKE B MpO-
ueccyalibHbIX JIOKYMEHTax 3TOro CjaoBa — «OYEBHAHBIN») ONHcaH
C.M. KyisuHUKHM B AUCCEPTaUMH, MOCBALIEHHOH HENOCPEACTBEHHO
cynebHoli skcneptuse’.

Ha 3kcneprHoe uccnenoBaHHE TNOCTYNHAH [Ba KIOYKA raserhl
«CenbCKas HU3Hb» C BOMPOCOM: COCTABIIAIH JIH OHH paHee OAHO Lie-
noe? Jlunus paspeiea 6bina HOCTATOYHO XAPAaKTEPHOH, COBAAAEHHE
TekcTa — OeccriopHeIM. B npotokone ocMoTpa ciejtoBatens 3adHKCH-
poBaJl BCE MPH3HAKH, YKa3bIBalOLHE HA TO, YTO K104k OyMaru panee
COCTaBNANH OJHO LEToe.

Cnenosarenb céotorpaduposait 3TH KIOYKH. DKCMEPT, cuMTas
(akT OHEBHAHBIM, BO3BPATUII MaTEPHalbl IKCIIEPTH3bl, HE MPHCTYNas
K ee npouspoacTBy. OHako cneioBaTeNs CHOBa MpHCIan MX ¢ Tpebo-
BaHHEM [IPOBEACHUSA HCCJIe0BAHHA.

J1s npoposbkeHHs WIMIOCTpalMil NOAXOAAT NPHMEPBLI C BIABIIE-
HHEM SABHBIX (NPH BM3YaJlbHOM COMOCTABJIECHHMM NPEAMETOB HIM CO-
IOCTaB/ICHUM AAHHBIX WX OCMOTpA) MOAAENOK PadjiMiyHbIX ITHKETOK,
OuneTos, cnieuHaNbHLEIX MapOK H T. T1.

' CM.: Ceauna E.B. IIpuMeteHHe cneudansHulX NMO3HAHHA B YroNnOBHOM NpoLec-
ce. I;/I H3a-so «lOpnutundopmy, 2002, C. 17-18.
CMm.: Kynowuyxuii C.M. Bompocsl TEOPHH H NPAKTHKA 3KCMEPTHO! HHHLUHATHBLI

NpH MPOU3BOJCTBE KPUMHHANMCTHUECKHX 3KcnepTHi. JIMce. ... kaHa. IOPHA. Hayk.
Munck, 1980. C. 129. ‘
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JKcnepT Ha Bonpoc 06 UX OTNHYKMH OT HaCTOAWMX HEPEIKO HE OT-
BEYAET, 3aMEHSA ero BonpocoM o crnocobe HU3roTOBJIEHHs, 4TO, Ha-
ripuMep, croco® U3roTOBNEHHUS MEPBLIX TAKOH-TO, @ BTOPBIX — TaKoO#-
T0. HO cnenoBarens HepeakO MHTepECYET HMEHHO BONPOC TOXIAECTBA
WIH OTAUYHA, TIOCKONIBKY CNOCOO W3roTOBAEHHA HE HMEET 3HA4YEHHA
AJis NIPaBHJIBHOTO Pa3pelleHHUs 3TOro Aefla, MMEET 3HaUeHHE TOBKO
TOXKAECTBO MITH OT/IHYHE NOATHHHBIX U H3BATHIX ITHKETOK.

XoTa uensix asa #3 npexycMorpeHHpix YIIK PO uerounukos xo-
Ka3aTeNbCTB (3aKTHOMEHHE 3KCMEPTa M [TPOTOKON CIEACTBEHHOIO JKC-
NnepUMeHTa) COAEPIKAT BbIBOABI, BOIMPOC O HayYYHO-HCC/IEA0BATENbC~
KOM BBbIIETIEHHH B A0Ka3aTelbCTBaX MCXOIHBIX MAHHBIX H BbIBOAOB
paccMoTpeH Mano. bosblioe BHHMaHue yaenun 3tomy A.A. DiicMmaH.
EMy NpHMHAANEeXUT aBTOPCTBO TepMHHA «NOTCHUHANBHBINA dakTHUe-
cKkMH 0©asuc nokasarenbcTBay, NpaBla, — H YTOYHEHHUA, YTO MOJIHAfA
topuauueckas OecroNie3HOCTh 3ITOro TNOHATHA OYEBHAHA, Beab Oe3
SKCTIEPTHOrO MCTOJIKOBaHMA TPEOYIOLHE TAKOrO TONKOBAHHS NPU3Ha-
KH — He JIOKa3aTebCTRa .

«Tonbko B TOM Ccilyyae, KOTAa BbISB/IEHHbIE B XOA€ MCC/IEI0BAHHA
«MPOMEXKYTOHHBIE JaHHbIE» — OT/E/IbHbIE CBOHCTBA, MPU3HAKH U T. IN.
MOTYT ObITh HCIIOJB30BaHbl KaK JJ0Ka3aTenscTBa 6e3 HeoOXoauMocTH
MX Hay4yHOro (CreuManbHOro) HCTOJKOBAHHA M OUEHKH, OHH MOTYT
¢urypupoBaTh BHE BbIBOAA H HE3ABHCHMO OT Hero. Ho Takas curtya-
LIMS — HCKJTIOYEHHE, a He NpPaBuno»’. UIMEHHO O TAKOM 3HAYEHHH Bbl-
ABICHHBIX 1pu3HakoB roopuT 10.K. Opjos, oTcTauBas nokasatesb-
CTBEHHOE 3HAYEeHHE BEPOATHOrO IKCMEPTHOIO 3aKIOYEHHA. JTO TOY~
Ka 3peHHs MHOTUX aBTOPOB, MOAAEPMHBAIOLIMX BEIBOJ O AOKA3aTENb~
CTBEHHOM 3HAaYE€HHUH BEPOATHOIO IKCINEPTHOTO 3aKIKOUEHHS.

[ouartne «bpakruueckuit 6a3nc JOKA3aTENBCTBA» MHOTO€ 0OBACHS-
eT. Ecnu npusHaku TpebyloT cnequalbHOr0 NCTONKOBAHMS, TO BBIBOA
0 HHX JeaeTcs Ha UHOOPMALIMOHHOM YPOBHE, a CAMH OHH — He J0Ka-
3aTENILCTBO, 8 JIMILL ero «6a3uc». EcnH npusHaky TpeOyroT He cneuu-
anbHOTO MCTONKOBAaHMSA, 4 3JIEMEHTApHOrO COMOCTAB/IEHHS, TO CAMH
3TH NPU3HAKH COCTABJIAIOT COAEPIKAHHE ROKAIATENBCTB, 4 BHIBOA BPO-
ne Obl JOKEH NepeMellaTbcd Ha JJOTHYECKHH YpOBEHb TOKa3bIBAHHUA,

' Cm.: Jticman A.A. 3aknoyeHune IKcnepTa (CTPYKTYpa ¥ Hay4dHoe 0GocHoBaHuE),
M. Han-no «IOpuanueckan nuteparypa», 1967. C. 97,
2 Tam xce.
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OnHakKo 3TOT, IYCTh dJIEMEHTAPHbINA, BbIBOA BCe XK€ ABHO MHpOpMa-
LIMOHHOrO cBoficTRa. [ymaercs, 4To caMa HeOOXOQHMOCTH B MOMOLIH
cBeAYLIEro JIMLa He A0/MKHA OTAeNATh MHGOPMALMOHHOE J0Ka3biBa-
HHE OT JIOrHYeCcKoro.

HudopMauHoHHbI# ypoBeHb — paboTa B paMKax «4YacTHOH CHCTe-
MBI», BEHUAEMON NPOMEXYTOUHBIM (akToM'. JlorHyeckoe I0Ka3biBa-
HMe — paboTa ¢ MPOMEXYTOYHLIMH (PAKTaMH.

Jins oueBMIHBIX AcTanel, BhIABAAEMbIX Ha YPOBHE UHGOPMALIHOH-
HOTO JOKa3bIBAHHSA, LEIECO00Pa3HO YCTAHOBHUTL NPABHNA MPUIHAHUA
¢aKkTOB OUEBHUIHBIMH,

KoHeuHo, MOXXHO BBISIBJIeHHE OYEBHAHOCTEH OTHOCHUTH K JOCTOHH-
CTBaM JIOTHYECKOTO MBILIIEHHS YeJIOBEKA H IIPOCTO AaBaTh YCTAHOBKY
Ha 00K pocT KyNnbTYpsl B3aHMOOTHOMIEHHH Ans Bce Dosee 1erkoro
HAXOXKJEHUS B3aUMONOHMMAHKS B XOAE pacciaenoBanus u cyaebHoro
paccMOTpeHHa yronosHoro fena. Ho He cneayer 3aleiBarh, 4TO B
YroJOBHOM CYJIOIMpPOH3BOACTBE COCTA3aTENBHOCTE 00yC/OB/EHa He
COpEBHOBAHHEM CMOCOOHOCTEH JIOTHYECKH MBIC/IMTL, @ NPOTHBOIO-
JIOXKHOCTBIO MHTEpecoB. AHanns HopM AekcTByroulero YIIK noka3ser-
BA€T, YTO 3aKOHOAATE/1b CTPEMHTCS K IPEAENbHOR ONpPEAEEHHOCTH B
npouecce JOKa3biBaHHWA U JaKe BBEJ B TEKCT IPOLECCYaIBHOMO 3aKO-
Ha KPUMHHATHCTHUYECKUH TepMUH «anubuy. [loaromy npasusia o npu-
3HaHHH (PAKTOB OYEBHIHBIMH MPEACTABISIOTCS HEOOXOAHMBIMHU.

K Tomy e HHOrga BayKHO He MPOCTO YCTAHOBHTb (JaKT, HO HMEH-
HO NMOAYEPKHYTh €r0 OYEBHAHOCTh M JAXKE IPOAEMOHCTPHPOBATh 3Ty
OMEBMIHOCTh U1 0OBHHAEMOro. B TakoM cnyvae Ha JIOTH4YECKOM 3Ta-
ne NOoKa3biBaHUA CYOBEKT NOKa3bIBAHHA CMOXET ONEPUPOBATh Cpa3sy
TpeMs aprymeHtamu: ¢axt ycraHoOBIEH, 3TOT (akT OYEBHAEH, 3TOT
¢akT oueBHaCH A% OOBUHAEMOTO.

IIpauna o npusHaHHM ¢aKTOB OUEBHAHBIMH IienecoobpasHo
copmyaHpoBaTh B OJHOH HOpME C MpaBHJIaMH NpH3HAHHUA (PaKTOB
obwenssectHriMH B ¢T. 90 YIIK P®. Ilpuemnemoit BuauTcs cie-
ayw1as GopMyIHpoBKa.

«Cr. 90 OcHoBaHns 0cBOOOXKIEHHA OT 1OKa3bIBAHHA

OGcToaTenscTBa, NPU3HAHHBIE CYAOM OOIIEHIBECTHBIMM, HE HYX-
AAlOTCA B J0Ka3biBaHMH. Uns npu3HaHHS OOIEH3BECTHbIMH 00CTOS-

I
O 4aCTHBIX CHCTEMaX 10KA3aTENLCTB, YPOBHAX AOKa3bIBAHUA CM.: Xmbipos 4. 4.
Kocsenumie nokasarenscrsa. M.: Man-so «lOpuanueckas nureparypan, 1979,

44



TENbCTB, SBJAIOLUMXCA TAaKOBBIMH CPEAH CMELMATUCTOB, NOCTaTOYHO
TPUBJICUEHHA CIIPABOYHBIX CBEACHHUH O TOM, YTO 00 3THX 0OCTOATENb-
CTBax MMEHOTCA OOLICTNPHHATHIE HAy4YHbIE W MPAKTHYECKHE AaHHbBIE.
- CnipaBoyHbpie CBEEHHA MOFYT ObITb NpHBJIEYEHHI IyTEM JONpoca
. CMeLMaiMcTa, NUCHMEHHON cnpaBKM, OOpailleHHs Cyla H CTOPOH K
HAay4HbIM U CIIPABOYHBIM HCTOYHHKAM.

O6cToATENBCTBA, BBIBOA O CYLIECTBOBAHHH HIIH HECYLUECTBOBAHHH
KOTOPBIX C OYEBHAHOCTHIO CJIEAYET M3 MOMYHEHHbIX (AKTHHYECKHX
OAaHHBIX, TIPU3HAIOTCA OuYeBHAHBLIMH. OOCTOATENBLCTBA, NPHU3HAHHLIE
CYJOM OYEBHAHBIMH, HE HY>KIAIOTCS B JOKa3kIBAHHHY,

[TonoxeHue O NPEOZULHAX TOMECTHTD B 4. 3.

JaHHble, HA OCHOBE KOTOPbIX IENAETCH OYEBWAHBIN BbIBO, JOK-
Hb! ObITH TLIATENBHO 3aQUKCUPOBaHBI [0 BCEM NpaBHIaM cOOHpaHHA
J0Ka3aTeNbCTB.

Hns Toro, 4To6sl aneu1HpoBaThk K OUEBHAHOMY BBIBOAY, MPOKYpPO-
py (cnemoBarento, n03HaBaTeN0) HeoOXOAUMO UMETH 3aMKCHPOBAH-
Hble B COOTBETCTBMU C TPcOOBAHHUAMH OOKA3aTENILCTBEHHOrO Ipasa
JaHHbI€, HA CONOCTABAEHUH KOTOPBIX 3TOT BHIBOA OCHOBLIBAETCH.

1.4. UHbie o6cmosamenscmaa, ycmaHaenueaemsbie
nocpedcmeoM npueneveHuUs cneyuanbHbiX NO3HaHUU

DT0 MOTYyT ObITH CaMble pa3HOOOpasHbic ODCTOATENLCTBA. 3aKOH
HE HaJlaraeT KakKHX-TH00 OrpaHH4EHUH, TOMHMO YK€ PacCMOTPEHHBIX
HamMi. Ho yctoituuBas cneud(HyHOCTh HMCMONB30BAHUA OTHE/BHBIX
CPEACTB JOKa3bIBaHHs, OCHOBAHHBIX HA MPUMCHEHHH CHELMANBHbIX
MO3HAHKH, MPUBOAMT K CAECAYIOLIMM OCHOBHBIM PEKOMEHAALIHAM.

HaubGonee xapakrepHyto 4yepTy TaKHX CPEACTB JOKa3bIBAHHUA CO-
CTaBJIsieT OMAacHOCTb OJHOH NOCTATOYHO PACTpOCTPaHEHHOH B AOKa-
3pIBAHHH JIOTHYeCKoi ownOkn — noameHs! Te3uca. [Ipurmamas k co-
JAECTBHIO CBeIyllee JIMLO, CIEA0BaTENb (WIH A03HABaTENb, MPOKY-
pop, CyAbA) ONpenenseT paMKH €ro y4acTus, B oOLIKx yeprax npen-
cTaBnsier cebe, kakoro poaa GaxTbl J0DKHBI ObITH YyCTAHOBAEHDI ITY-
TEM NPHUMEHEHHA CeUHaTbHBIX N03HaHWH. B ciyvae ¢ skcriepTH3oh
3Ta ocobeHHOCTh Gonee BCEro BUIHA: NEPe/l IKCIEPTOM CTaBATCA On-
pefieNieHHbIe BONPOCHI, COCTABJIAIOWME €70 3a/1aHHE.
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[MogMeHa Te3uca BO3MOXHA CO CTOPOHBI JIHL, BEAYLUHX IPOLIECC,
TaK KaK NpennonaraeMbiii OTBET WHOTAA ANs HUX ObIBaeT NCHXONOrU-
yeckH paBHO3HaueH MosydeHHoMy. OTcioja HepelKue OmHOKH, CBS-
3aHHBIE C TPOTHBOPEHHMBLIM MOHMUMAHHEM 3aKIOYEHHH 3KCHEPTOB.
Hanpumep, He Tak KaBHO Ha cTpaHMuax bromnerens Bepxosroro Cy-
aa P 6b1n0 onucaHo moapsa HECKONBKO Cly4aeB IMyTaHHLb! B KBa-
auduKaury aeicTBui no cocraBy «rpabexx» unM «pa3boii», Bbl3BaH-
HOH HETOYHBIM NMOHHMAHUEM 3aKIIOYEHHH 3KCIEPTOB O XapaKTepe H
CTENeHH TSHKECTH Bpea, MPHYHHEHHOTO 3M0POBBIO OTEPNEBLIEro.

Tak, B OZHOM Cliydae CO CCBUIKOM Ha 3KCMEPTHOE 3aKIOYeHME
KBaNU(ULMPOBaHbl KaK pa3zboit AeHCTBHSA, NMPUYMHMBLIKE, COITACHO
3aKJTFOUEHHIO, KPOBOTIOATEKH W CCaZIMHbI, KOTOPbIE HE BBI3BAIH AaXke
KpaTKOBPEMEHHOrO paccTpoiicTsa 3a0poBbi. Ho mo aroit ctatee VK
JEHCTBHA MOryT OBITh KBaNM(ULHPOBAHBI, KOTJa HanajeHUe COexH-
HEHO C HacW/TUEM, OTIaCHBIM J1S )KM3HH H 340POBbS, WU YIPO30ii ero
npuMeHeHrs. JlokazaTenscTs yrpo3sl NPUMEHEHUS HACUIKA, OMAacHo-
rO U JKM3HH M 3[I0POBbS, 1O JAHHOMY JIENTy HE HMENIOCh .

B npyrom cnyuae, cOrlacHO 3aKIHOYEHHIO0 CYAeOHO-MEIULIHHCKOTO
JKCNEepTa, OT yJapa IpH NaJeHHH Ha NECTHHLE BCAEACTBHE TOrO, UTO
C3aJM €ro KT0-TO TOJIKHYN, noTepresleMy ObUIH MPHYMHEHDI NOBpe-
XKAECHHS, He MMOBNIEKIIHE KPATKOBPEMEHHOIO pacCTpOHCTBA 3A0POBBS.
Cyn e caenan BbIBOJ, YTO, YJIJaPHB MOTEPIEBILETO IOJIOBOH O JIECT-
HHLYY, OOBHHAECMbBIH CO3an peatbHYIO OMacHOCTh AJIA €ro JKH3HH W
310poBbs. [10 NMokazaHMsM NOTEPNEBIIErO, €r0, MOAHWMABLIErOCs MO
NECTHHLIE, €331 KTO-TO TOJKHY/, BCIACACTBUE Yero oH ynail. O Tom,
YTO NOTepneBuiero OUNM ronoBod O JIECTHHLY, B MaTepHanax jena
HMYEro He cKa3aHo'. Bblin ofmyGAHKOBAHbI U HHBIE TIONOOHBIE NPUME-
pbl HEBEPHOM KBaNMHKaLMK JCHCTBHI M0 cOCTaBy «pa3boi», a He
«rpabeson”’.

Taxue nprMeps! BCTpeyaroTes ¥ B KpacHoaapekolt npakrurke. Tak,
B 2000 rogy CoBetrckum paiioHHbIM cynom r. KpacHonapa no xona-
TAaHCTBY rOCYAapCTBEHHOro 0GBHHUTENA 1es10 OblIO BO3BPALLEHO B
NpokypaTtypy (a1 u3MeHeHHs OOBUHEHHUA) B CBA3HU C TEM, 4TO Jeii-

' Cm.: Bronnerens Bepxosuoro Cyaa P® 1995. Ne 8. C. 10.
? Cm.: Bronnerens BepxosHoro Cyna P® 1996. Ne 4. C. 6-7.
* Cm.: Bronnetens Bepxosroro Cyaa PO 1996 Ne 2. C. 9; Bioaneteny Bepxosho-

ro Cyna P® 1997 Ne 5. C. 17.
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CTBUSt OOBMHAEMBIX OWHOOYHO KBANIHPHLUMPOBAHBI MO M. «a» Y. 2
cT. 162 YK PO, 1o ecth kak pa3boi. OaHako no 371oil cTaTbe KBaIU-
UUMPYIOTCS ACHCTBHSA, BbIpa3UBLIHECS B HallaAE€HHH B LIEJIAX XHlLE-
HUS YY)KOFO HMYINECTBA, COBEPIICHHOM C NPHUMEHEHHEM HacCHIIHA,
OMacHOTO IS XH3HW WM 370pOBbs, AHOO C Yrpo3ol NpHMeHEHHd
Takoro Hacwiua. Kak cnegyer w3 3awmoueHus cyneOHO-MeXHLMHC-
KOTO 3KCMepTa Mo 3TOMY JIeNny, «IOTEpPneBIUMM NPHYRHEHD! TENECHbIE
FIOBPEKACHHUA B BUIE YIIHONEHHBIX paH B 001acTH rojioBbl, CCaJMH B
obnacTd rosoBbl M TYIOBMILA, COTPACEHHE FOJIOBHOIO MO3ra, KOTO-
pbie BO3HMIUIH OT JEHCTBUSA TYMbIX NPEIMETOB, AaBHOCTbIO COOTBET-
cTBYIOT cpoky 2 mions 2000 ropa, BleKyT KpPaTkOBpEMEHHOe pac-
CTPOMCTBO 3/10POBbA Ha CPOK 0 21 AHA U NO 3TOMY NPH3HAKY KBAJIH-
GHUUMPYIOTCH KaK erkuii Bpe 310POBbIO»

Bnuska k aToMy u owmnbka, 3aK104a0asca B U3HAYAIbHOM Nol-
MEHE Te3UCa, KOrja cleaoBare/b Cpa3y HEBEPHO (C TOYKM 3pEHHS
npeaMeTa JOKa3biBaHHA) CTaBUT BOMNPOC, @ 3TO BiEUET 3a cOOOH U He-
OTHOCHMBIH K Jeny oTeeT 3kcnepra. Hampuwmep, nepen skcneprom
NOCTaB/IEH BOMPOC W MOJYUYEH HA HErO OTBET — O HAIHYMH JIHOO OT-
CYTCTBHU UCTOPUYECKOH H XyHOXECTBEHHON LIEHHOCTH MPEACTaB/IEH-
HbIX Ha JKCMEPTH3Y [PEAMETOB (3TH NMPEeAMETbl — UKOHB! — OBIAM M10-
xuieHsl). Ho yronoBHbIR 3aKoH npelycMaTpUBaeT OTBETCTBEHHOCTD
32 XHUICHHE [PEAMETOB, HMEIOIHX OCO0YI0 HCTOPHYECKYIO HIIH
KyJbTYPHYIO LEHHOCTB. 3alUIIOUEeHHE XK€ 3KCMEPTa O HATHYHMU KCTO-
pUUECKOi M KyNbTYpHO#H LeHHOCTH 6e3 cioBa «ocobas» ue obnagaer
CBOHCTBOM OTHOCHMOCTH J0KA3aTE/bCTR .

[ToaMeHa Te3uca MOXET UCXOAMTB W OT 3KCIepTa. 3TO CBA3AHO C
MIOHATHEM «IKCIIEPTHAS HHULIHATHBAY.

Korna roeopsar o6 3kcnepTHOM MHULMATHBE, TO MOPOH HMMEIOT B
BH/IY AOCTATOUHO LIHPOKOE MOHATHE, HEKHH MOYMH, BHyTpEHHee Mo-
6yxnenue akcnepra k npexacroduieit pabore. Tak, orcranBas cospe-
MEHHYIO TOYKY 3pEHHS Ha OTKa3 /Mua OT NPOHU3BOJCTBA IKCMEPTHU3bI,
KPHTHKYS CYyLIECTBOBABLIYIO paHee HOpPMY 00 yrojorHOW OTBETCT-
BEHHOCTH 3a Takoi otka3, 10.K. Opnoe nucan: «OpraHbl, HazHa4yarKo-
LHe 3KCTIEPTH3Y, 3aHHTEPECOBaHbI B HHHLIMATHBE IKCIIEPTa, BEAb EMY

' Apxus Cosetckoro paitosnoro cyaa r. Kpacioaapa, 2000 roa. Yronosxoe Aeno
Ne 1-1447/ 2000.
? Bionnetens BepxosHoro Cyna PO, 1996. Ne 6. C. 8.
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PeACTOMT TBOpUeckHii npontecc»’. Ho yalue BCero TEPMMHOM «IKc-
neprHasl HHHUMATUBa» 0603HavaeTcs npaswio 4. 2 cr. 204 VIIK PO
(aHanoruuHoe npaBuno ObUIO KM paHee): eclIH MpU MPOU3BOACTBE CY-
neOHOM IKCnEepTH3Bl 3IKCMEPT YCTAHOBHT OOCTOATENBbCTBA, KOTOpPbIE
MMEIOT 3HAYEHHE NS YroNOBHOrO A€fa, HO 10 NOBOAY KOTOPBIX €MY
He ObLIM NOCTABICHDLI BONPOCH], TO OH BIIPABE YKA3aTh HA HHUX B CBOEM
3aKJTHQUEHHH,

ITounmaeTca 310 Tak, 4ro 3KCnepT Moxer chopMynHpoBaTb J0-
NIOJIHUTENIbHBIE BOMPOCHl W OTBETHTh HAa HUX. YUHTBIBAag MpaBO 3KC-
nepra OTKa3aTbCid OT OTBETa HA OTHE/bHbLIE BONPOCHI, MOXKHO MOYy-
UHUTh BAPHAHT, B KOTOPOM 3KCIIEPT, NPUHAB IIOCTAHOBIEHHE O Ha3Ha-
YCHHH 3KCNEPTH3bI, OTBEPraeT BCe NOCTABIEHHBIE BOMPOCHI U OTBEYa-
€T Ha cBOH. [JOHATHO, YTO TYyT BO3HHKAET HEMAJIO TPYAHOCTEH.

CnoxHOCTb B OnpejieleHHH 0Ka3aTenbCTBEHHOM CHIBI 3aKiove-
HUA 3kcnepra o0yc/ioBlieHa TeM, YTO BbIABHIAacMbIH Ul MOXTBED-
XKICHHSA WM OTIPOBEPXKEHHA ITyTEM MPOH3BOACTBA CyAeOHOI dKCHep-
TH3bI (PAKT OMpeAesaeTCA ellle B MOMEHT peLleHHs BOIpoca O Ha3Ha-
YEHHUHU IKCIMEepTH3bl, OKOHUYATENbHBIN K€ BBIBOJ JAENAETCA MOCHE IO~
Ny4eHHA 3aKJIIOYEHHS, COCTAaBJIEHHOIO MO pe3y/abTaTaM UCC/IeA0BaHUS
B COOTBETCTBHH C 3ajJaHueM, cGOPMYTHPOBAHHLIM OPraHoM, Ha3Ha-
YHBLUKM JKCIIEPTH3Y,

Tem He mMeHee, B NMpaKTHKE BBISBIAIOTCA YCTOHYMUBBIE MPYIIbL BO-
NpoCoB, MOABEPracMblx 3KcmepramMu uimeHenusaM. Muoraa o6 srom
Ra’Ke UMEETCS HErnacHas JOTOBOPEHHOCTD IKCMEPTHBIX H C/IEACTBEH-
HbIX OpraHos. Tak, ecli HeT BO3MOXKHOCTH MAEHTHQHLHPOBATE 00b-
EKTHI, 3KCNEpT aaeT oTBeT 0b WX OAMHAKOBOH IpYNMoBOH npHHan-
NEKHOCTH.

Ha 370t cuer cnpasennueo muenne T.A. Cenosoit. «Henp3a npu-
3HaThL MpasunbHOH nepedopMyTHPOBKY BONPOCOB CJI€J0BATENS, Be-
AYIYIO K CY)X€HHIO oObeMa ero 3afaHusi. JTO HENpaBHJIbHO OpHEH-
THpPYeT YYaCTHHKOB YT'OJIOBHOIO [poLecca Npy PaCCMOTPEHUH [eia B
CYAE, TaK KaK M3 TaKHX 3aKTIOYEHHUH HE/b3A NOHATH, HCCIEAOBAIACh
7 JKCIIEPTAMH BO3MOXXHOCTb YCTAHOBJIEHHS KOHKPETHBIX O0OBEKTOB
WM Y3KHMX TPymI, K TEM CaMbIM 3aTPYJHAETCH OUEHKA TMOJHOTHI NPo-
BEAEHHOT'O UCCNIEI0BAHUA MO AAHHOH 3KCHEPTHU3E, UTO MOIKET ABUTHCS

' Opaos fO. Cnophbie Bonpochl CyacOrof axeneprussl // Pocculickas wocrums,
1995. Ne 1.
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MOBOJIOM Ul HA3HAYEHHMS MOBTOPHOM 3KCMNEPTHU3BI... ¢ Hallled TOYKH
3peHus, 0643arenbHO caenyeT YKa3blBath, [I04EMY HE YAaloCh OTBe-
THTb Ha T€ UJIH HUHbIE KOHKPETHO cOpMYIIHPOBaHHbIE Cllef0BaTENEM
BOTIPOCHI»

JTa peKOMeHIauus yHuBepcanbHa. OHa NOAXOAMT U K TEM clyya-
M, B KOTOPBIX JKCIIEPTH3a HA3HAYAeTCsA C LEJNBIO 3aKpENUTH BHIBOA
CENOBATENA B CUY OTCYTCTBMA MPaBUi NpH3HaHug (aKTOB OYeBwN-
HbIMH JHOO npaBun GOpMyIMPOBaHHA CIEROBATEeNEM BbIBOLOB [0
pe3y/bTaTaM OCMOTpa. JKCNEPT B TaKHUX CIIyuasX 3aMeHsSIET BOMpOC,
HallpUMEpP, O TOXKACCTBE WM Pa3/IM4YHH NPEAMETOB, pa3jiHiHe KOTO-
pbIX OYE€BHJHO, Ha BONPOC O criocobe U3roTOBNEHHS (HapUMep, 3TH-
KETOK, CNEHMANBHBIX MapoK U T. M.). Ho ang noxa3biBaHHA B Takux
Cltyyasx Ba>KEH OTBET O pa3fM4YMM NpPEeIMeToB, d He O crocobe ux us-
rotornexus. LlenecoobpazHo, yTobbl skcnepT 0OBACHANI, YTO 3aMEHs-
€T BOMpPOC Ha APYroil B CWIY OYEBHIHOCTH OTBETA HA BOMNPOC B W3-
6paHHOM ciepoBarenem BapuaHte. Ilo kpadHeH Mepe, B ofHOM u3
MCTOYHHKOB J10KA3aTe/IbCTB, PHYEM B TaKOM, KOTOPBIH TpeAnoara-
€T BbIBO/bI, OLEHKH, CIIPaBKH, KOHCTaTauuH, Oyzer oTMeuyeHa ove-
BUAHOCTb (paKkTa, YCTAHOBJIEHHE KOTODPOro MMEET 3HaueHHe s npa-
BHJILHOTO paspeuieHns Aena. Ho nyumum papuaHToM 6s110 Obl BCE XKe
3aKpEiCHKE B 3aKOHe NPaBul NPU3HaAHUA PaKTOB OHEBHAHBIMH.

Ho pake no npuuKHE OTCYTCTBHA B 3aKOHE TaKUX MNMPaBHJI T0aMe-
Ha JI0Ka3aTe/IkCTBEHHOro Te3Mca Ha KaKOM-TO 3KCIIEPTHOM 3Talle He-
aomycTuMa. OTKa3biBaeTCs JId SKCMEPT OTBEYATh HA BOMPOC 110 IPH-
yuHe OOIHEAOCTYNIHOCTH OTBETA Ha HEro WM B CHJTY €0 NpPHHALIexK-
HOCTH K KOMMETEHUUH cllefoBartens (poKypopa, Cyaa), OH He BIpase
UICHOPUPOBATE 3TOT BOMPOC U OTBEHATh B COOCTBEHHOM TIOHHMaHHH, a
JO/KEH OTBETHTD, NOYEMY H3IMEHWIT BOIIPOC.

Hanpumep, cpenu akcnieproB BbipaboTa/laCk TOUKAE 3PEHHUS, YTO B
pamMKax KOMIIETEHLIMH JKCIepT ASHCTBYET JIMIIbL TOrAa, KOTAa OTBeYa-
et Ha Bonpoc B popme: «KakoBbl J0/DKHbI OBITh AEHCTBUSA, YTOOH OHH
COOTBETCTBOBAIM CHEUHMANILHBEIM NPpaBuiaM?» JTO OXBaThIBAETCA aK-
TyanbHOH NpobaeMOH, N0 KOTOPO#i HE HAHAEHO OKOHYATENLHOrO pe-
LIEHHS HHW CPeH YYEHBIX, HY Cpead npakTHKoB. OIHH CYHTAIOT Ipa-
BWJIbHBIM CTaBHTh NEPER 3KCMEPTOM BOMPOC B YKa3aHHOW dopmysu-

' Cedosa T.A. Ipo6nembl METOONOIHH M IPAKTHKH HETPAIMLIMOHHON KpHMHHA-
auctrueckoft naentndukaunu. J1., 1986. C. 74-75.
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poske, BTOpsie B dopme: «Hapywensl nu npasuna ... 7» Tpetsu —
«COOTBETCTBYIOT JIM AcHCTBHA ... NpaBHnam ...7» Ecau opraH, Ha-
3HAYMBIUHA DKCMEPTH3Y, M IKCNEPT CTOAT Ha pas’HBIX MO3HLMAX IO
3TOMY BOMPOCY, TO 3KCIEPT, H3MEHAA BOIMPOC, JO/MKEH Tak M MOsC-
HHUTB, a HE [MPOCTO MPOITYCTUTH BOMPOC CIEI0BATEN MHMO BHHMAaHHA.
HayueHue NpaKTHKH MOKa3bIBAET, YTO UMEHHO HEXENaHHe JKCIepTa
OTBEUaTh Ha BONPOC B TOX (opMe, B KOTOPOH OH MOCTABIEH, HTHOPU-
pOBaHME BOMpOCa C/AEAOBAaTENd, Halle BCETO IMPHBOAMT K JONPOCY B
Ka4yeCTBE 3KCIEPTa ApPYroro CBeLyLUEro JHUa, BhIHYXKICHHOrO pasb-
ACHATL YHykoe 3awitoueHHe. O TOM, 3aKOHHO JIH Takoe IeHCTBHE,
CK@KEM B JajibHeHuleM B CBA3H C TaKHUM CPEACTBOM [0Ka3bIBaHHA,
KaK MoKa3aH!s 3KCrepTa.

Takum oOpazom, noameHa Te3uca MOXET NPOUCXOAWTL OT OUIH-
fouHbIX (C MpoueccyaTbHOM CTOPOHBI) AEHCTBHH Kak JIKIla, BEAYLUIETO
FIpOLIECC, TaK M IKCNepTa. JTa JIoruyeckas oudka BOIMOXKHA HE TOJb-
KO B OTHOLUCHHH 3aKJIFOYEHHUA 3KCIEPTa, HO H MNMPH MOMyYeHHH H HC-
fIOIL30BAHMK CAIPABOK CBENYIUMX JIML,, ¥ B paboTe CO CHEHATHCTOM,
MHEHHE KOTOPOro OTPaXaeTcs B MPOTOKOJIE CIEACTBEHHOrO AeHCTBHS.

Jns xapakTepHUcTHKH 0OCTOATENbCTB, YCTAHABIIHBAEMbIX NMOCPEN-
CTBOM MpPHBIIEYEHHSA CNEUHATIbHBIX NTO3HAHHHA, BKHO, K [TPAMBIM WIH
KOCBEHHBIM Yallleé BCEro OTHOCATCA [IOJyYEHHBIE JOKA3aTelbCTBA, a
3HAYUT — ABAAIOTCH YKa3aHHbIE OOCTOATENBCTBA B NPEAMETE AOKA3bI-
BaHHS UCKOMBIMH HITH NPOMEKYTOUHBIMH?

MoxkeT nu 3aKitoueHre IKCnepra ObITh MPAMBIM J10Ka3aTENbCTBOM
HITH TONIbKO KOCBEHHBIM? BeccrnopHo TO, YTO 3KCNEPTHOE 3aKIIO4EHHE
ABNIAETCA, KaK MpaBWJIO, KOCBEHHbIM J0Ka3aTejbCcTBOM. Moxer s
OHO BooOLle OBITH NPAMBIM AOKA3aTENBECTBOM? JTOT BONPOC COCTAB-
RACT NpeAMET Hay4HbBIX AUCKYCCHHA.

B xommentapuu H.JL I'Ie'rpyxlfmal 3aK/IIO4YEHHE JKCMEepTa MOXET
ObITh NPAMBIM A0KA3aTENBCTBOM TOJABKO TOrJa, KOTAAZ OHO OTpHLAET
rMaBHbIA (AKT yKazaHHMEM Ha OTCYTCTBHE OJHOTO MM HECKOJIBKHX
€ro 3/1EMEHTOB.

O6 arom e rosoput B.A. Ilpury3oBa, cornaiuasch ¢ TeM, YTO 3a-
KJIIOMEHUWE 3KCIEPTa ABNAETCA, KaK MPaBUIO, KOCBEHHBIM A0Ka3aTelNb-
CTBOM, H, 3aMeyasi, OJHAKO, 4TO B pAlc CIy4acB OHO MOXET ObITb H

|
Cwm.: Ilempyxun H.JI. Dkcneprusa Kak CPEACTBO HOKa3bIBAHHSA B COBETCKOM Yro-
NOBHOM nipouecce. M., 1964, C, 53.
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[IPAMBIM 0Ka3aTENLCTBOM, B NOATREOKIEHHUE YEro NMPHBOJANT NpPHMEPBI.
B uucie TakHX NpHMEPOB 3aKTOYEHHE rpadHUECKOH IKCIIEPTH3bI, YCTa-
HOBMBLUEE (AKT BBINONHEHUS TIOAIENBHOM NOTHCH AAHHBIM JTULIOM .

JlyMaeTcs, B NIPUBEAECHHbBIX BLICKA3bIBAHUAX YUEHBIX pedb HOET He
O MpAMOM AOKa3aTeNsCTBE KAk TAKOBOM, a, CKOpee, — O peluaiolleM
3HAYEHUH 3TOTO JOKA3aTeNbCTBA, KOTOPOE MOXKET ObITh MPHOOPETEHO
M KOCBEHHBIM IOKA3aTEJbCTBOM B Clydae «BbLIOHBAHHSAY» HM OLHOI'O M3
3BeHBEB JIOTHYECKOH LENnH WK B Ciy4ae, Koria OHO MPEROCTABIAET
nocaeHee, HerOCTalOUee 3BEHO.

JI1s npuMepoB NepBOH KaTeropuy NOAXOAUT ciyyai ¢ anubu, npu
YCTAHOBJIEHHH KOTOPOrO, KaK M3BECTHO, KOCBEHHOE N0Ka3aTenbCTBO
OTpHUaHUEM TPOMEXYTOUHOTO (akTa HCKIIOUYAET BLIBOJ O COBEpLUE-
HUH ONPEACIICHHBIM JIMLIOM MPECTYNHBIX ACHCTBUM.

JU1s XapakTepUCTUKH BTOPOH KaTE€ropuu ciy4aeB npoJOSIHKHM
aHanu3 npumepa, npuseaeHsoro B.A. [Nputy3osoii. KoHeuHno, cam
AOKYMEHT ¢ TNOANENAbHOM noanmuchro, 00afas yCTaHOBIEHHBIMH
IKCMEePTHU30N CBOMCTBAMM, a TakkKe CBOHCTBAMH, YCTAHOBIIEHHBIMH
pH €ro oOHapyXeHUH, W TEMH, KOTOPHIE MOXXHO OOHApYXHUTb [IPH
€ro OCMOTpE, HENOCPEACTBEHHO (MPAMO) YKa3blBACT HA HCKOMBIH
dakT, a 3aKI0UYEeHHe IKCNEPTa, YCTAHOBHBLIEE YacTh NMPHU3HAKOB A0-
KYMEHTa, ~ OMOCPeOBaHHO (KOCBEHHO).

Jlymaetcs, 3aKk/iO4EHHE FKCNEPTa HE MOXKET ObITh NPAMBIM JI0Ka-
3aTENLCTBOM. DKCIIEPT MPOBOAUT HCCIER0BaHHE OOLEKTOB, BLIAB/IECH-
HBIX MPH PAcC/ICROBAHHH M PACCMOTPEHHH YroJIOBHOIO Aena, J0Kasa-
TENBCTBOM e ABJIAETCA BECh KOMILIEKC NPHU3HAKOB 0OBEKTA: H BHISB-
NeHHble NpH OOHApYXEHHH 3TOTO OODBEKTA, M MPH ero OCMOTPE, H B
xojie KcnepTH3bl. T103TOMY 3aKIIOUEHHE IKCHEPTa ABIAETCA KOCBEH-
HBIM JOKA3aTENbCTBOM, JTO IOJOKEHHE B OTHOLUEHHH BELLECTBEH-
HBIX J0K43aTeNbCTB noguepkHys A.A. Olicman. OH Ha3Ball NMPOTOKON
OCMOTpa, B KOTOpPOM coobIIaeTcs O TOH 06CcTaHOBKE, B KOTOPOH OblN
o0HapyXeH npeAMeT, CaMO BELECTBEHHOE [10KA3aTE/IbCTBO U 3aKIIO-
YEHHE IKCIEPTA O pe3yibTaTaX €ro HCCNelOBaHHA «CBOEro poJa

TpOﬁHBIM KOMIUICKCHBIM noxasa'renbc*raom»z.

: lpumyzoea B.A. 3akN104€HNE IKCIIEPTA KAK JOKAIATENLCTBO B YIOJOBHOM NpO-
uecce. M.: Fociopusaar, 1959. C. 26.

2 Cwm.: Diicman A.A. 3akmodeHne axenepta (CTpyxTypa 1 HaywHoe 050cHoBanke),
M.: U3a-s0 «IOpuaudeckas nureparypar, 1967. C. 134,
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Ewe oaHo BaxHoe JesieHHe 0OCTOATENLCTB, MOMIEKAWMX YCTa-
HOBJIEHHIO TIO YrOJIOBHOMY Jeiy, ONpEAenseTcs KiacCupHKauueH
BCeX OOKa3aTeNbcTB MO UX (YHKLUMOHATBHOMY 3HAUEHHIO Ha JBe
TPYNIIbl MPEeAMETHbIE A0Ka3aTeNbcTBA M BCIIOMOTraTeNibHbIE JOKa3a-
TenbeTBa. [IpeameTHbie nokazatenscTBa — BCE JOKA3aTENbCTBA, HEMNO-
CPeACTBEHHO YCTaHaBNMBAIOLIME OOCTOATENBCTBA NpeaMeTa A0Ka3bl-
BaHHUA W/IH NPOMEXYTOYHbIE (aKThkl, HA OCHOBE KOTOPBIX JA€nalOTCH
BbIBOJbl O HAJIMYHH HIIM OTCYTCTBHH OOCTOATENBCTB MpeAMETa A0Ka-
3piBaHHA. Kaxaoe U3 TakuxX A0Ka3aTeNbCTB HMEET CaMOCTOATENIBHOE
3HaueHHe. B omiMuMe oT 3TOroO, BCMOMOTraTeNbHbIE AOKA3aTEIbCTRA
CaMOCTOATENIbLHOIO 3HaYEHHA HE MMEIOT: OHH CBA3aHBb! C MPEAMETOM
AOKAa3bIBAHHA HE 4epe3 NPOMEKYTOUHbIe (aKThl, a Yepe3 NpeMETHbIE
JIOKa3aTe/LCTBA .

Ilp4 nomowM npuMeHeHHs CHEUMAIbHBIX NMO3HaAHMH yCTaHaBIIM-
BaloTcs daxThl kak nepBoi, Tak U BTOpoi kateropuit. OcobeHHOCTD
YCTaHOBJIEHHS (DaKTOB BTOpOH KATErOPHH MOXET 3aK10YaThCs B TOM,
YTO AJI 3TOrO NMPU3LIBAETCA CHELHAIBHO IPHUBJICUYEHHOE K COAEHCT-
BHIO MPOLIECCY CBOUMH CMEUHANBHBIMU MO3HAHMAMYU CBEAYILEE IULO,
HO Ha 3TOT pa3 CreLHaIbHEBIE TIO3HaHHA HEBOCTPEOOBaHBI.

Hanpumep, skcnepr Bbi3bIBAaeTCA B KayeCTBE CBUAETENA, UTOOBI
MOACHUTH, HE OH JIX 3aUYePKHY/ B CBOEM 3AKITIOUYEHUU PSL CIIOB.

B npakTuke NOBOJBHO 4YacTO BCTPEYAIOTCHA M MOKA3aHHA BCIIOMO-
raTeJIbHOro cBoicTBa. Peub HAET O BCMOMOraTeNIbHBIX KOHTPOJIbHBIX
NOKA3aTeNBCTBAX , MO3BONMIOLIMX CAENATh BLIBOX O JOMYCTHMOCTH
npeameTHbIX gokasatenscts. YIIK PO He aenaer pasnnuva mexay
NPeAMETHLIMH H BCTIOMOraTesIbHBIMH 0KA3aTEeNbCTBAMH, H TC U IPY-
THE MMCEIOT aHATIOTUYHYIO GopMY.

ConepxaHue CBHIETENBCKUX MOKA3aHUH MOCYT COCTaBIIATE M ONU-
CaHHE OYEBHMIAUEM JAOPOXKHO-TPAHCIIOPTHOrO IMpPOMCIIECTBHS TpaHC-
MOPTHOTO CPENCTBA, U ONHMCAHUE BPAuOM, KaK B €r0 NPHUCYTCTBHH Y
GoneHOrO cyuusics npuctyn GonesHu, u coobLeHHe NOHATHIM AeTa-
JIEH OCMOTpa, B KOTOPOM OHM Y4YacTBOBaJIH, H MOACHEHHE 3KCMepTa,
YTO HarpaB/ICHHbIX HAa 3KCMEPTH3Y OOBHHAEMBIX CleaoBarens 3abpan
M3 HAapKOJIOFMUYECKOro AucnaHcepa fe3 BeAOMa 3aseqyrowero neyed-

1
CM.: Xmoipog A.A. Kocsennsie aokasarensctBa. M.: Usn-Bo «IOpuauyeckas
nmgparypa», 1979. C. 62.
O scnomoratenbHbLIX KOHTPONBHLIX A0KAIATENLCTBAX CM.. Tam ince.
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HbIM YUPEXAEHHEM, OHH B TOT MOMEHT HAXOAW/IHCh B COCTOSIHHH,
MpENATCTBOBABILEM UM AAaBaThb MPaBHIILHBIE MOKA3aHHS,

C ToykH 3peHHs knaccHPUKaHK J0Ka3aTeNbCTB Ha NpeAMEeTHbIC U
BCIIOMOraTe/ibHbIE, a TaKXKe — Ha OCHOBaHHBIE M HE OCHOBAHHbIE Ha
NMPUMEHEHWH CNEUHANIBHBIX FIO3HAHHI, BCE MEPEYUCIIEHHbIE NTPUMEPBI
pasnuuHbl. IlocnenosarenbHO Ha3BaHBI: MpeIMETHBIE MOKAa3aHUA CBHU-
nerefeidl, He OCHOBAHHbIE HAa MCNONb30BAHMHM CELMAJILHBIX MO3HA-
HH#; NpeJIMETHBIEC NTOKa3aHHUA CBEAYLIMX CBHAETENEH; BCIIOMOraTenb-
Hbl€ MOKa3aHWs CBHAETENEH, He OCHOBAHHBIE Ha CNEUHANTbHBIX MO3HA-
HHSX; BCMOMOraTe/IbHBIE NOKa3aHUA CBEAYIUMX CBHIETEICH.

Hapywenus npasun crareu 70 YIIK P® 06 otBOAE 3KCNEpTa, ec-
JIX OH ABJMIRETCH CBHIETENEM, 3[1eCh HE NPOMCXOIHT, TaK KaK 3TH Tpe-
O0OBaHMA HE pacTIpPOCTPAHAKOTCA Ha CAy4Yau, KOraa CBMAETEILCKHE No-
Ka3aHUA CJYXar BCIIOMOraTe/bHBIMH J0Ka3aTeNnbCTBAMH. DTO KOC-
BEHHO MOATBEPKAAETCS U TEM, HTO 3aKOH 0co00 OroBapHBaeT 4acT-
HbIf C/lyMad UMEHHO TPEIMETHOrO CBHIAETENBCTBA C LIEJABIO Mpeny-
NpeXAeHUs CTy4yaeB COBMeLIeHHs QYHKIHMH CBHOCTENA H 3KCIEpTa B
onHoM nuue. B coorsercTBuM ¢ vacTelo 3 ctathd 18 denepanbHOro
3akoHa P® «O rocypapcreeHHO#N cynAeOHO-IKCMEPTHOH AeATenabHOC-
TH», B TIPOU3BOIACTBE CYACOHOH 3KCIEPTH3bI B OTHOLIEHHM KHBOIO
JIMLA HE MOXET y4acTBOBATb Bpa4, OKa3bIBaBLIMH [0 €€ Ha3HavYeHUA
MeIHLIMHCKYIO NOMOLLB 3TOMY JIMLLY.

BcriomoratensHbeIM 10Ka3aTeNbCTBOM, OCHOBAHHBIM Ha TPHMEHE-
HMH CIIELHaTbHBIX [IO3HAHKWH, MOKET ObITh HE TOJBKO MOKa3aHUE CBe-
AyLIero CBMAETENA, HO H NPOTOKOJ CAEACTBEHHOrO AEHCTBHA, B KOTO-
pOM Y4acTBOBAJ CHELMAIMCT, HAlpUMeEp MPOTOKO/ CAEACTBEHHOrO
IKCMEPUMEHTA, KOTOPbIM YCTaHOBJIEHA BO3MOXXHOCTB C/IbIILATh, BH-
JIETH B ONpeJeNeHHbIX YCIOBUAX, a TAlOKe — 3aK/II0YeHHE CyaeOHOro
IKCMEPTA.

@dakTbl BCIOMOraTe/bHON IPYNIbl, YCTAHOBJIEHHE KOTOPBIX Heol-
XOAUMO A8 TIOATBEPAKACHHA MPEAMETHBIX [OKA3aTeIbCTB, Npeay-
CMOTpPEHB! TAKE B YHC/IE TEX OOCTOATEALCTB, JUIS YCTAHOBICHHA KO-
TOPBIX cyaeOHas IKCIEPTH3a 00a3aTeNnbHA. Tak, Ha3HAYCHUE H NPOM3-
BOJCTBO CyaeOHON akcnepTH3nl obs3aTenbHo, ecnu Heobxoarmo yc-
TAHOBUTH TNCUXHYECKOE WIH QH3HYECKOE COCTOSHME MOTEpIIeBLIETO,
KOrJa BO3HHKAeT COMHEHHE B €r0 CMOCOOHOCTH MPaBHIAbHO BOCIPH-
HUMaTh 00CTOATENLCTBA, UMEIOLLIHE 3HAYEHWE U1 [Iena, U JaBaTh Mo-
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kazaHud (1. 3 ct. 196 VIIK P®). 3akmouenne sxcnepra ABIAETCA pe-
3yJAbTATOM 3KCHEPTHOrO HCCJIEAOBAHHA BHIABJICHHBIX B XOAE NPOH3-
BOACTBA MO YronoBHoMy aeny ofwexrtoB. H3 sroro cnemyer u oco-
GEHHOCTB €ro OLIEHKH.



MABA 2.
CPEACTBA BOKA3bIBARNUA,
OCHOBAHHBIE HA NPUMEHEHUNA
CNEUMANBbHbLIX MO3HAHUN

2.1. IkcnepmHoe 3aKmoveHue

Oco6eHHOCTE 3aKIOYEHNS 3KCNEPTa B CPaBHEHHH C JAPYrHMH HcC-
TOMHHKaMH RO0Ka3aTeNbCTB OTPaXKEHA Jake B CAMOM €ero Ha3BaHMH.
CeMaHTHYECKH, 3aKNO4YeHHe (B COOTBETCTBYIOLLEM 3HAYEHHH) — ITO
YTBEP)KJEHHE, ABJISIOLIECECS BLIBOJIOM H3 Hero-HHOYIb' .

JKCMEPTHOE 32KITHOYEHHE — 3TO UCTOYHHK AOKA3aTENbCTB, B KOTO-
poM CBeJEHHs O daKTax NpeACTOAT B BHJAE BBIBOAOB CBEAYLIErO NHLIA,
NPOHU3BEALLIETO UCCEN0BaHHE 10Ka3aTeNbCTB ¥ HHBIX 00BEKTOB, Mpe-
LNOCTABJIEHHBIX €My CilefAoBaTeneM (03HaBaTeeM, NMPOKYPOPOM, Cy-
AOM) U1 UccieaoBaHHs o6 OoOCTOATENbCTBAX, MMEIOLMX 3HAYCHUE
AJ1% IPABHJIBHOTO Pa3peLleHHs YrOJIOBHOrO Jena, O KOTOPhIX eMy Obl-
Y MOCTAB/IEHbI BOMPOCHL.

BeIBOABI, BBICKA3aHHBIE TIPOCTBIMY» (HE CBEAYUIMM B Olipe/iesieH-
HOH cdepe crneuHaNbHBIX NMO3HAHUH) CBHAETENEM, WIH CAENaHHbIe
CBEJlYHIHM JIMLOM B POJIH CBEAYLUEro CBUAeTeNs JIMOO creuuranucra,
HO NO TEM BONpPOCaM, 110 KOTOPLIM TpeOyeTcs UcceoBaHHE, OKa3a-
TE/IbCTBEHHOTO 3HA4Y€HMs HE HMEIOT, a MOTYT B COOTBETCTBYIOLUHX
Clyqasx CiyKMTb OPHEHTHpYIOUIEH creaoBaTesis, A03HaBaTeld, Npo-
Kypopa HHOpMalLlHeEH.

JomycTHMOCTh, OTHOCUMOCTh H JNOCTOBEPHOCTb IKCIEPTHOrO 3a-
KJTIOYEHHA MPEXIE BCEro 3aBUCAT COOTBETCTBEHHO OT JOMMYCTUMOCTH,
OTHOCHMOCTH W JIOCTOBEPHOCTH OOBEKTOB 3KCMEPTHOrO MCCNEeA0BaA-
HUA. ECiH 0OBEKT IKCNEPTH3BI HEAOMYCTUM KaK A0KA3aTeabCTBO, TO
3aKUIIOYeHHe 3KcriepTa Oymetr HepormycTuMbIM. EciM oTHocuMoCTb
00BEKTOB 3KCMEPTHOrO HMCC/IEN0OBAHHA HE MOATBEpAHNACh, TO U 3a-
KJIIOYEHHE 3KCMepTa He ABafercs OTHOCHMBIM. Ecnd ycraHopneHa
HEJIOCTOBEPHOCTb OOBEKTa IKCMEPTU3BI, TO M 3AKIIOYEHHE IKCIepTa

' Oxcezos C.H., 1lleedosa H.IO. T"onkoasm CNOBaph pPYCCKoro sbika. M., 1994,
C. 203.
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[03TOMY JIOCTOBEPHBIM GBITh He MoxeT . OHaKO Bce OCOBEHHOCTH
3KCIIEPTHOrO 3aKMIOYEHHA WMEIOT MECTO B PaMKax ero CBOKCTB, Kak M
APYTHX A0Ka3aTeNbCTB — OTHOCHMOCTH, AOITYCTHMOCTH, JOCTOBEPHOCTH.

B nanpasieHUAX OTHOCHMOCTH, JOITYCTHMOCTH W JOCTOBEPHOCTH
10Ka3aTeNnsCTB B TEOPHHM AOKa3bIBAHMA pa3pabortaHa M KiaccudHka-
LM TOKA3aTeJIbCTB, MO3BOJIAIOLLAS BBIIEIAHTbL HX rpynmnbl, pabora ¢
KOTOPBIMH T10 YCTaHOBJIEHWIO COOTBETCTBHA OAHOMY M3 TpeOOBaHMiA
CBA3aHAa ¢ OJHOPOAHBLIMH TPYAHOCTAMH. Kilaccupukaums RoKasa-
TENbCTB CHYXKHT TEOpPETHHYECKOH pEKOMEHAAauHueHd no onpeneaeHHio
3HaYeHHUs AOKa3aTeNbCTB B HX cucteme. Kpome Toro, oHa 1ossosser
OCTaBHUTh 33 I'PaHbIO NMOHATHA AOKA3aTeJIbCTB ApryMEHTHl, XOTH U 06-
najarolme HEKOTOPbIMH TPH3HAKAMHU AOKA3aTeIbCTB, HO HE BCEMH.

YcTaHOBNEHHE AOCTOBEPHOCTH IMPOM3BOAHBIX [OKA3aTENbCTB, B
OT/IM4YHE OT NMEPBOHAYANbHBIX, TpeOYET BbIACHEHHS NEpBOMCTOYHMKA,
Ho BeiaBuraeMeie B kauecTBe apryMeHTOB CBeleHMA 0e€3 yka3aHus
NMEpBOMCTOYHHKA — 3a IPaHbIO NMOHATHSA AOKA3aTe/lbCTBA, AAXKE ecau
HCTOYHHK MMEET Ha3BaHME, yka3aHHoe B 4. 2 C¢T. 74 YIIK PD u Heko-
TOpbIE€ COOTBETCTBYIOLIME €MY PEKBU3HTHI, BEJh Pe4b HJET O Ka4YeCTBe
NOCTOBEPHOCTH 0KA3aTe/IbCTB, TO €CTh O COOTBETCTBHM 3HAHWH 00b-
€KTHBHOHN JEHCTBHTENLHOCTH, MOATBEP)KAEHHOM NPAaKTUKOH, NpOBe-
peHHOM. OTCYTCTBHE B JOKAa3aTENbLCTBEHHOM HCTOUYHHKE AOCTATOHHO-
ro Matepualla Ajisi ero NpOBEPKH MCKIIIOUAET BO3MOXKHOCTb YCTaHOB-
NIEHUS JOCTOBEPHOCTH COJAEpKaUIMXCA B HEM CBEICHMH O (akTax, a
CJIEAOBATENBHO — M BO3MOXHOCTb MPU3HATL HX J0OKa3aTe/lbcTBOM. B
FOPHAMYECKOH NUTepaType WHPOKO obCcyKaaeTcs Bonpoc od oTHoule-
HHHM JKCTIEPTHOIO 3aK/IIQUEHUA K MEPBOHAYAIbHBIM HIAH NPOH3BOA-
HbIM J10Ka3aTeNbLCTBaM. BoMbUIMHCTBO YHEHBIX AEIaIOT BBIBOA B [10/1b-
3y MepPBOHA4YaIbHOrO XapaKTepa 3aK/II0YeHHs IKCNepTa, HO €CTh MHe-
HHS H O €ro MPOU3BOJHOCTH.

OnHako, xak cnpasepuBo orMmeuaer M.JL HepranZ, Je1IeHHe
JAOKa3aTeNLCTB Ha MEPBOHAYa/IbHbIE W NPOM3BOAHLIE MPH 3TOM MHO-
UMM pPaccMaTpUBacTCs NPHMEHHTE/IbHO HE K HCTOYHHKAM CBEeACHUM
0 (axTax, a k camuM (axtam. Korna s3kcrnepTHOe 3aK/lIOYeHHE OTHO-

' CM.: Opros I0.K. 3akiiioteHHe IKCrepTa M €ro OLEHKA N0 YTONOBHEIM JENaM.
M.: IOpucr, 1995. C. 40 u nance.

2 Cwm.: Hempyxun U.JT DKcnepTH3a Kak CpeaCTBO N0Ka3blBaHHA B COBETCKOM yro-
noBHOM npouccce. M., 1964, C. 54-55.
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CAT K MEePBOHAYATLHBIM JOKA3aTeIbCTBAM, YKA3LIBAIOT, YTO OHO npes-
cTaBisieT cCoO0i BLIBOABI SKCNEPTa O (paxTax, KOTOpLie A0 3TOro ObUiH
HEW3BECTHBI OpraHy, BeaylleMy yrosioHsl mpouecc'. «Tak Kak B
3aKJIFOYEHHH JKCMEPTa YCTAHAB/IMBAIOTCA HOBBIE (DaKThl, 8 HE MOBTO-
pAeTCs TO, YTO COAEPXUTCA B HCCIIEYEMBIX IKCIEPTOM MarepUaax,
TO COBEPLICHHO OYE€BHACH BBIBOJ, HTO 3AKJIKOYEHHE IKCTIEPTa ABASAET-
Csi MEPBOHAYAJIBHBIM, @ HE TIPOW3BOAHBLIM JI0KA3aTENLCTBOMN .

Koraa ke akcnepTHoe 3aKIOYEHHE OTHOCAT K MPOHU3BOAHBIM AO-
Ka3aTenbCTBAM, TO MOKA3LIBAIOT, UTO, OYAyyH OCHOBAHHBLIM Ha APYTHX
nokasaTeNibcTBax (0OBbEeKTaxX 3IKCMEPTHOrO HCCIIEAOBAHMA), 3aktoue-
HKe 3KCNepTa HEM30EKHO CTAHOBHTCSA NMPOM3BOAHLIM JI0OKA3aTEILCTBOM,
TO €CTh YKa3blBalOT Ha TIPOM3BOHOCTL (DAKTOB, YCTaHABNHBAEMBIX 3KC-
NepToM, OT PaKTHUECKOro MaTepHasa, MOABEPrHYTOrO HCCIIEIOBAHMIO,

W.J1. Tletpyxun, nepeBoas AUCKYCCHIO U3 NNOCKOCTH NPUMEHEHHUS
paccMaTpuBaeMod knacCHpUKaU¥H K caMuM (axTam, B IUIOCKOCTH
NMPUMEHEHUS €€ K CBeAeHUAM O (paKTaX, NOAYEPKUBAET, YTO IIPOH3-
BOAHOE J0KA3aTENbCTBO HHOT/IA Ha3biBaAlOT ITOCPEACTBEHHBIM, TOTOMY
YTO MEXIY HUM KaK MCTOUHHUKOM CBeleHHi 0 dakre U camMuM (haKToM
CYLIECTBYET CBA3YIOLEE 3BEHO B BHE MEPBOHAYAILHONO HCTOUYHHUKA
CBEJEHUH O dakTe». «OKCNEPTHOE HCCIEROBAHHE HE MOXET ObITh
CNIENKOM, KonueH kakoro-nubo aApyroro goxkasarenbcrsa. Mexay 3a-
KTIOYEHHEM JKCNEpTa U (aKTHYECKHMHM JaHHBIMH, COCTABIIAIOLIMMH
ero cojep>XxaHue (BLIBOAAMM DKCTIEPTA) HET KAKUX-TUOO0 CBA3YHOLLHMX
3BEHbEB B BUJIEC APYMHUX MPOLECCYANbHBIX HCTOUHHKOB JOKA3ATENbCTB.
3akro4eHHe DKCNEpTa MOXKET OCHOBBIBATHCH HAa (PAKTHYECKMX AaH-
HbIX, YCTAHOBJIEHHBIX JPYTHMMH MpoLecCyalbHbIMH cpeacTramu. Oa-
HaKO A0Ka3aTeIbCTBEHHYIO LIEHHOCTh B 3aK/IIOUEHHH JKCNEpPTa HMEIOT
He 3TH JlaHHbIE, a BBIBO/IbI IKCIIEPTOB, TO €CTh HOBHLIE JaHHEIE, TIONY-
YeHHbIe B PE3ybTaTe 3KCMEPTHOrO MCCHeOBAHUY .

JlymaeTcs, YTO 3KCTIEPTHOE 3aKIOUEHHE ABNAETCS UCKTIOUHTENBHO
rnepBoHa4YTBHbIM 0Ka3aTeNbCTBOM. [Ipuseneruas H.JI. Ilerpyxunbim
apryMeHTauMs BecbMa yaa4Ha.

' Cm.: Bunbepz A.H. KpuMHHATUCTHYECKAs SKCIIEPTHIA B COBETCKOM YrOJ0BHOM
npotiecce. M., 1956. C. 9.

2 Tpumyzosa B.A. 3akmoueHue 3KCNEPTA KakK JI0KA3ATENLCTBO B YLONOBHOM Mpo-
ecce. M., 1959. C. 25.

> Mempyxun M.JI. DkcnepT3a Kax CPEACTBO JOKA3bIBAHMA B COBETCKOM YrOJIOB-
HoM npouecce. M., 1964. C. 56.
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PaGoTa ¢ 3aK/IIOUYEHUAMH IKCTIEPTOB, TAKUM 00pa3oM, HE MONKET
onupaThCca Ha MOMOilb, NpeaoCcTaBiseMylo kiaccuduKkauued Aoka3a-
TEJILCTB HAa MEpBOHaYa/IbHbIE W NMpPOH3BOAHBIE. OAHAKO, OYEBHAHO,
yto paboTa ¢ pa3IMYHbIMM 3aK/TIOYEHHAMH 3KCrepToB ObiBaeT cBA3a-
Ha ¢ HeoOXOAMMOCTBIO JOMpoca 3KcrepTa (TO ecThb CBoeoOpasHOMY
nonobuio «obpaleHus K NEPBOHCTOYHHKYY), a GBIBaET He CBA3aHA C
Hel. Bo3aMoxkHa knaccugpHkaums, NpUMEHHMas TOIbKO K 3KCIIEPTHBIM
3aKJTIOMEHHAM, — NOJpa3/ie/IeHHe HX Ha BA CNEAYIOLHMX BHAA.

1) EnunoayutHele (€Ciy COCTABAANKCEH KOJIEKTHBHO) 3KCNIEPTHBIE
3aKJIIOYEHHA, COJAEPXKAlMEe U TOJIHOE, BKJIOYalollee pa3bACHEHHE
BCEX TEPMUHOB, ONMCAHHE XOJa UCCICAOBaHUA, H 06OCHOBaHUE BbI-
Oopa MeToaMKHW (eCH METOAHKAa HOBafA), U OTBETHl Ha BCE BO3MOXK-
Hble, Cyas Mo oBCTOATENLCTRAM fI€7a, BOIPOCH!, MOCTABJIEHHBIE Kak
JHIOM (OpraHoM), Ha3HAUHBLIUM IKCIIEPTH3Y, TaK H 9KCIEPTOM B NO-
pAoKe KCNEepTHOH WHULIMATHBEI. B Takux ciydasx He Tpebyercs po-
npoca 3Kkcnepra (3KCrnepTos).

2) DxcnepTHbIE 3aKUIIOYeHMs, TpeOyrouiMe pa3biCHEHHS W JONOoJ-
HEHUS B XO/Ie JOMNpOca 3KCNepTa (3KCNEepToB). ITO 3aKITOHEHHS, CO-
Aepxaluye ONUcaHHe XOAa UcciefoBaHUs Oe3 npuBeneHus o6o0cHoBa-
HHA BbIOOpa METOAUKM (€C/IH IKCMEPTY OHa MpPEACTaBILETCS YTBEP-
AMBLIEHCA B NMpakTHke, He Tpebytowei obocHoBanus). JInbo MueHus
3KCNEPTOB pa3feundch. Mnn He MOHATHBI TEPMHHBI, HCNONB3yEMbIE
B 3aKaioueHHH. Moxxer 6bITh, HEKOTOpBIE BaXXHBIE IS YTOJIOBHOrO
Aena BOTIPOCHl, OTBETbI Ha KOTOpPbIE MOXKET JaTh JIHLO, NPOU3BEIILEe
IKCIEPTHOE HCCNEN0BAHUE, OCTAIUCH HEBBISCHEHHBIMM.

3a rpaHblo MOHATHUSA «I0KA3aTENLCTBOY — 3aKIIOUYEeHHe Oe3 onuca-
HHA X0/1a HCCIEIOBaHHA, HE COIepIKalLlee ONUCATE/IBHOR HacTH.

C OTHOCHMOCTBIO [0Ka3aTe/lbCTB CBA33aHA KIaCCHPMKalMA UX Ha
NpeJMETHbIE W BCMOMOTraTenbHbIE, a MPEJAMETHBIX — HA MpAMBIE U
KOCBEHHBIE, KOTOpad MPUMEHHTENbLHO K 3aKIIOHEHHIO IKCIEepTa yKe
PacCMOTPEHa B NPEAbLAYLUEM Naparpagde.

3ak/modenHe 3Kkcnepra MoxeT ObITh KaK OOBHHHTENBHBIM, TaK M
OMpaBJaTe/IbHBIM 10KAa3aTeNLCTBOM, MO0 BBIBOABI 3KCMEPTa MOryT
KaK MOATBEPAHTb BUHY JAHHOIrO cyObeKkTa, Tak H OTPHUATH €ro npH-
YaCTHOCTh K COBEpIICHHOMY mpecTymuieHnio', OTMeTHM OfHy oco-

' Cm.: Tlpumy3oea B.A. 3akmouenne IKCIEPTa Kak ROKAIATEILCTRO B YLOMOBHOM
npouecce. M., 1959. C. 25.
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6enHoctb. Jns ycraHoBneHHs OBCTOATENBCTB, YKa3zaHHLIX B CT. 196
VIIK PO, HazHayeHue W npoBeneHue CyneOHOH 3xcmepTussl 00s3a-
TenbHO. [lo3ToOMy NOCTOBEpHBIN OTBET 3KCNEpPTa O HEBO3MOMHOCTH
AaTh 3aKIOYEHHE MO OOBLEKTUBHBIM MPHYHHAM, KOTOPBIE HENb3A YCT-
PaHKTh (HE COXPaHWIKNCh HHTEPECYIOIIME IKCTIEPTA cBOCTBA 00BEKTa
H T.I1.), B MOJaBJsAtolleM OONBIIMHCTBE CNy4YaeB H3 nepeyHd cT. 196
VIIK P®, coctaBnseT OCHOBaHHE AJIS KOHCTATallMH HAJTHYWA HEYCT-
paHUMBIX COMHEHHH B COOTBeTCTBYIOLWMX obcTOsTENnsCTBAX. B coor-
BETCTBMM ¢ NPHHLIMUIIOM MPE3YyMNUWH HEBUHOBHOCTH TaKHMe COMHEHMS
TOJIKYIOTCS B NOJIb3Y OOBHUHAEMOrO.

CumyraeTcs, YTO Ha BEPOSATHOM 3aKJIIOUEHUH IKCIEPTA He MOXKET
6piTb OCHOBAH OGBHHMTENBHBIH MPHIOBOP CYAa, HO MOXeT ObITh OC-
HOBaH onpaBaatenbHeld npurosop. Kak yxe oTMeuanock, caMo cio-
BOCOYETAHHE «BEPOATHOE OJKCIEPTHOE 3aKUIIOYEHUE» HE MepenaeT
TOYHOrO CMbIC/Ia 3TOF0 JOKyMeHTa. BepoATHLIH OTBET COMYTCTBYET
cOOOLIEHHIO O HEBO3MOXKHOCTH aTh 3akitoveHue. OnpasaaHue nuua
MPH HAJTMYUM HEYCTPAHUMBIX COMHEHHH B O0DCTOATE/LCTBAX NMpeame-
Ta 0Ka3biBaHHA OCHOBBIBAETCA HE HA NMPEATONOXKEHHH IKCNEPTA, €T
BEPOATHOM OTBETE, @ HA TOM, YTO €My ApEeECTBYeT — Ha OTCYTCT-
BHM KaTerOpUYHOrC OTBETA, MOJYYHTh KOTOPbIH HEBO3MOKHO. TakuM
o0pa3oM, onpapaaTeabHBIH NPHUrOBOpP OCHOBBLIBAETCA HE HA BEPOAT-
HOCTH, 8 Ha HAJIWYHH HEYCTPAaHUMBIX COMHeHHH. CTeneHb BEPOATHO-
CTH MPH ITOM 3HAYECHHUS HE UMeeT.

B cBsA3M ¢ BBEAEHHEM HOBbIX NPOUECCYAJBHBIX MPaBUIl, COTJIACHO
KOTOPBIM BONPOC O JOITYCTUMOCTH AOKA3aTENbCTB PELIAETCA HE TOJIb-
KO B NPHTrOBOpE CyAa, HO M Ha Dojee paHHHX 3Tanax, akTyanbHO 00-
palleHHe K HMEIOLIHMCS B TEOPHH CyAeOHON 3KCnepTusnl pazpaboT-
KaM MpPHU3HAKOB DKCMEPTHOrO 3aK/IHOYEHUS, OTHOCALIMMCH K KauvecT-
BaM €ro JOIMYCTUMOCTH U IOCTOBEPHOCTH.

Panee Bcero (B coorBerctBMH ¢ aonojHeHHem YIIK PCOCP B
1993 romy) cOOTBETCTBYIOUIMH BOIPOC OKA3alC# MOCTABIEHHBIM [e-
pen CyAbAMH, paboTalolUMU C MPUCHKHLIMK 3acenatenamu. OTHO-
CHTh JIM BOIMPOCHI KOMNETEHTHOCTH JKCMEPTa, AOCTOBEPHOCTH METO-
JHK 3KCrepTH3bl K 00JacTH JOMYCTHMOCTH 3aKIOYeHHs 3KcnepTa?
Ecnd 13, TO MPUCAXKHBIMH OHH PELIATHCSH HE MOTYT.

JlokazaTenbCTBO CYMTAETCH AOMTYCTHMBIM, ECIIH OHO MONYYEHO:
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— HaJNeXKALMM CYOBEKTOM, NPaBOMOYHBIM NPOH3BOAHTL COOTBET-
CTBYIOLLIEE MpoLleCCyanbHOE AHCTBHE 110 YTOJIOBHOMY €Y,

~ TONBKO W3 HCTO4HHUKOB, MEPEHHCIEHHBLIX B YrOJ0BHO-TIpOLIEC-
CyasbHOM 3aKOH€E; |

— ¢ cobnoaeHHeM MpaBWI MPOBEACHHA MPOLIECCYaAlbHOTO HEHCT-
BHUA, B XO€ KOTOPOro OHO OBLIO MOJyUYEHO, BKIIIOUasA BCE TpeboBaHUA
3aKOHa, KacaiouiHecs GUKCaHH X0Ja H pe3y/IbTaToB MpouUecCyalbHO-
ro neiictaus’,

Bce npaBuna JOMYyCTUMOCTH pacCYMTaHb! Ha 0OecreueHHe AOCTO-
BEPHOCTH A0Ka3aTeNnsCTs. JJoCTOBEPHOCTE JOKA3aTeNbCTBA — COOTRET-
CTBHE CBeAeHMH O dakTe ACHCTBHTENLHOCTH, NMOATBEPKAECHHOE B I10-
panke, TpeOyeMOM MOJOKCHHAMH YTIOJIOBHO-NPOLECCYANbHOTO 3aKO-
Ha O CPEACTBAX JOKAa3bIBaHUA. Y JOCTOBEPHUTENbHAs CTOPOHA J0Ka3bl-
BaHHa cOmwkaer TpeOOBaHUA JOITYCTUMOCTH M AocToBepHOCcTH. He-
DOMyCTHMOE NOKA3aTenbCTBO — He AOCTOBEPHO, TaK KaK HENb3d yCTa-
HOBHTb B paMKax Hajyiexaineid rnpaBoBO# MPOLEAYpbI, COOTBETCTBY-
I0T 1M COAepiKallHecs B HEAOIMYCTHMOM HCTOYHHMKE CBEACHHA AEHCT-
BHTENILHOCTH, MM He cOOTBeTCTBYIOT. Ho yrojosHo-npoueccyans-
HbIl 3aKOH HE MOXKET, KOHEeYHO, OXBaTHTL BCE AeTalH, obecneuu-
BAlOHME COOTBETCTBHE cBefeHuii aeficreutenbHocty. [IpaBmna po-
MYCTUMOCTH MPERYNPEKAAIOT MOSABIEHHE B CHCTEME [JOKA3aTe/IbCTB
HCTOYHHKOB, N0 KOTOPBIM JOITyLUEHBbl IpyOble, SBHbIE HapylUEHHH,
nepeuepKHBaOLIHE Te3HC 00 UX JOCTOBEPHOCTH.

B To >xe BpeMs, B X0A€ CyAONpPOU3BOACTBA YCTAHABJIHBAETCA HC-
THHa (akTa. Hukakoe cyneGHOe AOKA3aTeNbCTBO, KaK MpaBUio, He
JlaeT MaTeMaTHYECKOH JOCTOBEpHOCTH. Beeraa ocraercsa npocrop 11
NMPHMEHEHHA B KAYECTBE KPUTEPH HCTHHBI JIMUHOrO ONbiTa CiefoBa-
TENsA, CYAbH-NPOPECCHOHANA, NIPHUCKHOTO 33CEAATENS, IPUBOAALLETO
K YTBEPXKAEHHIO «BEPIO — HE BEPIO, OTHOLIYCh KPHTHUECKH». MoxkeT
ObiTh, YTO JOMyCTHMOE JOKA3aTENbCTBO BHI3BAIO HENOBEPHE Cyla, U B
OCHOBY NPUroBOpa OHO He nososeHo. [lnsg kaxporo BuMaa Jokasa-
_TENILCTB B TEOPHH OMNMCaHbl KAYECTBA, HE BJIEKYLLHE HENOMYyCTUMOCTD,
HO MOTYLIHE NOBAE€Yb HEJOCTOBEPHOCThb, OLEHHBAEMblE JO CaMOTO
yIJaJleHHA CyAa B COBEILATEeNbHYIO KOMHaTy. Ecnn 6l He Obin0 BO3-

' CM.: Xmoipos A.A. TipoGnembl Teopun Aokasbisanus. Kpacnonap: Usn-so Ky-
GaHckoro roc. yu-ta, 1996. C. 13.
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MOXXHOCTH TPH3HATh HEJOCTOBEPHBLIM NOMYCTHMOE JOKAa3aTelbCTBO,
He 656110 061 H CBOOOHON OLIEHKHM AOKA3aTeALCTB.

Bot 371OT BOMNpoCc H BO3HHK, KOTRa MO 1PaBHAaM JONOJHEHHOTO
YIIK PCOCP B xoae npensapvTensHOro CAyWaHHs CTAIH HCKIIO-
4aThCA HEJOMYCTHMbIE NOKA3aTeNbLCTRA.

[To ogHoMy u3 yrosoBHbix gen KaccauvonHas nanata BepxosHoro
Cyna PD B kayecTse OlMOKH yKa3ana, 4TO aiBOKAT BO BpeMs NPEHHH
B CBOEH peuH, HECMOTPA HA TO, YTO HCCACIOBAHHBIC MO JEYy 3aKITHO-
HYEHHA HKCTIEPTOB ObLIY NPU3HAKBI ZOMYCTHMBIMH A0OKA3aTE/IbCTBAMH,
NIOCTaBUJI 10l COMHEHME TIPaBHILHOCTH COCTABJIEHUS JKCIIEPTOM 3a-
KTIOYEHHS M KBaTHMUKALMIO IKCTiepTa .

Ho He SBAS10TCA JIM 3TH KayeCTBa SKCNEPTHOIO 3aKIFOUEHHS ITOKa-
3aTeJIAMU JOBEPHA, OLIEHHBa€MbIMH BIUIOTH 10 YAAEHHS Cyaa B CO-
BEILATEJIbHYIO KOMHATY, TO €CTh MOKa3aTeNISMH JOCTOBEPHOCTH, He
OXBa4E€HHbIMH TPeOOBaHHAMHU AOITYCTHMOCTH A0Ka3aTenscrsa’?

Pewtuts BONPOC 0 NOMYCTHMOCTH 3aKHOYEHHS IKCTIEPTa, 3HAYUUT —
MpoBepuTh CoOMOAEHHE NPH HA3HA4YEHWH Y MPOBEASHHH 3KCNEPTH3bI
YTOOBHO-NPOLIECCYATLHOrO  3aKOHa. J{ONMYyCTUMOCTh  3aKIFOYEHHS
3KCnepra Kak CypaebHOro Jokasare/bCTBa O3HAYaeT, uTo ero gopma
COOTBETCTBYET TpeboBaHMAM MpoueccyanbHoro 3axoHa. He Bcskoe
HapylI€HHe 3aKOHa BNEYeT HENOIyCTHMOCTh 3aKUTIOHEHHA IKcnepTa
Kak cyaeOHOro 0xa3aTesbCTBa, HEKOTOPbIE HAPYILIEHHA MOXKHO YCT-
PaHHTB B JanbHeiem npoiecce, [103ToMy npH OLEHKE JOMYyCTHMOC-
TH 3aKJIIOUEHHSA 3KCnepTa HeoOXOAHMO OLIEHHTHL M MMOC/EACTBHA Ha-
PYIUEHHS, €C/TH OHO JOMYLUEHO.

TepMHH «CyleCTBEHHOE HapylUIEHHE» W paHee ynoTpeOnsncs He
BCEMH YUEHBIMH, HCCNIEJOBaBIUMMHU 3Ty npobsieMy, a Tenepb u TeM
bonee He ynorpebnserca. 3TOT TEPMHH paHee BCe XKe HMCNONb30BaNCH
B IpoliecCyasibHOl nuTepaType, BeAb caM 3akoH (YIIK PCOCP 1960
roga) COAEpXKan TMOHATHE «CYLIECTBEHHOE HapyuUleHWe YroJiOBHO-
NPOLIECCYANBHOTO 3aKOHaY,

HNeiicrpytounit YIIK Takoro TepMHHa HE COAEPXMHT, NOITOMY,
NOAAEP>KUBAA MPHUHATYIO HOTY, NMPaBHIIbHEE FOBOPHTH O HAPYLIEHUSX,
BAMSIOUIMX HA JOCTOBEPHOCTh AOKA3aTE/NbCTBA W BNEKYLIHX €ro He-
AOMYCTHMOCTB, H 00 HHBIX HApYILLEHHIX NnpoleccyanbHoi GopMBl.

' Bronnerens Bepxosuoro Cyna P®. 2002. Ne 7. C. 22.
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CyTb Aena B TOM, MOTYT JIH HapYLIEHHS ObiTh YCTPaHEHbI B XOA€
JaJTbHEHUIETO NPOU3BOACTBA HO ALHY.

P.C. BenkuH, cornamasch ¢ TeM, 4YTO HapyWeEHHsA NMpOLECCyaTbHO-
ro TNOpAAKa Ha3HaueHHs M [IPOBEAEHUS 3JKCMEPTH3bl MOrYT ObITh
ABOSAKOTO poja, Ha3Ban ux.

BO-NEPBbIX, TEMH, KOTOpLIE HE MOTyT ObITh YCTpaHeHbl €3 HazHa-
YEeHUA HOBOH 3KCIIEPTH3bI H BJIIEKYT HEAOITYCTHUMOCTD 3aKJIH0YEHHA,

BO-BTOPBIX, TEMH, KOTOpPbie «XOTH H CYlIeCTBEHHbIC CaMu 110 cebe,
HO MOryT ObITh ycTpaHeHbl 0€3 Ha3HayeHWd U MNPOBEJCHHA HOBOH
3KCIEPTH3BI .

Teopueii 1 npakTukoit BripaboTanbl NPYMepHbIE NepeydnHn Ciyyaen
HapylIEHHKA 3aKOHA MPH NPOU3BOACTBE IKCIIEPTU3LI, KOI'A 3aKjioye-
HHe Jkcnepra cneayeTr cuurath HeaomyCTumbiM. HM.JI. Ilerpyxun k
CYLIeCTBEHHBIM HAPYLUIEHHAM OTHOCHT CJIEAYIOILHE:

I) nposeneHue IKCnepTH3bl JIMLOM, KOTOpPOE COIMIACHO 3aKOHY
NnoAJIE}Kano OTBOAY;

2) Hapyli€eHHe TIpoLieccyanbHOro NOopAAKa HanpaBieHUs MatepHa-
JIOB Ha 3KCNEPTH3Y, B pe3yJbTaTe uero ObUTH OABEPrHYTHl HCCIEI0-
BaHUIO HeHaJy1exKallHe O0bEeKTHI;

3) npoBeAcHHE IKCMEPTHOrO MCCAEAOBAHMA (€ro 4acTH) JIHLAMH,
KOTOpbl€ He ObITH Ha3HaueHsl B YCTAHOBJIEHHOM 3aKOHOM NOpAAKe
JKCNEPTaMH Mo aeny,

4) yctpaHeHue ob6BHHsAeMoro (a B COOTBETCTBYIOLUMX ClyvasX H
MOAO3PEBAEMOr0) OT YYACTHSA B IKCMEPTHU3E ITyTEM JIMIUEHHS €ro MNpo-
LiecCyanbHbIX MpaB, yKasaHHbIX B cT. 185 YIIKZ.

P.C. benkuH pa3bscHWI, YTO NPH PaCCMOTPEHHU MOCIEACTBUMI Ha-
PYLIEHHS CNEAYET HCXOUTb U3 CAERYIOUIEro noJjoxeHus: «Ecnyu ua-
PYLIEHHA KacaloTca nopaaka nogdopa MaTepHaaoB Ul IKCNEPTH3bL, B
pe3y/ibTaTe 4ero BO3HHKAIOT COMHEHHA B TMOMHHHOCTH M AoKa3a-
TENbCTBEHHOM 3HAaY€HWM OOBEKTOB 3IKCMEPTHOrO HWCCIEA0BaHMA, TO
dakTHYeCKH HEBO3IMOXKHO MPHU3HATE 3aKIHOYEHHE IKCMEPTA HCTOYHH-
KOM J10Ka3aTeabCTB. TO e caMOe OTHOCHTCA U K CAyuasMm HazHaue-
HHA HE3aKOHHOH (HanpuMep, nceBAOHaY4YHOH) dKenepTH3sl nubo Ha-

' Beaxun P.C. CobHpaHue, HCCeL0BaHME, OLEHKA [OKA3aTENBCTB, M.: Hayxa,
1966. C. 287-288.

2 Cm.: Mempyxun H.JT DKCIepTH3a Kak CPEeCTBO JA0Ka3blBAHHA B COBETCKOM Yyro-
nosHom npouecce. M.: H3n-eo «HOpuanueckas nuteparypa», 1964. C. 245.
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PyUIEHHS 3aKOHHbBIX [paB YYaCTHHKOB ApOLECCa, NpaB, KOTOPLIE HE
MOTYT GBITh BOCCTAHOBNEHBI §&3 MIPOM3BOJCTBA HOBOH 3KCTIEPTH3LI» .

JIOMyCTHMOCTD 3ak/IIO4YEHHA JKCMEpTa NpeAnonaraeT Haaaexaiie-
ro cybbekTa 3KCNEPTH3bI, NMPOLECCYaNbHYI MPUFOAHOCTL €€ 00beK-
TOB, COO/IIOAEHHE NpPOLIECCYaNnbHOTO MOPAAKA HA3HAYEHHUA U NPOBeEE-
HHUSA JKCTNIEPTH3BI M NpaBUbHOE OQOpMIICHHE ee pe3yabTaTroB. B oT1-
HOLIGHHHK 3KCIIepTa AEHCTBYIOT aABa TpeboBaHMA: OOBEKTHBHOCTL H
koMreTreHTHOCTh. CTaBwiMe M3BECTHBIMU IO [EMy CBEACHUS O TpH-
CTPAacCTHOCTH JKCIIEPTa, €ro HeOOBHEKTHBHOCTH, 3aHHTEPECOBAHHOCTH
B 3TOM YIOJIOBHOM Jgenie — OCHOBaHHe Ans ero oteoga. Ortsoay non-
NEXUT 3KCHEPT M B ciydae oOHapy)XEHUS €r0 HEKOMMETEHTHOCTH.
Ecny npu HasHayeHWM 3KCNepTH3bl ClIEA0BaTelNb, Cyl O KOMIIETEHT-
HOCTH DKCIepTa CyAWIH 10 JaHHbIM O ero obpa3oBaHuu, onbite pabo-
Tbl, CMIELHATH3ALHH MO MMPOU3BOACTBY AAGHHOIO BHAA 3KCMEPTH3, TO
MO MONYYEHHH DKCNEPTHOro 3akao4eHHs 00 3TOM CBUAETEILCTBYIOT
BCe JaHHble 00 HCCeIOBAHWH M BBIBOJBI, OTPAKEHHBIE B 3aKIIOYE-
HHH, KOTOpPbIE MOKA3LIBAKOT, NPOBEJCHO JIM UCCIEAOBAHHE IMPAMOTHO,
CO 3HAHHWEM J€ena, U He BBIILES JH IKCIEPT 3a NpeleNbl CBOEH KoMrie-
TeHuud. Takue npenenbl ONPEeAENsAOTCS BOMPOCAMH, pelleHHbIMH
JKCMEPTOM, MAaTepualaMH, MO KOTOpPLIM NPOBEAEHO HCCAEAOBaHHE,
JEHCTBHUAMM 3KcnepTa. BeixoaoM 3a npeneisl noJHOMOUYKH sKcnepra
clielyeT CHHTaTh pelleHHe IPaBOBBIX BOMPOCOB (O BHHOBHOCTH, O
HATHYHMH B OeHCTBUAX OOBUHAEMOro ONpeAencHHbIX MOTHBOB, O Ha-
pYWeHHH MpaBHa U T.A.) UK BOMPOCOB U3 Apyro#l obnacTu crneuw-
alibHBIX TIO3HAHWH, Yyem Te, KOTOpPHIMH Obnanaer 3TOT 3kcnepr. He
BXOAAT B KOMIIETEHIMIO OKCTMEPTa BOMPOCHI, pelideMbie HAa OCHOBE
OOUIEN3BECTHRIX 3HAHUi. 3a npele/aMH KOMMETEHLUMH KCrepra —
AEUCTBHA MO cOOMPaHHIO A0KA3aTENbCTB (AOTMPOCH, OCMOTPbI), a TaK-
K€ CaMOCTOATENIbHbI OTOOP MCXOAHBIX JAHHBIX U3 MaTEPHAIOB Yro-
JIOBHOIO Jena.

[IpoueccyanbHas MPUrOAHOCTE OOBEKTOB 3KCMEPTHOrO HMCCAEAO-
BaHMA O3HAYAET CleAyIolee: 3TH OOBEKTHI JOKHBI OBITh HE MEpemny-
TaHbl, HAJUIEXKAIIE YNaKOBaHb!, YTOObI He YTPATH/IM CBOMX CBOICTB,
BAXKHBIX JUIS 3KCTIEPTHOrO MCCAENOBAaHHA, NOKHBLI ObITH TOYHO H
MPaBWILHO yKa3aHbl OOCTOATENBCTBA HX TMOTYyUEHUSA. DKCAEPTHOE HC-

' Feaxun P.C. CoGupaHue, UCCIIEA0BAHKE, OLEHKA A0Ka3aTeNsCTB. M., 1966.
C. 287-288.
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CleOBaHHWE B HAYYHOM OTHOLUEHWH MOXXET HE BBI3bIBATb HUKAKWX
COMHEHHH, OJHAKO BBIBOJbI 3KCMepTa Bce ke OyAyT HenpaBHIIbHGI,
eCIM HCCENOBaHUIO MOABEPrAHCH HeHalexailuue oObeKThl, Hanpu-
Mep, IKCnepTy OblIN npepocTabiieHsb! 0Opasipl CBOGOAHOIO MOYEpKa,
HO OHH MCIIOSTHEHBI HE B NMEPHOJ H3rOTOBIIECHUS HCCIIENYEMOro JOKY-
MEHTa, @ HECKOJILKHMH rojlaMy paHblLI€ MM NO3Ke, TaK YTO 34 3TOT
NepHOA NMOYEPK MOTr H3MEHHThCHA. [IpH BBIACHEHHH, Y4TO MOA BHAOM
Ha/1eXalnx NPEACTaBIeHbl HEHAUIEKalHe O0BEKThI, 3aKNI0OUEHHUE
3KCIepTa yTpayHMBaeT JOKa3aTenbCTBEHHOE 3HaueHHe. [Iposenenue
CyneOHO-MEAMUIMHCKOH W HEKOTOPBIX APYTHX BHUIOB 3KCMEPTH3B!, Kak
npaBuio, He obxoautca Oe3 obcnenoBaHHUA uenoBeka. OHAKO MpaK-
THKa MpOBEAEHUS CYACOHO-MEAMUMHCKOH 3KCMEPTH3bl MO JOKYMEH-
TaM 3aKOHY He NpPOTHBOpe4HT. B TO ke BpeMs HEAOIyCTHMMO 3KC-
NEPTHOE 3aKNI0YEHHE, OCHOBAHHOE JINLUIb HAa NPEAIIECTBOBABLIEM €MY
3aKJIIOUEHHH JPYTHX 3KCNEPTOB, HANIPHMEP, 3aKIIOUYEHHE C BBIBOJOM
O HeOoOXOIHMMOCTH NMPHMEHEHHS K MOACYAHUMOMY MPOTHBOATKOIOIb-
HOrO JIEYEeHHs, OCHOBAHHOE Ha aKTe 3KCINEPTH3bl TPEXJIETHEH RaBHOC-
TH C TAKUM XK€ BBIBOLAOM.

Ewe oana 3azaya npu ycTaHOB/IEHUH JOIMYCTHMOCTH IKCNEPTHOIO
3aIUIFOYEHHUA — BbIACHEHHWE, COOIIOACH JIM TOPANOK Ha3HauY€HUs U
npoBedeHUs kcnepTussl. O ee Ha3HaAUYEHHH ROJDKHO ObiTh BBIHECEHO
Hajiexaue ohopMieHHOe NOCTAHOBJIEHHE OpraHa pacclelOBaHHA
HJIM orpeneneHye cyaa (MOCTAHOBIEHHE CYJAbH).

PeweHuto Bomnpoca O AOIMYCTHMOCTH JKCHEPTHOrO 3aKIIOYEHH
COIMMYTCTBYET BBIACHEHHE, MOIYT JIM BBIABJICHHBIE HapylUeHHA ObITb
YCTpaHeHbl B paMKax Hajjiexalied npasoBoi npouexypsi? Moryr nu
HapyILEeHHA 3aKOHa ObITh YCTPAHEHbI WJIM HET, OLEHHUBACTCA CYAbAMH
M0 BHYTPEHHEMY YOCHKOEHHIO B KaXJOM KOHKDETHOM ciyuae, Bot
OHO U3 OIMyONMKOBAHHLIX BBHICKA3bIBAHUA CY[BH O PEUICHHUH 3TOro
BOIIpOCa B CyAe NPHCSXHBIX. «YacTo 3aLIHTHHUKH CTaBAT Borpoc ob
HCKJIIOUEHHK W3 pazbupaTeNibCTBa JeNa 3aKUTIOYEHHH 3KCNEPTOB Ha
TOM OCHOBAHHH, YTO OOBHHAEMBIH He OBIT O3HAKOMIIEH C MOCTAHOB-
JIEHHIMH O NPOU3BOACTBE IKCIEPTH3BI, @ NOTOMY HE MOr 3asBHTH
3KCHEPTY OTBOA H MOCTABUTb Nepel HWUM Bompockl. B tom cnyuae,
KOrJla Npy 03HaKOMJIEHHH (YXKe) C 3aK/II0YEHHEM 3KcnepTa oOBUHse-
MBI HE 3asBHJ1 eMYy OTBOJ H HE NOCTaBHJI JONOIHHTENbHbIE BONPOCHL,
MOXHO JOMyCTHTh K pa3bupaTenbCTBY [€na 3aKIOYEHHE 3KCIepTa,
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MpU3HABR AOMYLEHHOE HapylleHHe HecylecTBEHHbIM. OnHako npH
3TOM CJIEHYET MO XONATaHCTBY MPOKYpPOpa BhI3BATH IKCIEpTa B cyaed-
HOe 3aCeAaHHE H NPENIOKUTE NOACYAHMMOMY M 3ALLKTE MOCTaBHTH fe-
pell HUM ROMNOJHHTE/NbHEIE Bonpocsl. Ecid 6yayT oTBOARL, TO NPH He-
06XOJAMMOCTH MOKHO MPOBECTH NOBTOPHYIO 3KCIIEPTH3Y MO XOJATaM-
cTBy cTOpoH. Takum obpa3oM, HapyleHHs, JOMYIIEHHbIE CIECTBUEM,
BO3MOKHO YCTPaHHTh B Ipouecce cyaebHoro pa36upa1‘enbcma»l.

C rHOCEONOTrHYECKHX TNO3HLHMI HE ABAAETCA JOCTOREPHBIM 3KC-
MEPTHOE 3AKITKOYEHHE, COMepKallee 3aBENOMO JIOKHBIE YTBEPKIACHHS,
oluOOoUHbIE BBIBOAK JIKOO HEKATErOPUYHBIM, BEPOSTHRIN OTBET.

Takoe pa3rpaHM¥eHHE WMEET HEMAIOBAKHOE 3HaYeHHWE, BEAb BO
BCEX C/Iy4asX, YCTAHOBHB HENOCTOBEPHOCTH 3aKJIKOYEHHA, CYH TMpH-
HUMAET Pa3jIM4HbIC MEPBI: €C/IM Ha NMOCTaBJEHHBIH NEepen 3KCNepToM
BOTMPOC KaTeropuyeckoro OTBETa AaTh HeNb3s, & TONBKO BEPOATHbIH,
TO MOBTOpPHAA JKCNEpTH3a He Ha3HayaeTed. Eciu npousolia omndka,
TO Ha3Ha“aeTCH NMOBTOPHAA IKCIIEPTH3A, & €CJIH 3AKIIOHEHHE 3aBEAOMO
NO’KHOE, TO Ha3HA4aeTCA MOBTOPHAsS IKCNEPTH3a, H 3KCNEpPT NpUBIe-
KaeTCA K YTOJIOBHOH OTBETCTBEHHOCTH.

Henb3s anpHopy CTaBUTh 3HAK PaBEHCTBA MEXKAY KAaTETOPHHECKUM
M JOCTOBEPHBbIM 3aK/IHOYEeHHEM, OLUMOOUYHBbIE BLIBOABI MOIYT ObITH
TaKoKke KaTeropuueckumy 1o dopme’. Ilo dopme BBIBOABI MOTYT GbITH
TOUYHBIMH WIH HETOYHBIMH. [IOHATHS JOCTOBEPHOCTH M TOYHOCTH HE
MIEHTHYHBI. «YCTAHOBJIEHHOE B pe3yJIbTaTe IPOBEIACHHOrO HCCHE0-
BaHHA 0OCTOATENBCTBO MOMKET ObITh JOCTOBEPHBIM, HO HENOCTATOUHO
TO4HOE, MoAPOoOHOE €ro onucaHHe MOXKET He MO3BOJMTL PEHIUTD M0-
CTABIEHHYIO 3a11aqy»3. Ha ycnoBHbIX BBIBOAAX IKCIEPTa BbIBOALI CY-
Jla MOTYT OCHOBBLIBATHCS, TOJIBKO €CJIW JOCTOBEPHO YCTAHOBNEHO Ha-
JIM4yMe MY OTCYTCTBME oIipejeNeHHbIX ycnopui. Ha BeiBon o BO3-
MOXHOCTH MOXXHO ONMPAThCA TONBKO MPH PEIIEHHW BOMpoca O BO3-
MOXKHOCTH TOFO H/IM HHOro dakra, cobbitisd. BepostHoe 3akmouenue
3KCMEPTA B TOM MOHMMAHHH, B KOTOPOM OHO ONHCAHO B NpPeAbIAYIIEM
naparpade, He MOMET ObiTh MONOXKEHO B OCHOBY MPHUrOBOpa, OHO

' Ipuzopvesa H. Vickmouenvie U3 pa3bupaTenbeTBa fella HEAOMYCTHMBIX 10Ka3a-
tenseTB // Poccuiickas octuumg. 1995 Ne 11,

2 Cm.: Beaxun P.C. Colrpanue, HCCIECAOBAHHE, OLEHKA 10Ka3aTenbCTB. M., 1966.
- C.288.

3 Bunbepe A.H., Manaxoeckaa H.T. Cynebnas axkcnepronorus. Bonrorpan, 1979.
C. 100.

65

3-1687



JNMIIL OPUEHTHUPYET Cy NpH BuIGOpe Bepcuii, He oTBepras kakue-mubo
U3 HHX.

B coBpeMeHHBbIH nepHon BO30OHOBIAIOTCS AHCKYCCHH O BEPOAT-
HOM Xapakrepe noAasastoulero 60NBMHHCTBA IKCIIEPTHBIX 3aKIoYe-
HUH, TaK KaK mpeaMeThbi 00JILIIHHCTBA YKCNEPTH3 NPEANoNaramT Bbl-
BOABI MpakTUueckoil (a He maremaTHueckoit) noctoBepHOCTH. «Ilo-
JIOXKHTEIBHbIA HACHTHUKALHOHHBIA BBIBOA JKCHEpTa — 3TO pe3y’ib-
TaT YMO3AKIIOYEHHS N0 aHAIIOTHH, a NMOTOMY TaKOM BbIBOJ AB/ISETCR
BEPOSTHBIM MO CBOE# npupoae». «Pewienue npobnembl BHIKTCH B
TOM, 4TOOBI 3KCTepT GOpMYJIHPOBa BBIBOA B BepOATHOH dopme C
yKa3aHHEM BEPOATHOCTH YTBEpPXKAAeMOro... Peulenne o NpHU3HaAHUM
YCTaAHOBJIEHHOT'O 3KCMEPTOM MPAaKTHYECKH AOCTOBEPHBIM, O BO3MOX-
HOCTH npeHebpeur Majnolf BepOATHOCTHIO OWIMOKH B KOHKPETHOM
C/ICACTBEHHON CHUTYyaLMH, O JOMYyCTHMOCTH CTENEeHH BEPOATHOCTH
3TOH OWMOKH OO/DKEH NPUHMMATh caM ClIeAoBaTenb (CYR) C y4eToM
BCEX JOKA3aTeNLCTB N0 ANy ¥ 3HAYHMOCTH Pe3y/IbTaTOB IKCIIEPTHU3EI
A1 YCTaHOBIEHHS HCKOMBIX obcTosTenscTy. Ilpeanaraercs oxoHYa-
TELHEIi BHIBOA AE/ATH CAMHM CYABAM .

Oty npobneMy paccmarpuBan B ceoe BpeMsa JLE. Bramumupos,
OTCTaMBaIOLLMIA B PA3THYHBIX AETAIAX H B LEJIOM KOHUENMUMIO «Hayy-
HOTO CyAbM» M NpU3HABABIUMI 3a 3KCMEPTOM, B YaCTHOCTH, MpaBo
KaTeropH4YEeCKOr0 BHIBOAA NMPH KOHCTATALMK, HApAdy C 3THM, TNOYTH
BCErJallHEH# W MOBCEMECTHOH HeoOX0aUMOCTH npuHHMaTe 0006-
WAOILEE PELUEHHE A1 NOTy EHHS BBIBOAA XAPAKTepa MPaKTHUYECKOI,
a He MaTeMaTHYeCKOH JOCTOBEPHOCTH.

«Ho ecnn npuHATL BO BHMUMaHue, 4TOo B GONBLIWHCTBE Cy4aeB
3KCTIEpPThI BCErAa BCTpeYaroT Honee UM MEHEE BaKHbIE COMHEHHS, TO
MPUAETCS MPH3HATb, YTO 3KCMEPThi, MOCTAHOB/AA H3BECTHBIA Hayy-
HBIH MNPUroBOp, Kak W CyAbH, BecbMa 4acTO TPHHHMAIOT Kakoe-
HUOYyAb peleHue Noa aaBjaeHHeM HeoOXOMMMOCTH COCTaBUTh HEMe-
NEHHOe 3aK1oyeHre. Mecto 11 COMHeHHa Bceraa 6yAeT y aKkcnepra;
- CIIElOBATENbHO, ero Mpurosop Bcerga OyaeT npuroBopoM, B abco-
JIOTHYIO HCTHHHOCTB KOTOPOT'O OH caM He OYeT BepuTh, KOTOPLIH OH
OyaeT cuuTaTh HACTONBKO HCTHHHBIM, HACKOJIbLKO HCTHHE MOTa GbITh

' Oscannuros B, Kareropus BepoATHOCTH B CyAeOGHOR 3KCMEPTHIE M N0Ka3kI-
BaHWH NO YTONOBHLIM AenaM. ABToped. AMCC. ... JOKT, IopHA. Hayk. M., 2001. C, 30.
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OOCTHUTHYTa NMpPH M3BECTHBIX ycnoBHax. CIOBOM, Kak Cynbs, MocCTa-
HOBJISIIOLIHH NIPUroBOp, B OOMBLIMHCTBE CIY4aeB MOXET CKa3aTb O
CBOEM MPHIOBOpE: «A CAEIAN BCE, YTO MOT; i H3YUYWJl A€JI0; €CTh Io-
pazno 6onblie BEPOATHOCTH JUIA MPEATNONOKEHHS, YTO MOACYAWMbIN
BHHOBAT, 4eM I MPEANOIOXKEeHHA ero HEBUHOBHOCTH», TaK TOYHO H
akcrept. AGCONIOTHas UCTHHA CYIIECTBYET TOJbKO A1 MaTeMaTHyec-
KMX TMPUHLMIOB; AJIs BCEX €CTECTBEHHBIX ABJIEHHH Hauaja, W3 KOTo-
pPbIX MBI MCXOOWM, W 3aKJIOYEHHE, K KOTOPOMY Mbl TMPHXOIHM, CO-
CTaBJSIOT TONBKO IMIMPHUHECKHE UCTHHBI. BOT noueMy 3KCnepT B He-
MHOIHX TONBKO CHy4YasX MOXET NPHIOTH K ropAoH MBICIH, YTO €ro
3KCNEPTH3a BIIOJHE JOCTOBEPHA, M BOT MOYEMY €ro NPHroBOp €CTh
NPUroBop Mo Mepe cCUn ¥ BO3MOKHOCTH. M 3Ta wepTa skcreprussl
NPHAAET IKCTIEPTY XapakTep CyAbH» .

Kak onucbisan W.5. ®oltHuukuii, «rocnoacTBYtOWHMA B34 Ha
NPAKTHYECKYIO JOCTOBEPHOCTH KaK HA BHJ BEPOATHOCTH, B OTJIHYHE
OT JOCTOBEPHOCTH HayyHOH, kopeHutcs y Jlokka. «BepostHocts, —
FOBOPHT OH, — 03HAYAEeT TAKOE MPEJIOKEHHE, B NOJIb3Yy KOTOPOro €CTh
apryMeHTbl U A0Bojbl... OTHOILEHWE Hallero ayxa K 3Toro popna
NpeUIOKEHHAM Ha3bIBaeTCs JOBEPUEM, BEPOH WIH MHEHHEM, YTO 03-
HayaeT NpU3HAHHE WIIH NIPUHATHE NPEANOXKEHU 33 HCTHHY Ha OCHO-
BAHUMU apryMEHTOB WM JAOBOJOB, JOCTaTOYHO YOEAHTENbHBIX AN
TOro, 4ToObl NPUHATH €ro 3a UCTHHY, HE 3Has, OJHAKO, JOCTOBEPHO,
YTO OHO [JEHCTBHMTENBHO TaKOBO...»... Bsrnsaw Jlokka nonyuunu
LIXPOKOE pacrpocTpaneHne, 0COOEHHO B AHIIIMH, W TaK Ha3bIBAEMYIO
NPAKTHYECKYI0 JOCTOBEPHOCTh, OOHHUMAIOLLYIO AOCTOBEPHOCTL HCTO-
PHYECKYIO U CcyAeOHYI0, MPU3HAIOT HE 3a YTO HHOE, KaK 3a BEpOAT-
HOCTb, NPHOMIDKAIOLLYIOCS K JOCTOBEPHOCTH HE WHAYE, KakK vepe3 Ha-
KOTIIEHHE BEPOATHOCTEH» .

Cam H.A. QoliHnukuii NPUXOAUT K BBIBOAY, YTO «HCTHHA MPAaKTH-
yeckas WAY HPaBCTBEHHAA CTOJIb )K€ peasbHa, KaK U HCTHHa HayuHasd,
pasfiuiHe ke B JOCTOBEPHOCTH HX C HeoOxoauMocTbio 00ycnoBnuBa-
eTcs pasMdHeM B caMoil Npupose ux obnactein»’,

' Bradumupos JILE. Yuenre 006 yronosHeIx RokasaTenscreax. 3-e wsa. CII6.,
_1910. C. 247.
2 @ounuyxuii M4, Kypc yronosHoro cynonpou3ssonctsa. CII6., 1996. T. 2. C.
173-174.
3 Tam xce. C. 176,
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Mzl npuaepxxuBaeMcs 3toi Touku 3peHus. He cienyer 3abbiBats,
YTO TMOCTAHOBKA MO COMHEHHE OOCTOBEPHON NPUPOAB! IKCIEPTHBIX
3aKJIIOYEHUI MO NpHUYMHE TMPAKTHYECKOro XapaKTepa AOCTHrHYTOM
JIOCTOBEPHOCTH, YTBEPKIEHHE O BEPOATHOCTH OONBIIHHCTBA JKC-
MEePTHBIX 3aKIIO4EHUH, BjledeT 3a COOOH U BHIBOL O BEPOATHOCTH
npuroeopoB cyaa. K stomy BeiBoay npuuind M.B. OBCAHHHKOB H
JLE. BnaguMupoB, cunTaouiMe npakTHYECKHW HOCTOBEPHBIE 3aKIIO-
YeHHUS IKCNEPTOB BEPOATHBIMH, OCHOBBIBAIOIIIHE HA 3TOM KOHLUENLHIO
«HAy4HOTO CYAbH», COCTABJIAIOLIYHO OAWH M3 TMOCTYJATOB TEOPHH
dhopManbHBIX A0Ka3aTeNbCTB, OCHOBAHHOH HA YCTAHOBJIEHHH CYObEK-
THBHOH, POpManbHOi UCTHHEL.

OnHako XOTA MPUHLMIN OOBEKTHBHOR MCTHMHHOCTH 3HAHMMH, Nojo-
XKCHHbIX B OCHOBY NpPHTOBOpa, He 3akperuieH B YIIK PO, ato Tpebo-
BaHUe cleayeT M3 pana ero HopMm. B coortserctBuu ¢o ¢T. 74, cyn,
CNeI0BaTeNb, OpraH JO3HaHUA YCTAHABIUBaeT 00CTOATENLCTBA NpEa-
METa JOKa3blBaHHA, TO €CTb JOOHBAETCA OOBEKTUBHO MCTUHHBIX 3HA-
HUI 0 HUX. YCTaHOBUTD — 3HAUMT, BBIACHHUTD, UMEIH U UMEKOT AU 3TH
00CTOATENLCTBA MECTO B AeHCTBUTENBHOCTH. OCHOBAHUSMH OTMEHBI
MPUroBOpa ABASIOTCA HE TONBKO JAHHBIE O €ro HE3AKOHHOCTH, HO H —
0 HeobocHOBaHHOCTH. U Tak nanee. 3HaHHUA, NOJOKEHHEIE B OCHOBY
MPUroBopa, JOMXKHbI ObITb OOBEKTHBHO HCTHHHBIMHU. TONBKO B Yro-
JIOBHOM Mpoilecce JOCTHraeTcs 4alle BCEro He maTreMarudeckas, a
npaxkTHYeCKas (CoaepKaTenIbHas) JOCTOBEPHOCTb.

CopepxaTtenbHas JOCTOBEPHOCTb NOCTHIaeTCs B pe3ynkTaTre Hako-
IUIEHHA OOKAa3aTeabCTB, MPEeCACAYIOLHX OJHOBPEMEHHO ABe Lenu: 1)
ycTaHOBAEHHE 00BEKTHBHOIO XapakTepa CBA3eH YIHK MeXay coboit u
C NpeAMETOM AOKa3blBaHMA; 2) ONpPOBEPKEHHE TNPOTHBOMOIOKHOTO
ROMYLUEHHA —~ O ClyHallHOM COBMAaZEHHH YIHMK. DTO COYETaHHE «0-
JIOXHUTENBLHOTO» JI0KA3bIBAHUA C ONIPOBEPHKEHUEM MPOTHBOIONOKHBIX
BbIBOJIOB TIOBLILIAET HAJEXKHOCTh 3HAHUH, obecnevyuBaeT ero AOCTO-
BEPHOCTS .

Heo6Xx0auMOCTs Takoro COOTBETCTBHS OOyCHOBJIEHA NPOHCXOXK-
JAEHHEM BCEX YJHK OT €JHHOH OTpaKaeMOi CHCTEMBI, BCE 3/1EMEHTHI
KOTOPO# TakxKe HaxoaaTcs B coorBeTCTBHH. OHO BbIpaxkaeTcs B KOH-
KpPEeTHbIX (OpMax CBA3HW — XPOHOJOrHYeCKOH, MpOCTPaHCTBEHHOM,

' Xmuipoe A.4. Tpo6nemst Teopuu AokasbiBaHus. KpacHoaap: M3a-so Ky6aucko-
ro roc. yH-ta, 1996, C. 134.
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(YHKLHOHATBHOH, CBA3H YCJIOBHA ¢ O0YCNIOBAEHHBIM H T. A. 3T1a 3a-
KOHOMEPHOCTb JaBHO MCMONb3yeTCs sKcrepraMu. B xone uaeHtudun-
KallH{ OHH OLEHMBAIOT «JAOCTATOYHYK) COBOKYITHOCTb COBIIAJAOLMX
YCTOWYMBBIX WHAWBHUAYAJIbHBIX IPH3HAKOB» OOBEKTa MAEHTH(HKA-
MM, UCXOAA M3 HATHUMA CBA3M COOTBETCTBHMS MEXIY 3THMH MpPH3HA-
KamMH. Becbma noxa3aTenbHblii B 3TOM OTHOLUEHHH MIPHMEp OMMCaH B
CIIELIHAJIbHOH JINTEpaType: MO NPOTAXKEHHIO PAHEBOTO KaHalIa y Mo-
Tepnesuiero ObuM nospexaeHsl nansro. ITnmkak, pybaiuka, maiika.
Ha xnuHke HoXa — nmpeanonaraeMoro opyaus NpecTyniieHus — obHa-
pyXeHO 965 TeKCTHIBHBIX BOJIOKOH AECBATH BHAOB: ABA MEPBbIX COB-
ajaiv ¢ COOTBETCTBYIOUIMMH of6pa3liaMH BOJIOKOH [1aJIbTO, TPETHH —
€ro NOAKIANKH, YeTBEPTbIN H MATHIA — MaTepyana NHKaka, LecTom —
ero NOMUIAAKH, CeIbMOM W BOCbMOI — MaTepHasia pybaluku, AeBATHIH —
MaiixH. DopMasibHas, MaTEMATHYECKas AOCTOBEPHOCTb IKCHEPTOM
JOCTHIHYTa He Oblj1a: TEOPETHUECKH MOXHO AOMYCTUTD, YTO FAEC-TO H
KOIZa-TO JaHHbIM HOXOM OblTH NMPHYHHEHb! TOYHO TaKHe Xe MoBpe-
XKJIEHUA TOYHO TAKHM K€ NaibTo, HKaKy, pyballike u Maiike, a naH-
Hbl€ MOBPEXAEHHA ObLTH HaHECEHBI APYTHM, TOYHO TAKHM XK€ HOKOM.
OnaHako, XpOHOJIOTHYECKHUE, MPOCTPAHCTBEHHBIE H JIPYrHe CBA3M H HX
COYETAHHA COBEPLUCHHO MCKNIOYaAIOT COBMAACHHE CTONLKHX Clyuai-
HOCTEH B AaHHOE BpeMf, B JaHHOM MECTE€ W B JaHHBIX YCJIOBMAX, W
BbIBO/] 9KCIIEPTA O TOM, YTO AAHHBIC NOBPEXKACHHSA NMPHYHHEHLI HMEH-
HO J@HHBIM HOXKOM, ABJISETCA ,uocmsepubml.

HcTtuHa ¥ noXp XapaKTepH3YHOT OTHOLUEHHE MBICIH K AEeHCTBH-
TEJNILHOCTH, JOCTOBEPHOCTh M MpOOJEMAaTHHHOCTE XapaKTEPH3YHOT
crocod no3Hanua, BeAylWHH K HCTHHE. JIHLIb TOCTOBEPHBIN cnocob ¢
HeoOXoAHMOCThIO MpuBOAHT K UcTHHE. IloaToMy nipu oueHke gocro-
BEPHOCTH OLIEHHBAETCH HE TOJIBKO HCTHHHOCTH BBIBOJAOB, HO, Hepas-
PbIBHO C 3TUM, — ¥ JOCTOBEPHOCTL METOJOB, MPHUMEHEHHBIX Ajs MO-
JIydEeHHs 3THX BbIBOJOB. BocnpHaTue HCTHHBI MOXKeT ObiTh abCTpakT-
HeIM. K 3TOMy BeAyT npefioxkeHHs HCKHOYHTh U3 3aKTHOUEHHS IKC-
nepra OMMACAHHE METOJOB MCCIIENIOBAHHA, 3AMEHHTb HX CCHUIKAMH Ha
COOTBETCTBYIOULYIO NUTepaTypy. Takum oOpasom, MeTox He Gyaer
OlLIeHEH, BeAb B JIMTEpAType OH OMHCAH OJHO3HAYHO, a KaK 3KCMepT
ero NOHA/ W rpaMOTHO JIM NPHMEHHJI, OCTAHETCS HEHU3BECTHbIM. [{ns

' Xmbipoe A.A. TIpobnemsl Tcopuy aokassiBanus. Kpachonap: Usa-po Ky6ancko-
ro roc. yu-ta, 1996. C. 133-134.

69



0OBEKTUBHON HCTHHBI, YCTAHABIIUBAEMOH CYIOM, BaXXEH HE TOJIBKO
pe3yNbTaT, HO M MyThb K MCTHHE, KOTOpble BMECTE COCTABJIAIOT pas-
BEPHYTYIO MCTHHY. 3aK/IIOMEHHE 3KCIIEpPTa COAECPXKHUT BBIBOABI (pe-
3yNbTaT UCCIICAOBAHUA) H 0DOCHOBAHHE BBIBOAOB (OMHCAHUE TMyTH K
3TOMY pe3ynbTaTy). To ecTk B cofepKaHHe 3KCNEePTHOIO 3aK/TIO4EHHUS
BXOJIMT pa3BepHYTaa MCTHHA. [103TOMY NOCTOBEPHOCTH 3AKIIOYEHUs
IKCMEPTa YCTAHABIHBAETCA [TyTEM H3Y4E€HMS 3TOrO 3aKIKOUYEHHS, UHO-
rAa — C MOMOLUBIO YCTHBIX Pa3bACHEHHUH U JONOJHEHHH, NaHHBIX JKC-
MepTOM B XOJ€ €ro Aornpoca.

Ocof6eHHOCTh YCTAaHOB/IEHHS LOCTOBEPHOCTH SKCIIEPTHOIO 3aK/IO-
uyeHus obyc/oBleHa ero HayyrocThto. Omubka B 3aKIOYEHHUH BHISB-
JAETCH B XOA€ aHajM3a CaMOro 3aK/J0YEHHs, a TaloKe MPH MOMOLUH
ACHCTBHM, paCCUHTAHHBIX Ha MPOBEPKY TOJIBKO IKCMEPTHOTO 3aKIIIO-
YEHHA: TTIOBTOPHOH, TOTIOJIHUTEIBEHOH SKCIEePTU3bI, AOMNPOCA 3KCepTa.
3apeoMas JIO)KHOCTh 3aKJIIOYEHUA YCTAHABIIMBAETCA TAKXKE C [OMO-
LIBIO MHBIX MPOLIECCYaNIbHBIX TTOUCKOBBIX JEHCTBHI (OCMOTPEI, 00biC-
KM, 0TIpockl cBUAETeneit...) HHoraa HeaoctaTouHo GbIBaET ONMHCAHMUS
MPUMEHEHHBIX METOJA0B, NaHHOrO B 3aKIIOYEHHH IKCMepTa, 4ToOb!
OLEHHTh €ro JOCTOBEPHOCTh. B TakMX ciyvasx HOIMOJIHHUTEIIbHBIC
CBEJIEHHS YEPIAtOTCA B XOA€E AONpOca 3KCIIepTa.

Kpurepnem o0peKTHBHO HCTHHHBIX 3HAHHMH CJYXKMT NPAKTHKA, KO-
TOpas ABJAETCH HE TOJLKO KPUTEPHEM MCTUHHOCTH BBIBOJOB, HO H
AOCTOBEPHOCTH METOM0B, C NOMOILBIO KOTOPBIX OBINIKM CAENaHEBI BBHIBO-
abl. O6lecTBeHHas MPaKTHKA BBICTYIAET B KAYECTBE KPUTEPHSA UCTH-
Hbl HEMOCPEACTBEHHO (NPAMOE MOATBEPXKIECHHE PE3yIbTaTOB MCCIle-
JAOBaHHA OMBITOM — 3KCMEPHMEHT), WIH ONOCPEAOBAHHO (Koraa rnps-
Mas MpoBEpKa pe3yJ/ibTaTa B AaHHbLIX YCJIOBHUAX HEBO3MOXKHA, O npa-
BHJILHOCTH METOJA WCCIENOBAaHHUA CBHJETEIBCTBYET HCTOPHYECKHiA
OTBIT). DKCHEPTHBIA IKCNEPHMEHT BO3MOXEH B OTPAHHUEHHOM YHCJTE
cnhyyaeB. OcHoBHas ¢opMa — orocpefioBaHHas INPOBEPKa JOCTOBEp-
HOCTH MeToAa npakTUKOH. [IpakTvka MOHUMAETCA Kak T€ KOHKPETHEIE
npoueccyaibHble JEHCTBUA, KOTOPBbIE COCTABILIOT COACPXKAaHHE caMo-
ro JOKa3blBAHHMA, U KaK JIMYHas NpaKTHKa CleoBaTens, CyaeH, u KaK
obuiecTBeHHas NpaKTHKa, HauleAlas OTPaKeHHe B 3aKOHE H MpaBo-
CO3HaHHH, KOTOpPLIMM pPYKOBOJACTBYIOTCH CYyOBEKTBI [10Ka3bIBAHMS.
ITouATHe obecTBeHHOH NMPaKTHKH BKIIOYAET B cebf TAKOKE ONBITHBIE
NOJIOXKEHHS, BeIpaboTaHHbIe B CYReOHOH M CileACTBEHHOMN NpPaKTHKe U
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B PauIMYHBIX OTPACHAX HAYKM W TexHMKkH'. Kak mpaBuno, 8 yrosnos-
HOM TIPOLIECCE MPUMEHUMBI TOJILKO YTBEPAMBIIHUECA B IIPaKTHKE Me-
TOAL.

Heobx0auMMOCTh NpUMEHEHUS HOBOIO METONA NONKHA TOMYYWTh
o6ocHOBaHHE B 3aKIIOYEHHH JKCEpTa.

Cy1L1eCTBEHHBIH MOMEHT, BIUAIOLIUIA Ha 0OOCHOBAHHOCTH 3aKJIIO-
YeHHs IKCMEPTA, — MPaBUIILHOCTb MPEACTABAEHHBIX SKCHEPTY HCXOA-
HbIX JaHHbIX. ECNHM MCXOOHBIMH JAHHBIMHM SBJISIOTCA MaTepHUasbl
MpeABapUTENbHOrO WM cyaebHOro cnefcTeHa, TO, Ha3Havyas IKCnep-
TU3y, ClelloBateNlb, CyA, BhIOGMpAOT 3TH [aHHbIE Ha OCHOBE CBOEH
OLIEHKH, HO OHa TOXE MOXKET OKa3aTbCs HenpaBuAbHOH. B TakoMm ciy-
Yae W 3aKIIOYEHHE IKCMepTa HeAb3sA cuuTaTh O0OOCHOBaHHBIM. Elue
OJHH CYLIECTBEHHbIK MOMEHT: 3KCHEpPTHbIe 3aKIIOYEHHS CTaBATCA
MOA COMHEHHE MOTOMY, YTO 3KCHEPT HE NMPUMEHHJT BCEX COBPEMEH-
HBIX METOJOB, TO €CTh HENOCTAaTOYHO TOJIHO MPOBeE/ HCCAeJOBaHUE.
Heo6xonuMo npoBepHThL, HACKOALKO BBIBOX IKCMEPTA MOATBEPIKAAET-
Cfl POBEJEHHBIM UCCNIEJOBAHHEM.

JIomyCTHMOCTh M JOCTOBEPHOCTb 3aKIIOUEHHS 3IKCIIEPTa TECHO
cBa3aHbl Mexnay coboit. CobcTBeHHO, BCe nNpaBHIa OOMYCTHMOCTH
HanpasieHsl Ha oecieyeHHe JOCTOBEPHOCTH AokasaTtenbeTs. Ho no-
MYCTHMOCTD — NaHales JIMIIp OT SABHOM, 3aBeJOMOH, CyauMoH no Ha-
PYLUEHHIO 3aKOHA, HEJIOCTOBEPHOCTH IKCMEPTHOro 3akiiodeHHs. He-
AOMYCTHMO 3aK/TIOYEHHE, MPH MONYYEHHH KOTOPOro HapyllleHa mnpo-
ueccyansHas dopma. Ho npoueccyanbHas ¢opMa He OXBaTbIBAET K He
B COCTOSIHHH OXBAaTHTb BCEX HHOAHCOB. [IpakTHuUeCckoe 3HaYeHHE uMme-
€T BblJEJIeHHe TeX KayecTB 3KCHEPTHOTO 3aKTIOYEHHUS, KOTOPBIE MOTYT
nojBepraThcs OLUEHKE C TOYKM 3PEHHA AOCTOBEPHOCTH MAM HEJOCTO-
BEPHOCTH 3aKJIIOYEHHS, BIUIOTb A0 NOCTAHOBIEHHR npuroBopa. OHH
He OXBay€Hbl BO BCEX IETaNfX npoueccyansHoi dopMoii, He perynu-
PYIOTCA [1PaBUNaMH AOITyCTHMOCTH KOKA3aTENbCTB.

B none3y atoro rosopur HoBas (QOpPMYTHPOBKa YTo/OBHO-npo-
ueccyanbHoro Koaekca, cornacHo KOTOpOi#t JOKa3aTeNbCTBA MO CBO-
eMy COZIEPIKaHUIO ~ 3TO CBEICHHA O (akTax, a He «HaKTHYECKHE NaH-
Hbie», Kak paHee. B xommentapnu ILA. JlynnuHcko#t «3T0 O3Hauvaer,

' CM.: Xubipog A.A. TeopeTru€eCKHE OCHOBE! M NPAKTHKA HCMONL30BAHUA KOCBEH-
HbIX AOKA3ATCALCTB B YTOAOBHBIX Aenax (MpoueccyanbHOe M KPUMHHANMHCTHYECKOE
uccneaopanue). Jucc. 4okT. opua. Hayk. M., 1980. C. 153.
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YTO J0KAa3aTeNbCTBAMM ABAAIOTCS HE TONBKO T€ CBEAEHHS, AOCTOBED-
HOCTB KOTOPBIX YK€ YCTaHOBJIEHA, a BCE T€ CBEJEHHSA, KOTOpbIE COOH-
paroTCs, NPOBEPHIOTCS U OLEHHBAIOTCA KaK B JOCYNEGHOM MPOU3BOL-
cTBe, TaK H B cyne»'. HenomycTvMbIi sk MCTOYHHK MCKIIIOHAETCA M3
pa3bupaTtennsCcTBa.

JlymaeTcs, K OlieHHBAaeMBIM J0 CAMOro yAJIEHHA cy[a B COBella-
TeNbHYI0 KOMHATy MPH3HaKaM OTHOCATCH KOMIIETEHTHOCTD JKCIIEPTa,
onpejenseMas 1o AaHHbIM 00 00pa3oBaHMM, cTaxke paboTel, MO
BHEITHMM BIIEHATIEHUAM MPUCDKHBIX 3acejaTesied U cyleH OT ero
BLICTYTJIeHus (OernocTh peyun, rPpaMOTHOCTL PEUH), IOCTOBEPHOCTS HE
M3BECTHBIX IHHPOKO METOIOB HCCIEAOBAaHMA, JOCTOBEPHOCTH METOAOB
KOHKYPHPYIOUIMX 3aKJIOUYEHHH, €CJIM HET OCHOBAHMWM [IpU3HATL Ka-
KHe-TH00 U3 HUX HEOMyCTHMBIMH.,

2.2. Peaynbmamei donpocos ceedywiux nuy

Ceronns nousTHee Y NPUBLIYHEE 3BYYHT UMEHHO TaKOoe HAMMEHO-
BaHWE TPYNIbl COOTBETCTBYIOLIMX AOKA3aTeNbCTB, YEM BIOJHE COB-
najaollHe ¢ 3aKOHHOH KiaccuHKauMued Ha3BaHHs IS KaKAOro BH-
Ja. «rOKa3aHHd OKCIEpTa», «IOKAa3aHUA CBEAYLUETO CBUAECTENAN,
«CIIPaBKa-KOHCYIbTAaLUA crieyyanucra». Bee aeno B mano# yperynu-
POBAHHOCTH, OTCYTCTBHM NMPAKTHKH 1O NPHUMHE HENAaBHHUX H3MeHe-
HUH 3aKOHOAATEJBbCTBA, BHOCALIMX CEPbE3HBIE HHCTHUTYUHMOHAbHbIE
KOPPEKTHPOBKH, a Taloke B HEOONBILIOH TEOPEeTHYECKON HccnenoBaH-
HOCTH HEKOTOPbIX &CNEKTOB, B NPOLLJIOM — TaKKe€ B NPOTUBOPEHHUAX
YroJ0BHO-MpPOLIECCYANbHOro 3aK0oHa (IONMpoc IKCnepTa B CyAe).

B npaxruke cBejyuiMe nuua JONpPaliKBaOTCH KaK B XOAe NpeaBa-
PHTENBHOIO PACC/ICAOBAHMA, TAK M B CY/J€ C Pa3JIM4YHBIMH LIENSIMH,
YeMy JaeTcd HaHMEHOBAHHE («IOTPOC CrELHATIHCTay WIH «QOMNpoc
3Kcnepra» nogdac 6e3 yuyera creuHPHUKH JaHHBIX NMPOLECCYaIbHBIX
aewcteril. IToatoMy akTyanbHO 0OpaTHTBECA K [10CHENOBATE/ILHOMY |
PacCMOTPEHUIO NPABOBOH NPUPOALI M AETANEH NMOAYUEHHsS NOKa3aHUH
3KCMEPTa, pe3ynbTaToB A0NpOCa CNEUHAINCTa (KOHCYNbTAUHi), NoKa-
3aHHH CBeayLIero CBHIAETENS.

Hrak, nonpoc akcnepra # ero nokasaHus.

1
Jlynunckan I1.4. loka3ateqscTBa W JOKAIRIBAHHE B HOBOM YTONOBHOM IpoLec-
ce. Poceuitekas roctuums, 2002. Ne 7. C. 5.
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Kak u3BecTHO, cynefHas 3KCnepTH3a 3apoKaanach KaKk MHCTHTYT,
ONU3KHMH K CBUNETENBCKUM MOKA3aHUAM, MO KpalHEH Mepe, no Tako-
MY MPH3HAKY, Kak 0043aTE€AbHOCTh JIMHYHOTO YYacTUsl DKCIepTa 8 Cy-
nebGHOM 3acelaHHM U ero AoNIpoca.

CobcTBEeHHO, B EpHOA 3apoXAeHHs HHCTHTYyTa cyaebHOM 3kcnep-
THU3bl peydb W12 00 YCTHOH MM MHCBMEHHOH (PopMe 3KCIEPTHOrO 3a-
kmoveHus. OgHako nucbMeHHas opma, BKIIOHYaeMas B YFOJIOBHOE
JEJI0, Cpa3y CTajla HEOTHEMJIEMBbIM aTpUOYTOM B MpEACTAaBIEHUH O
TOM, 4YTO TaKOe 3KCnepTHoe 3akmoueHue. Ho He camo no cebe nuyHoe
y4yacTHE 3KCNepTa B fpolecce JEMOHCTPALMH €ro 3aK/IHOYEHHs npe-
JOMpPEACIHI0 CO3JaHHe HOBOrO AeiicTBHA — jgonpoca 3kcrnepra. Or-
NallEeHHE DKCMEPTOM CBOEro 3aKIIOYEHHs He ecTbh aonpoc. Jonpoc
MPEANONATaeT, YTO 3KCNEePTy MOTYT OBITh 3aJaHb] BOMPOCHL.

Jlonpoc 3kcnepToB Obla npengycMoTpeH cT. 695 Ycrasa yromosHo-
ro cynonpoussoacrtea 1864 roaa:

«3a npeacTaBNeHHEM CBEAYLIWMH JIIOJBMH HMX 3aKIIOYEHHSA, UM
MOTYT ObITh, C pa3pelieH! NpeJceAaTeN, TPEUIOKEHB] BONIPOCH! KaK
CYAbAMH U NPUCKHBIMU 3aceaTeNAMH, TaK H CTOPOHAMHY,

B 3agaBaHuH BOMPOCOB M I1OJIYYEHMH OTBETOB IKCMEPTA AOMNPOC
3KCMEpPTa 3aKimouaercs M cerogHs. Takum obpazom oH Obut perna-
meHTHpoBaH YIIK PCOCP 1960 r., takum — u cediuac, YIIK P.

Kak cnipaBeaiuBo noayepkyBaceTcs B COBPEMEHHOM HaM KOMMEH-
tapuu (nanHom JLX. YpasrunbaeeBbiM), «JOMPOC IKCIEPTA B OT/IH-
YyHe OT JONpPOca CBHUACTENN HAa4MHAETCS HE CBOOOAHBIM pAaccKa3oM
060 BCEM W3BECTHOM IO IENY, a NIOCTAHOBKOH KOHKPETHBIX BONIPOCOB,
HYX2IOWKMXCA B PashACHEHHU WK JIOTIONHAOUIMX BOTIPOCEHI, pa3pe-
LIeHHbIE B 3aKU1104eHuH KkcnepTay'. Takum o6pasoM, no cMuicay 3a-
KOHa, MUCBEMEHHOE 3aK/IIOYEHHE 3KCIEepTa, HE PacCUMTAHHOE, KaK H
mo6oi JOKYMEHT, Ha JleTallbHOE COOTBETCTBHE BOCIPUATHIO N1000r0
YUTaTENd C €r0 Pa3/iHYyHBIM YPOBHEM IDYAULMH, 3HAHUS TEPMHHO-
NOTHH, NPEACTaBNEHHS O METOAAX MCCIIENOBAHMA U T.M., MOXET
6bITb AOMOJHEHO YCTHBIMH TMOSACHEHUAMY CHE€AOBATEMO, CYAy H
BCEM Y4acTHUKaM cyaebHoro pa3bupare/iLcTBa B OTBET HA 3a7aHHbIE
MMH BONPOCHI.

VIIK PCOCP 1960 roja npeaycMaTpuBan 310 ACHCTBHE — AOMPOC
" 3KCMEepTa, — HO HUYEro HE FOBOPHII O €70 MOKa3aHUAX. 3HAUEHHE MO-

' Vpazaunwoeee JI. lonpoc 3kcnepra B cyae // Poccuiickas rocthuma. 1997. Ne 6.
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Ka3aHHN 3KCMepTa Kak CaMOCTOSATENIBHOIO J0Ka3aTe/ibCTBa NMOATBED-
AMNOCH B INPaKTHKe npuMeHeHWs HasBaHHoro Kopekca. B teopum
YroJIOBHOTO Mpolecca JOKa3aTeNbCTBEHHOE 3HAYEHHE pe3y/bTaToB
JOMpoca 3KCNepTa HaXoaWIo clleayouee 0ObACHEHHE.

OnHH yuyeHbie CYHTAJIH, YTO 3TH PE3Y/bTaThl ABIAIOTCA AOINOMHE-
HHEM, TIPOAOC/DKEHHEM 3aK/IIOUEHUS, BBICTYNAIOT KaK e€ro CocTaBHas
4acTb.

Hpyrue, He cornaunasch ¢ 3TMM, YKa3biBajau Ha ocolyro npoueccy-
anbHY0 GopMy aonpoca skcnepra. Takoro MHEHHSA NPHAEPIKHUBAETCA,
B yacTHOCTH, J1.X. Ypasruneaees: «Jlonpoc akcnepra oCyLIeCTBISET-
cs B apyroit npoueccyanbHoil dopme. [loaTomy oH He MOXKET OBITh
COCTaBHOM YacTbiO WIH MPOIO/IKEHHEM 3KCIIEPTH3BIL, MOAOOHO TOMY,
KaK Jofpoc, HarpuMep, CNeUHantneTa H MOHATOrO He ABAETCHK INpo-
JOJIKEHHMEM COOTBETCTBYIOLLEIO CIIEACTBEHHOIO AEHCTBUSA, AaXKE €CJTH
UM MOATBEPKAAIOTCE MK PA3BACHRIOTCH TE JKe Cambie (aKThbl, KOTO-
pbl€ H37I0XEHBI B NPOTOKOJIE CNEACTBEHHOrO AEHCTRBHAY .

Hymaetcs, nogobue 3zech MoKa3aHO He COBCEM BEPHO: MOHATOH H
CTIELIHATTUCT, Y4aCTBOBABIUKMH B CNEJACTBEHHOM AEHCTBHH, AONpaLIK-
BAlOTCH B KAHECTBE CBMJETENIEH, MOACHAIOWMKX, KaK NMPOHU3IBOAHIOCEH
3TO ACHCTBHE B CMbICE COONIOAEHU NMpeaAnrcaHui 3akoHa. X noka-
3aHHA HMBIOT XapaKTep BCIOMOFaTeJbHBIX KOHTPOJBHBIX AOKa3a-
Te/bCTB, NIPU3BAHHLIX OATBEPAMTH JOMYCTHMOCTb W JOCTOBEPHOCTD
COOTBETCTBYIOUIMX NPOTOKO/OB CJAEACTBEHHBIX AEHCTBHH B YacTH, HE
ACHOM Mocie NpoYTEeHUs NMpoTOKoa. B TakoM e nopsjke U ¢ TeMH
XK€ LEJIIMH B KaueCTBe CBUAETENA MOXeT ObITh AOMpPOLLEH 3KCHepT,
Y4aCTBOBABLUHKH B CJ1€[ICTBEHHOM AEHCTBHH.

O kakoM-nmH00 WHOM 3HAYEHHH AOMNpOCca MOHATOrO, CrEUHaINCTA,
YUYaCTBOBAaBLIEr0 B CAEACTBEHHOM OEHCTBHM, HHYErO HE HM3BECTHO.
JINHIb B HOBBIX YCJIOBUAX, KOT/JA 3aKOHOAATENIEM YHUUTOMNEHBL HEKO-
TOpble HHCTO popMabHble Oapbepbl (3anpeT Ha COBMEuleHHE YyHK-
LMH 3KCnepra U crieuHanicTa, cneoBaTens H rocyaapcTBeHHOro 06-
BHHHUTENA, OTCYTCTBHE BO3MOXXHOCTH B HCKIIIOYMTENBHBIX Cly4dasx
ofofiTHCh Oe3 noHATBIX), a Ha TepBblH IUIAH BBLIXOAAT KOMIIETEHT-
HOCTb M KOMIIETEHLHS C1el0BaTeNls, CNEeLHAINCTa, MOHATOro — BO3-

: Ypa3ewwdeee JI. lonpoc akcnepra B cyae // Pocculickas roctuums, 1997, Ne 6.
? O secnomorarebHbIX KOHTPO/BHBIX J0KA3aTEAbCTBAX CM.. Xauipos A.A. Koc-
BEHHBIE noKazaTtenscTBa. M.: M3a-so «Opuaunueckas naurepatypa», 1979.
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MOXKHBI pa3pabOTKH B HanpaB/ieHHH DPa3BUTHMs JOMNpoca BCEX ITHX
YYaCTHHKOB MpOLiecca No THIY JOMPOCA 3KCMEPTA, TO €CTh C LE/bIO
pa3bSCHEHHUs M ONOJIHEHUS MPOTOKONA CIEACTBEHHOrO JEHCTBHUA B
COAEPXKATENLHOM ([IOMCKOBOM), a He (POPMAJIILHOM acnekTe, U — Bbl-
ACHEHHA KOMITETEHTHOCTH.

Ho B yacTH cOBpEMEHHOI0 TOHHMaHHA [IOTIPOCOB NMOHATLIX U Che-
LIMATUCTOB CEAYET OrPaAHUYUTHCH JIHUIP MX JONPOCOM B KauecTBE
cBUAETENEH. DKCNEPT TOXE MOXKET ObITh JONpOLLEH B KAYECTBE CBHAC-
TeNs /i NOACHEHHA O TOM, KaK NMPOU3BEAEHO CIIEJCTBEHHOE MIIH HHOE
IpOLECCYTbHOE AEHCTBHE, B KOTOPOM OH Y4acTBOBAJI WIH [PH KOTO-
pOM MpPUCYTCTBOBaJ, KOO, HaMpUMEp, I TOro, YToObl 3aCBHACTENb-
CTBOBATb, YTO C/IOB B CBOEM 3aKITIOYEHHH HE 3a4EPKHBA, 3a4epKHYThiE
KEM-TO CBOH CJIOBAa MOATBEPMAAET. JTH CBHICTENLCKHE TMOKa3aHHA
UMEIOT 3HaYEeHHe BCIIOMOraTeNbHBIX KOHTPONBHBIX TOKA3aTENbCTB.

OnHako B X0€ JKOMpoca 3KCrepTa JONpallHBaeMoe CBeaylLiee fin-
1o pUrypHpyer He B pojid CBUAETEN, a B POJIH 3KCIEPTA.

Jpyrux apryMeHTOB, ONMPOBEPraiolUX MNOHUMaHHE 3HAYEHHA pe-
3yJIBTATOB [JONPOCA 3KCMEPTa Kak [OMOJHEHHS W COCTABHON 4HacTH
IKCTIEPTHOTO 3aKIIOUEHHA, 32 HCKITIOHEHHEM YKa3aHHS Ha HEnoJIHOTY
TAKOrQ MPEICTaBAEHUA O JONpOCce KCNepTa, HE HMEETCA. YKa3aHHe
K€ Ha HEMOJIHOTY, KaK MOKa3bIBAeT MPAKTHKA, 34€Ch BIIOJIHE CNIpaBel-
NIMBO: 3KCIEePT WHOraa coobulaeT HOBBbIE CBEACHHA O (akrax, UMero-
LHMX 3HAYEHHE IS NPABUIILHOTO pa3pelicHus jena, He tpebytoiue
JUIA CBOErO BBISBAEHUA JOMONHUTEALHOIO HCCNEAOBAHUA. DTO NpH-
3HAHO 3aKOHOAATENIEM, BKITIOYMBIUMM B NEPE4YCHb UCTOUHHKOB AOKa-
3aTEJIbCTB MOKAa3aHWA JKCTEpTa.

Ho B KakoH-TO 4aCcTH CBEJCHHS, NOJAYYaeMbIe OT 3KCMEPTA B XOMA€
ero J0Mpoca, ABIMI0TCS UMEHHO pa3biCHEHHEM H IOMNOJHEHHEM 3a-
KJTIOUEHHA, ROMNOTHAIOIMM ero Kak cocTaBHas 4actb. Ha 3to paccuu-
TaHa M NpeJIOKEHHas HaMM KIacCH(PHMKALMA IKCIIEPTHBIX 3aK/HOUe-
HU#, IPHU3BaHHAs YPAaBHOBECHTE BECNEPCTIEKTUBHOCTL NPUMEHEHHS K
3THM JOKa3aTe/IbCTBAM AEEHUS Ha NEePBOHAYAIbHbLIE U NPOM3BOAHEIE
(Tak KaK OHM BCerja NepBOHAYANbHbIE).

HaroMH#M, YTO SKCTEPTHBIE 3AKIIOMEHHMA Mpeiaraercs foapas-
ReNATh Ha Ba BHA:

1) BrionHe «pa3BepHyThIE», HE TPEOYIOIHE Pa3bACHEHHA M A0MOJ-
HeHHUs [PH JOMpOoce IKCnepTa,
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2) Moryiwuue norpebosarp A0Mpoca IKCIEpTa, HanpHMeEp, He co-
nepxaue o6ocHOBaHHMA BbIOOpa METONMKH (€ClH IKCNEPTY OHa
npeaCcTaB/IAeTCd yTBEpAUBLIEHCS B NpakTHKe, He Tpebyrouei oboc-
HOBaHHs) .

B xone ponpoca ycTpaHsiercs M TOT HEJOCTATOK, YTO B 3aKmioue-
HHH HeT HH 060CHOBaHHMA BeIGOpa METOIMKH, HH YKa3aHHUS HA HCTOY-
HUkH. Tak, HanpuMmep, Ha JOMpoce B CYAE PKCHEPThi NMOACHHWIH, YTO
HCXOAWIH M3 TOrO, YTO MOBPEXJAEHHE B BHJE KPOBOMINIHAHHA ObLIO
HE TOMIbKO B JIETKWX TKaH%X, HO AOCTHIJIO ¥ COJTHEYHOTO CTINETEHUS M
NPUBENO K NEPBHYHOMY LIOKY ¢ pedneKkTOPHOH OCTaHOBKOH cepaua,
OJIHAKO ME€XaHH3M MEPBHYHOrO 1HOKA HAYKOH elle NMOJHOCTBHIO He yc-
TaHoBJieH. [Ipn ponpoce BBIACHWIIOCH, YTO JaHHbIH MeTox H30paH
3KCMEpPTaMH — COTPYAHHKAMHM OAHOH W3 Kadenp MEQULIMHCKON aka-
AEMHH, TaK Kak pa3paboTka 3TOro MeTo/a OTHOCHTCS K NEpCleKTHB-
HbIM HanpaB/JeHHAM HayyHbIX HccieRoBaHHH kadenpel. Ilpu Taxux
obcToaTensCTBaX 3aKIIOUEHUE IKCMEPTOB HE MOMIO ObITh NMPH3HAHO
JOCTOBEPHbBIM,

3HayeHWe COCTABHOW YaCTH 3aKUTIQUEHHUA IKCIEPTa HUMEIOT TaKKe
P23BACHEHHUS YNOTPeONSeMBIX B HEM TEPMHMHOB, TEXHHYECKUX BE/IH-
YHH ¥ HCHONb3yEeMBIX Hay4yHbIX nonoxeHui. Hanpumep, nHorna skc-
nepTa-aBTOTeXHUKA NpOocAT pacldpoBaTh TaKHe CrElHanbHbIE Tep-
MHHBI, KaK KO3Q(QHULUHEHT CUENNIEHHs WHH ¢ AOPOroi, KoapdUiLHeHT
3P PEeKTHBHOCTH TOPMOXKEHHA, Bpems cpabaThiBAHHY TOPMO3HOIO
NPUBOJA, BPEMs HapacTaHus 3amennenns W T. n.’. Moryr notpeGo-
BaTh Pa3bICHEHHA TaKHe TNCHXONOrHUECKHE TEPMHHBI, KaK «PEaKTHB-
Has TPEBOXHOCTBY, «CUTYaTMBHOCTh noseiaeHus». CynebHo-Menu-
LUMHCKOMY 3KCrepTy B NpaKTHKE 3aRaroTrcs Bompocel: «UTo Takoe
TOYKH TPaBMaTHHMECKOro Bo3aeHCTBHA?». Mnu: «UTo Takoe mpuxus-
HEHHBIE [MOBPEXKAEHHA, YTO — TOCMEPTHBIE?N.

Kax y»xe rosopunocs, cBefieHHS KOHCYJITALIHOHHOTO, CIPaBOYHO-
ro Xapakrepa, TO €CTb cBefieHHA O (pakTax, OOLIEH3BECTHBIX Cpe/H
CHELHATTHCTOB, MOTYT COAEPXKAThCA, TOMHMO APYTrHX UCTOYHUKOB, B
OKCHEPTHBIX 3aKIIOYEHHAX H COOOLICHHAX O HEBO3MOXHOCTH HOaTh

' Hanpumep, B 3aK/TIOMEHHI YKa3BIBACTCA: «HCCHEIOBAHME NPOBOAHIOCH MO CXE-
MaM H METOAMKAM, H3I0XEHHBIM B NMocobun « KpUMHHANHCTHYECKOE HCCIEAOBaHHE
BOJIOKHHCThIX MaTepHaos ¥ u3aenuit u3 uux». Bem. 1-2. M, 1983,

? Vpazeunooees JI Honpoc 3kcniepra B cyae // Pocculickan octuumns. 1997. Ne 6.
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3aKU1I04eHHE 3kerepTa. B 9tux ucTouHMKaX OHY OBIBAIOT MOMEILEHBI B
BHJE NOTMYECKOro 3BE€HA B LENH pacCyKNAECHHHA, B KauecTse O0bLUIOH
NOCBIIKH CHUTOrH3Ma. Hanpumep, «B FCUXOJIOTHH HW3BECTHO, YTO
3MOLHOHAJIBHOE COCTOSHHE 4eNoBeKa B 3HAYMTENIbHOH CTENEHH onpe-
aensercs CyOBbEKTHBHBIM BOCIIPUATHEM ABJICHHH, 3aBUCAIIHUM OT WH-
JMBMITY ATTBHO-TICHXOOTHUECKUX OCOBEHHOCTEH .

OcOGEHHOCTL WX 3HAYEHHMS B JOKA3bIBAHHH 3AKIIOYAeTCs B TOM,
YTO JUIS TAKHX Pa3bICHEHHH 3KCHEPTHOro 3aK/IOYEHHS MOXET OBITh
MPHIALUIEHO APYroe CBEAyllee JHLO, HE KCNEepT (Hanpumep, SKc-
nept 00JIEH UAH B AAUTENLHONH KOMaHIMpOBKE). DTO CBEAYIUEE ANLQ
BBICTYNAET 3A€Ch B POJM CHEHHAIMCTA. Takoi CreumalucT MOXET
ObITb NPUBACYEH W 3ALHTHHKOM, B CY/I€ OH MOXET ObITh JOMPOLIEH.
Jlonpoc crietiHan1cTa-KoHCYIbTaHTa B XOJA€ NpeJBapHTENbHOIO pac-
CNEeIOBAHUA 3aKOHOM He TpeAyCMOTpPeH, HO M He 3ampeutaercs. B
ciydae cnopa o ¢opme BO3MOMHA 3aM€Ha JOMpPOca MUCBMEHHOH
cnpaskod. O[HaKo JONpoc ApYroro cBeAyIEro JiMla, He 3Kcnepra, B
CBA3H C 3aK/IIOYEHHEM 3KCMEPTa BO3MOXCEH JIHUIb ¢ LEIbIO cooblue-
HHS OOIEU3BECTHBIX CBEIEHHH — HAYUHBIX MMOJIOXKEHHH H 3HAUYEHHH
TepMHHOB. He pomyckaetcs, 4ToObl o BUAOM KOHCY/IbTALHH JlaBa-
A0Ch 3AKUTIOYEHUE, OCHOBAHHOE Ha JaHHbBIX, BBIABICHHBIX HPYrHM
SKCIIEPTOM.

Hanpumep, no oqHOMY M3 yroJIOBHBIX A€l KPACHOMAPCKOM npak-
THKHU B KauecTBe crieumanucra Osin gonpotueH JI., kotopomy npenoc-
TaBJIEHO A O3HAKOMJICHWMA 33KJIIO4EHHE CyNeOHO-MEIHUMHCKOro
akcriepta H. ¢ npocb60if M3yuuTts ero u MOACHHTH, YTO O3HAYAET OT-
BET, MOMEUICHHBIH B NYHKT «BY»: IIPH KCCIEAOBAHMH Tpyna obHapy-
’KEHO CKBO3HOE OTHECTpE/ILHOE ITyJIEBOE PAHEHHE JIETKHX TKaHeH
npaBoi MOMOBHMHBI TYJOBHILA, MOTJI0 OBITE MPHYHHEHO W3 OrHe-
CTPE/IbHOTO OPYKHA, 3apAKEHHOTO ITyJeH, H Y KHBbIX ML OUEHHBA-
etcsa no Hexoay». Cneuranuct J1. nan orset: «Ilockonbky 3kcneprom
H. noBpexxaeHui COCYAHMCTO-HEPBHOTO Iy4Ka 10 XOAY PaHEBhIX Ka-
HaJIOB HE YKa3aHO, HapyIUEHU LEIOCTHOCTH KOCTEH 110 XOony paHe-
BbIX KaHAIIOB HE OITMCAHO, TO JaHHBIC MOBPEXKAECHUA ONACHBIMHU JUTA
KHU3HH HEe ABNATMCH. IIpH OTCYTCTBHM XUPYPrHUecKod obpaborku

' Uz saxmouenus Ikcnepra-ncuxonora no meny ll., npuseacuxoe B npumep B
monorpadun O.J]. Cumxoeckoli «AddEKT. KPHMHHANBHO-NCUXOIOFHYECKOE HCCTIe-
nopanue». M.: Hag-so «IOpautundopmn», 2001. C. 148.
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JIETKMX TKaHE# Mo XOAy paHEeBbIX KAaHAJIOB BCEriga CONpPOBOXAAETCH
JUTMTEJIbHBIM PaccTPOMCTBOM 340pPOBbS HA CPOK CBbilE 3-X HEAEAL U
Mo 3TOMY MPH3HAKY Y KHBbIX JIHL KBAIMDUHLUHUPYETCA Kak BpER 3A0pO-
BBLIO CPEJIHEH TAXKECTH.

B pauHoMm npumepe JI. He TOMBKO Pa3bACHHI, YTO 3HAMUT Yy HKH-
BBIX JIMLl OLIGHUBAETCS IO HCXOAY», HO M OLIEHWT ONacHOCTh [OBPEkK-
JNEeHUH, OCHOBBIBAACH Ha YUTEHHH HYKOro 3akmoueHus. [Ipu Bceil, Ha
NEpBBIA B3MIAA, OYEBUAHOCTH MONL3bl TAKOr0 JONpOCa, CIEAYET IpH-
3HaTh, YTO NO Npasuiam acHcTyrowero Y1IK ero pesyasrare! Hepo-
IyCTHMBI, HE obecrnieuyeHa AOCTOBEPHOCTHh BbiBoja. [Ipu gompoce ca-
moro H., BO3MOXKHO, BBIACHHIOCH Obl, YTO OH He OMHCAal, HarnpUmep,
BBISIBJIEHHBIX TMOBPEXISHHUH COCYAHCTO-HEPBHOro myyka ¥ T. 1. He-
CMOTPS Ha, BO3MOXXHO, CMPaBEUIMBYIO YOEKIAEHHOCTh Ce0BaTe/Nq B
HeOBIBAIOCTH NOAOOHBIX YNYLIEHHH, 31€Ch HET TOCTOBEPHOCTH JOKa-
3aTe/IbCTBA, TO €CTh YCTAHOBJICHHUS CTIEAOBATESEM HE TOJIBKO «UCTHHBI
ans cebsi», Ho U «McTHHBI Ans Beex». Hepapom YIIK npeaycmarpusa-
€T €IMHCTRO CBEJCHMH O daxTax ¥ COOTBETCTBYIOIUX HCTOYHUKOB.
BbiBOA no pe3ynbTaTaM crneuuanbHOTO HCCIEAOBAHUA AENAET TOJNBKO
caMm HccnesioBarenb, TO €CTh IKCMEPT, @ HE APYroe CBEAyLIEE JHLO,
NpOUMTaBlIEE 3aKTIOUEHHE,

M, HakoHel, TpeTha U3 BO3MOXHBIX COCTABJAKOUMX AOTIPOCA IKC-
nepra — cooOLUEHHE UM HOBBIX CBEICHHUI O (aKTax,

TTokazanua 3xcnepra — 3TO COOOUICHHBIE WM HOBbIE JaHHbIE 00
00CTOATENBCTRBAX, NMOANEKALIHX NOKA3bIBAHHIO MO Aey, B OTBET Ha
BOTIPOC, HE peLUaBIUMIACA B 3aKAIOUYEHHH, HO JOCTYNHBIA I15 pellUeHHS
3KCIIEPTOM, KOTOpBIi nposen uccieaosanyde. Hanpumep, Mor iu no-
TEPIEBLUKH MePeABUTaThCa MOC/e NOMYYEHHOrO PaHEHHS, KaKoe pac-
CTOSHME OH MOT MPEOAOIETh M T.MN. .

HApyro# npumep. 3akmoueHueMm cyaeGHO-OannucTHYeckOH 3KC-
NEPTH3bl YCTAHOBICHO, YTO HA HCCIIEAOBAHHE MNMpPEACTaBI€HA py4Has
rpadata PI'JI-5, cHapskeHHas TpoTHIOM, aBistomasca Goenpunacom
OCKOJIOYHOTO JEHCTBHSA, NPHIOAHBIM AN MPOM3IBOACTBA B3phIBA, Ca-
MOZE/IbHOH cOOpKH, € AepOpMHUPOBAHHBIM WITATHBIM KOJbLLOM CTaH-
AApTHOTO B3pbiBATENS (M3-3a 4Ero B3phiB HE npousowesn). Y cyaa
BO3HHUK JIOMNOJIHUTENBHBIN Bomnpoc, Obla JIM NpU B3pbIBE TpaHaThi

' CM.: Opnos IO.K. I1pousBoacTBO 3KCNEPTH3LI B YTONOBHOM rpouecce. M., 1982,
C. 42.
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ONacHOCTh MOPAKEHHA HaXOAMBIUMXCA B HENOCPEACTBeHHOH Gnu3oc-
TH OT Hee ToTeprieBIlel U ee aeteil, Obula M OMAaCHOCTh MOBpEX/e-
HHUS KBapTHPHI NOTEpNEBLUEH U COCETHHX KBapTHP. DKCIEPT jJan Mno-
Ka3laHHWA: «YYHThIBaA NOpaxKalolue CROMCTBA rpaHaThl, NPH €¢ B3pbi-
BE OMAacCHOCTb NMOPAXECHHSA HAXOAMBLIMXCA B HEMOCPEACTBEHHOH Onu-
30CTH OT Hee norepnepuwieid U ee aereil Oblna JOCTATOYHO BENMKA.
BmecTe ¢ TeM, C y4€TOM MOACHEHHH MoTepnepiieii 06 OTCYTCTBHM
mebenu B KBapTHpE, [€ ynana rpaHaTta, Hanuuud TaM BCTPOEHHBIX B
cTeHy 1IKaQoOB, 110/1aralo, YTO B3PLIB I'PaHaTsl HE MOB/IEK Obl KAaKMX-
nubo 3HAYUTENbHBIX MOBPEXXAECHUH He TONBKO KBAPTHP COCEeeH, HO U
KBAPTUPH! MOTEpIEBLUEH, TaK KaK Mopaxkarollee ACHCTBHE IpaHaThI
651510 GBI NOTALICHO BCTPOEHHBIMH B CTEHY IIKaQaMH H ABEPBION .

Kak ykaspieaeT JI.X. Ypasruabpgees, «€C/iH Ha JONPOCE BHIACHHT-
CH, YTO IKCMEPT HE YKasajl B CBOEM 3aKIIOHUEHHH OOHapy>XXeHHbIe UM
NpY UCCIEAOBaHHU (DAKTBI, KOTOPBIE BAMAKOT MIH MOTYT BIMATH HA
KOHEYHbIE BBIBOJbI, TO TaKas HENOJHOTA 3aKIIOYEHHS MePepacTaeT B
ero HeoOOCHOBaHHOCTh, JENAIOIYI0 HEOOXOAHMBIM Ha3HaueHHe Mo-
BTOPHOM 3KCNepTH3by’. B TO ke Bpems, «IKCHEPT MOXeT GhIThb J0-
NpoLIEH U 0 Takux ¢axrax, KOTOPELIE 10 TEM MM HHBIM MIPHUYHHAM HE
HalIK OTPAKEHHA NPH OMUCAHHH HCCAEAOBaHHA». TakuM obpazom,
aBTOD MojApasjieNiieT He yKazaHHbIE B 3aK/IIOUEHHH, HO BblIICHEHHbIE
NpH KUCC/ICAOBAHHU (QaKThi Ha BIUSIOUIHE HIIM MOTYLUHE BIHATH HA
KOHEYHbIE BBIBOJBI M ~ BCE OCTa/IbHbIE. B TakoM nojgpaszaeneHum ume-
ercs 60b1I0H NpaKTHYECKHI CMBICH.

06 aToM rosoput crepywoluii npumep. Bo Bpems NbsiHOH npaku
OAHOMY M3 ee yuacTHMkoB — I'puropuio M. Obl1 HaHeced yaap o0-
JIOMKOM KHpIH4a o rosioee, B obsacts nesoro Bucka. Ilorepneswni,
HAXOAMBIUMICS B CO3HAHMM M COXPAHMBIUMK KOOPAHHALIMIO ABHXKE-
HHH, BMecTe O CBOMM GpaTtoM Muxaunom M. BeieXan Ha MOTOUMKIIE
npecaenosars obuauuka. o nopore norepneBlUnH, CHAOEBLUWHA Ha
3a/lHEM CHAEHbE MOTOLIMKJIIA, yIiai, IIOTEPSIB CO3HAHME U CITOCOGHOCTD
rnepeBUraThCcA caMoCTOATENbHO. McmyraBuiniica Muxaun 6pocun
OpaTa B TAKOM COCTOSHHH Ha I0POre H yeXa, He COOBIHMB HHKOMY O
cnyunsiiemcs. [lorepneBuni 6bin ofHapyxeH B GeccosHaTesbHOM

! Yronosnoe neno Ne 2-79/ 2000 (78033) apxusa KpacHoaapckoro Kpaesoro cyaa.
2 Ypaszunvoees JI. [lonpoc sxcnepta B cyae // Poccuiickas octuiing. 1997. Ne 6.
C. 28
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COCTOAHMH JICKAIMM Ha JOpore W JOCTaBieH B OONMBHHLYY, rae, He
NMPUXOAs B CO3HAaHHe, CkOHYanCsA. IIpHYHHOH ero cMepTH ABHJIOCH
KPOBOM3/UAHHE TIOA TBEpIY:O OOOJIOUKY TOJIOBHOTO MO3ra, BBI3BaH-
HOE TIEPEJIOMOM OCHOBAaHHMA ueperna. 3TO MOBpexAeHHe MOTJIO ObITh
CNIeACTBHEM KaK y/Japa KHpIIHUYOM 110 FOJIOBE, TaK H ynapa fpH raje-
HHH C MOTOLIMKIIA HA J0POTYy.

[NepsoHauanbHO CyaeGHO-MEANLUMHCKHIA 3KCNEPT MPHLIET K BbIBO-
1y, YTO MPUYHHOH TeslecHOro noppexjaeHus y ['puropus M. 611 yaap
roJIOBOM O OpOry NpH NafeHHH ¢ MOTOUMKIA. OHAKO CNelOBaTENb
He COIMacWics ¢ OTHM 3aK/IIOYEHHEM M BOT [OYEMY: NPH OCMOTpeE
Tpyna 3kcneproM 66110 3aPUKCHPOBAHO KOCBEHHOE AOKA3ATENILCTBO
TOro, YTO KPOBOTEYEHHE MOSABWIOCH Y NMOTEPHEBLIErO A0 MaACHUs C
MOTOUMKNA. -ITUM A0OKa3aTENLCTBOM ObUT 3aCOXIIUH NOTEK KPOBH W3
NIEBOTO YXa, HANpPaB/IEHHbIH BEPTUKALHO BHHU3'.

Takum ofpaszom, NokazaHHs IKCNEpTa — 3TO COOOLUEHHbIE UM HO-
Bble fAaHHble 00 00CTOATENBCTBAX, MONIEXKAHIMX JOKA3bIBAHHIO [I0
DieJTy, B OTBET HA BOTIPOC, HE PELIABLINICS B 3aK/JIOMEHHH, HO JOCTYI-
HbIi ANd peuieHUs 3KCrepToM 6e3 MpoBeeHHS NOMONMHUTENbHOro
uccnenoBanus. OTBeT Ha BOMPOC, KOTOPBIH ObI MOCTaBAEH U pelleH,
HO 6e3 yuyeTa HEeKOTOpBIX BBIBJIEHHBIX 0OCTOATENLCTE (IPHMEP: TIO-
TEK KPOBH Ha BHCKE NOTEPIIEBILEN0) HE COCTABJIAET COACPXKAHHUE T10-
kasaHu#t skcriepra. Ecnu takue dakrel ¥ obcyxaatorca B becene ¢
3KCHEPTOM, TO B CBETE CBWACTENBCKUX MOKA3aHHH O TOM, KaK NpoH3-
BOAMJIOCH nccnenoBaHue. OHH MOTYT NMPOACHWTh OCHOBAHHMA Ha3Ha-
UeHHs MOBTOPHOM HITH JOMOJHHTEIbHON 3KCIEPTH3L,

A kak OeITh ¢ pakTamMu, 0 KOTOPBIX OBbLT I1OCTABJIEH BONPOC Nepen
3KCMNEPTOM, HO OTBET O KOTOPBIX NoueMy-To He AaH? C TOUKM 3peHus
NONOKEHUH 3aK0Ha, ecny He TpeSyeTcs AOTIONHUTENBHOE HCCNEOBa-
HHE, O HHUX TaKke MOryT GBITh MOy4eHb! ITOKa3aHUS DKCIIEPTA.

Ha nepBrlii B3rnsa, rHopHpoOBaHHE BONPOCA CeAOBATENS ¥ OTBET
Ha ApYyrHe BONPOCHI SBHO CBUAETENBLCTBYIOT O HEKOMIETEHTHOCTH
akcnepra. Ho B npakTHke HEPEAKO MPOIYCK BOMpoca, XOTd M o0y-
CJIOBJIEH NPpodecCHOHaNILHOM MOpAOCTBIO IKCNEpTa, HO — Ha GoHE ero
rpaMOTHOCTH B 00OMAaCTH CrneLMaNbHBIX NMO3HAHMH, KeJaHUA npoje-
MOHCTPHPOBaTh, KaK caMo co00H pa3yMeroleecs, YTo TOYHbIA oTBeT
Ha 3TOT BONPOC AaH ObITb HE MOJKET.

' Xmeipos A.A4. Tpobnems: Teopuu nokaseisanus. Kpackozap, 1996. C. 47.
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Hanpumep, mo ogHOMY H3 YrONOBHBIX Ji€)1 KPACHOAAPCKO# npax-
THKH cyameaskcnepty Owil 3agan Bonpoc: «Ilpu HazHaueHHu cyaed-
HO-MEAUIHMHCKOH IKCrnepTH3s! ObUT NOCTAB/IEH BOMPOC O BPEMEHH Ha-
CTYIUIEHH CMEPTH NOTEPNEBLIMX, OJHaKo Bpl Ha naHHBIA BOMpOC He
orBetunn. Moxere i Brl, ceplnasich Ha cyaebHO-MeAMLIMHCKOE HC-
Cle10BaHHE, OTBETHTb, KOrJla HACTYIHJIa CMEPThb MOTEPIIEBLINX .
JkerepT oTBeTUN: «OT MOMEHT2 HACTYIUIEHHA CMEPTH OO MPOM3BOX-
CTBa CYACOHO-MENULIMHCKOH SKCMEPTH3bl MpoUuIo Oonee CyTOoK, YTO
NOATBEPXKAAETCS MOPHONOrHYECKUMH CBOMCTBAMH TPYITHBIX M3MEHE-
HUH, ONMHCAHHBIX B MOMX HCCieaoBaHUAX. boee KOHKPETHO BhICKA-
3aThCA O NABHOCTH HACTYIUIEHHA CMEPTH MOTEPIIEBLUIUX C YKA3aHHEM
KOHKPETHOTO BpPEMEHH HE TPEJICTABNAETCA BO3MOXHBIM, TaK Kak
TPYIIHbIE U3MEHEHHUS MPH OCMOTPE TPYMNOB HA MECTE NPOMCILIECTBHA
3a(pUKCHPOBaHBl He OBITM B CBA3W C MOWUM OTCYTCTBHEM Ha MecTe
[IPOUCLIECTBHA 10 [IpAUHHE DOIE3HUY.

Pesynbrar fonpoca CnElMANMCTa yXe ONMHCAH BKPATUE B CBA3M C
3aKJIIOUEHHEM 3KcnepTa ¥ obuien3BecTHOCThIO (akToB. CBeJeHHA O
¢akTax, o6LIeU3BECTHBIX CrELMANKCTaM, HHAYy€e roBOpfA, CBEACHUA
KOHCY/bTaLIHOHHOTr 0, CIIPaBOYHOr0 XapaKTepa, MOTyT COAEPKaThCH!

B IKCNEPTHBIX 3AKIIOUECHHSAX;

B COOOLIEHHAX O HEBO3MOXHOCTH AaTh 3aK/IIOUEHHE 3KCNEpTa;

B COCTaBJIEHHBIX MO 3anpocy caeAoBaTesis (O3HABATENA, NPOKY-
popa, CyAa) cripaBKax; |

B CIIPaBOYHBIX H HAYYHBIX HCTOYHHKAX;

B YCTHBIX COOOLUEHUAX CBEQYLLUUX JIHLL

OTHU cBelylHe Nulla YYacTBYIOT B YrOJIOBHOM CYAOIMPOH3BOACTBE
B KauecTBE CNELHATUCTOB.

CrielManucT MOKeT OblTh NPUBJICUEH K YHACTHIO B MPOLECCE KAk
ciiegoBatenieM ([l03HaBaTeNneM, MPOKYPOPOM, CYJOM), TaK H 3all{UTHHU-
koM (1. 3 4. 1 ct. 53 YIIK P®). B cyae on MoxeT 6biTh AonpotueH. B
cootBeTcTBHH co cT. 58 VIIK PO, cneunanuct npuenekaercs K yqac-
THIO B YTOJIOBHOM CYROTIPOH3BOACTBE i pasbiACHEHUA CTOpOHAM Y
CyAy BOIPOCOB, BXOAAILHX B €r0 NpoQeCcCHOHANBHYIO KOMITETEHLHIO.
Jonpoc crneuuanucTa-KOHCYIbTAHTa B XO/A€ MPEABAPUTEILHOrO pac-
cNIe0BaHKs 3aKOHOM He NIPEAYCMOTPEH, HO M He 3anpeitactcs. [pas-
I3, pelleHHe O TaKOM AOTIPOCE LIEJIMKOM 3aBMCHT OT CJIEIOBATENA
(1o3HaBarens, NpoKypopa).
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Cpeau MONHOMOYHMI 3alIMTHHKA XOTH M NPEdyCMOTPEHO NpHBIIe-
yeHue crieumanucra B nopaake cr. 58 YIIK P®, no orcyrcrayer me-
XaHH3M TaKOro NMPHUBJICHEHHS, 33 HCKMOHEHHEM MPHBIEYEHHA KOH-
Cy/bTaHTa K YYacTHIO B cymeGHOM pa3OHpaTenncTBe M ansd Jaum
MHCHMEHHBIX KOHCYAbTAUMOHHBIX 3aAKIIOYEHHUH — B TEYEHHE BCEro
npotecca. -

B ciayyae ocnapuBaHMA 3alIMTHHKOM DE3yAbTAaTOB JOMpoca crie-
LIHaJIMCTa CJICOBATENeM N0 NPUYHHE OTCYTCTBHA YKAa3aHHA B 32KOHE
Ha TaKoe ACHCTBHE, XOTA 3TO AECHCTBHE H JIETHTHMHO IO CYTH, 18 MC-
KJIIOYMEHHS CIOpa BO3MOXKHA 3aMeHa A0Npoca NMCbMEHHOH CNpaBKOA.

YcTHBIE M MHCBMEHHBIE CTIPABKH PaBHO3HAYHBI JpYT ApYry Mo Ao-
Ka3aTeNbCTBEHHOH LIEHHOCTH, TpeOyIoT JIMWL pa3HbiX AEHCTBHHM MO
¢uKcauuy CBENECHHIA: YCTHBIe — BeeMU ofecneuuTenbHbiMu CPeacT-
BaMH 10MpOca, MTUChbMEHHbIE — NOANHCAMH, NTEYaTIMH H T. . PEKBH-
3WTAMH JOKYMEHTOB.

PesynsTathl g0onpocoB creqHanucTOB — HE CBHAECTENbCKHE MOKa-
3aHUA, a coobieHHa 00 ODILeU3BECTHRBIX CPEOH CIIELMANHCTOB (ak-
Tax. CBHUAETENBCKHE NTOKA3aHHA — CBEACHHUA O (aKTax, HCCIeyeMbIX
B X0Oe Cylaonpou3poAcTBa. «[lokazaHHs CBedylux CBUAETEAEH» —
NoKa3aHUg, BKIIOYAOILKE BBIBOAbLI HA OCHOBE CMELHANBHbIX IMO3HA-
HUi. 3TO HAUMEHOBAHHE JAHO UM B TEOPHH H NOTOMY HECKOMbLKO YC-
JIOBHO, Be/lb UMEETCA B BHIY, 4TO TaKME 1OKa3aHHS MOTyT JaBaTh U
NOTEpNEBIUNA, ¥ noao3peBaeMbiii, U oOBHHAeMblid. Ho oObruHO He
FOBOPAT O CBeaylLieM OOBUHSEMOM, CBEAYLUEM MOTEpIEBIUEM, a MC-
Mosib3yeTcs TEPMHH «IOKa3aHMA CBeAyWEero ceuaerend». IIpasunb-
Hee MX Ha3blBaThb «MOKa3aHWS, OCHOBAHHHIE HA IIPUMEHEHHH CMELHU-
afnbHbIX no3Hauuiy. Takoli ceuaerens BUAHT Gonblue, Gonbliee Mo-
xeT coobumTh. Harnpumep, aBTOTEXHHK OKa3alcsi Q4EBHAUEM ABTO-
MoOuIbHOM aBapHH.

Hrak, nonpoc cBexyuiero nuua MoxeT OBIT:

— JOMPOCOM 3IKCTIEpTa;

— AOMPOCOM CTIeHHANNCTA-KOHCYILTAHTA;

~ ONPOCOM CBEAYLLETO CBUAETEA.



2.3. QanHbie 06 yyacmuu ceedyyux nuy,
codepxawjuecss 8 NPOMOoKoJIax c/redcmeeHHbIX
u cyfebHbix delicmeull

B cneacrBeHHbIX M cyneOHBIX aeficTBMAX CBeOYyLIHME JIHUA, MpH-
BJIEYEHHBIE K COAEHCTBHIO CY/IONPOMU3BOACTBY CBOMMH CrieUHAIbHbI-
MH [TO3HAHMAMHM, YHACTBYIOT B KaueCTBE IKCIIEPTOB H CMIELHAIUCTOB.
Llenu npHrnameHds WX, pelaemble MMH 3a[a4d, OCYIUECTBNAEMbIC
GYHKUHKH, AOKA3ATENBCTBEHHO 3HAYUMBIE PE3YJIBTATHI HX JEATENbHOC-
TH, B 3aBUCUMOCTH OT OpMBI YHACTHA, 3HAYHTENLHO Pa3HATCA.

Jins creupanucra ydactve B cieacTBeHHOM (CynebHOM) neficTBud —
OJHAa W3 OCHOBHBIX QYHKUMI B CMbIciE NPEAHAZHAYEHHA €r0 POJH B
npouecce, HeKOrxa eAHHCTBEHHas Qopma ero y4acTusi B NpOH3BOACT-
Be o yronosuomy aeny. Tak, 8 YIIK PCOCP 1960 roaa cneunanuc-
TY nocssanack tonsko cr. 133-1, B KoTopoH rosopunock o6 yuac-
THH CMELHANHCTA B ONPEAENEHHbBIX CNIeICTBEHHbIX AEHCTBUAX.

B cootsercTBuU ¢ 4. 1 cT. 58 VIIK PO, cnieuyanuct — 3TO JHLO,
obnaparoilee CreHanbHbIMKA 3HAHUAMH, TIPHUBJIEKAEMOE K YUACTHIO B
NpoLecCyaIbHBIX AEHCTBHAX /18 COREHCTBUA B 0OHapY>KEHMH, 3aKpe-
MJIEHUH U H3BATHH MPEIMETOB U NOKYMEHTOB, NPUMEHEHHH TEXHH-
YECKMX CPe/ICTB B UCCIEIOBAHHN MATEPHAIIOB YrOJOBHOTO Jena, Ans
[IOCTAHOBKH BOTIPOCOB IKCIEPTY, a TaKXKe Ul Pa3bACHEHUS CTOPOHAM
M CyAy BOMPOCOB, BXOAAUIMX B €ro NpoeCCHOHANBHYIO KOMMETEH-
umio. Kak B4IMM, Ha NIEPBOM MECTE M CETrORHS CTOMT y4acTHe B MpPO-
LecCyalbHbIX (CyAs MO (PYHKUMAM — MOHCKOBBLIX M HCCHEAOBATE/Nb-
CKMX, TO €CTb, NPEHMYIIECTBEHHO, CIEACTBEHHBIX M aHAJOIMYHBIX
cyaebHbIX) ReACTBUAX /1A COAEHCTBHA B OOHAPYXEHHH, 3aKpENIEHHH
M U3BLATHH NpeaMeToB M JoKyMeHTOB. [lekctrytommii YITK 3akpenun
TaxKe OMNpe/e/MBLIMECS B NPAKTHKE QYHKIMH CheLMaINCTa-TEXHHKA
(copelCTBYIOHIEr0 B MPUMEHEHHH TEXHHYECKHX CPEACTB B HCCeA0-
BaHWH MATEPHAJIOB YrOMOBHOIO Jiea) M CreLHanucTa-KOHCY/IbTaHTa.
CrnenHaaHcT-TEXHUK CROH (byHKU.HH BBIMMONMHAET TaK)Xe B XOnAe chel-
CTBEHHBIX H CYIAeOHBIX ACHCTBHA.

Mrak, Ha nepsoM MecTe cpeau QyHKUHMA cneuuanvcra B 3aKOHE
HA3BAHO CO/AEHCTBUE OpraHy, BeAYLIEMY YrOJOBHBIH MPOLIECC, W CTO-
POHaM B OGHApPY)KEHHH, 3aKPETJIEHHH H MU3bATHH NPEIMETOB H NOKY-
MEHTOB B X0/i¢ MpoLecCyaibHbIX ACHCTBUH.
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Cornacvo koMMmentapuio C.A. llleitdepa, Takoe 3akperieHHe B
3aKoHe QYHKLUHH CNeHaNHCTa, Y4acTBYIOLIETO B CICACTBEHHOM HEii-
CTBMH, ONpeNe/seT Poib CINELUHAIACTA KaK HAYYHO-TEXHHYECKOro flo-
MOLLIHHKA cneaoBartens. «B npouecce cneacTBEHHOro ACHCTBHA MTOMCK,
BOCMIPHUATHE M 3aKperUieHHE AO0KA3aTESNLCTBEHHON WHOOPMALMH OCY-
IIECTBJISET CaM CJIe0BATENb, CMIELHAIUCT Xe, HCToNb3ysA CBOE YMEHHE
o0palliaThCs ¢ HAYYHO-TEXHUYECKUMU CPEACTRAMM, OCBENOMIIEHHOCTD
B npoueccax cneaoobpa3oBaHys, 0COOEHHOCTAX NMPOU3IBOACTBEHHOMN
AEATENBHOCTH U T. [1., [IOMOraeT pelath STH 3a1auny .

B uenom Takoe npeacrasienHe 06 y4acTHM crieuMaiiMcTa B Clel-
CTBEHHOM JIHCTBUH AMCKYCCUH He Bbi3bIBaeT. Creayer Bbl,uenmb
‘MWL ABA acleKra.

Bo-nepBeIX, HAUMEHOBAHHE «MOMOLUHHK CJEO0BaTENA» HECET Ha
cebe onpeneneHHBIH HCTOPUUYECKHH Ipy3: CYLIECTBOBABLIHI B COBCEM
HenasHui nepnoa aeicteus YIIK PCOCP 1960 roma 3amper Ha co-
BMellleHHe (yHKUMH 3KCRepTa M CMELHaNMCTA 110 OIHOMY YrOJIOBHOMY
Aey, y4eHbIMH ONPaBAbIBAICSA KaK pa3 NMOJYHHEHHOCTBIO CIIELMANTHCTA,
€ro poJibio NMOMOLLUHMKA ciieaoBatess, 6maronaps KOTopoi OH Brocae-
CTBUU AKOOBI HE MOXKET OBITh MOTHOCTHIO HE3ABUCHMBIM IKCNIEPTOM.

Bo-mopmx poONb TOMOILLHAKA CAEJOBATENS BhITEKANA TAKKe H3
OBLENPHIHAHHOTO TOJIOXKEHHS, YTO, 061aas CNeUHANEHBIMI NO3Ha-
HHSIMH, CIIEJIOBATENb MOXKET M He ofpamarses K cneyHanucry. Cero-
[IHS, HATIPOTHB, BbICKA3BIBAIOTCA MPEANIOKEHUS’ ONPEAEAUTL OCHOBA-
HUA (MOKa3bIBAOUIME OTCYTCTBHE Y CIECAOBATE/IS CMEUHATbHBIX MO-
3HAHWH), IPH KOTOPBIX Y4acTHE CNELMATUCTa B CJIEICTBEHHOM ACHCT-
BHH cuHTasioch Obl 00g3aTenbHbIM. TeM caMbIM O6PUCOBAHO NOHKMa-
HHE POAH CMEUHATIHCTA KAaK CaMOCTOATENbHOTO YYACTHHMKA CIIEACT-
BEHHOIrO JeHCTBHS, OCYILECTBIAIOWEro cobcTBeHHBIE BYHKUUH. OO4-
3aTeILHOCTD YYACTHA CrelManicTa B ClnecTBeHHOM (cyaeGHoM) aeii-
CTBHH OTHAJIAET €70 OT pOJIM OMOLIHHKA C/IEA0BATENA.

Tax, mo cux nop BeayTCs AUCKYCCHH O POJIM MNejarora B yroyos-
HOM npouecce. Tem HGonee oueBHAHA caMOCTOATENbHAs poab Bpaua,

' Uleiipep C A. CnencrseHHble ACHCTBHA: CHCTEMA H npoueccyansdas Qopma.
M.: H3x1-Bo «lOpautuadopm», 2001. C. 135.

2 CM.: I'yces A.B. YronoBHO-TIpOLCCCYANbHBIC H KPUMMHANMCTHYECKHE NpoGie-
Mbl HCMOJIL30BaHHA ClICUHANBHBIX MO3HaHHI B X0A¢ NPEABAPHTENLHOIO paccnen0Ba-
HUA. ApToped. ... amce. ka1, pHa. Hayk. Bomrorpaa, 2002. C, 21.
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y4acTHEe KOTOpPOro B OCMOTpE Tpyna Ha MECTe NpoucuiecTsus 06g3a-
TenbHO. [lpHBeneHHBIH B npeasigylieM naparpadge npumep, Koraa
Bpauy HE CMOF CKOJbKO-HHOYIb TOUHEE ONPEACNHTb BpeMs CMEPTH
MOTEPIEBLINX H3-3a OTCYTCTBHS €ro B CBOE€ BPEMS HA MECTE IPOHC-
IUECTBHA MO NpH4YHHE OONE3HH, KaK HeMb3A JTyHlle MOKa3biBaeT, YTo
CMELMATHCT 3eCh BBIMONHAET CaMOCTOATENBHYIO paboTy, KOTOpyIO
Oe3 Hero HUKTO He caenaer. Jpyroii pasroBop, YTO Bpaua, y4act-
BYIOWIErO B OCMOTpPE TPYNa, 3aKOHOHATENIb CETOJHA Ha3BaJl JKCIep-
TOM. JleHCTBUTENBHO, ero PyHKuuy O6nn3kn K QYHKLHAM 3KCMepra,
Y4YacTBYIOMIETO B CNEJCTBEHHOM NEHCTBHM: OH SBHO (OPMHpPYET HC-
XOAHBIA MaTepHas AJif 3KCNIEPTH3bl, HA3HAUYECHHE U NPOBEAEHHE KOTO-
poH no 3akoHy obs3arenbHo. Ho ¢ dopmMalbHOH TOYKH 3PEHHA BEpEH
koMMmeHTapuit B.H. I'oHuyapeHKko, 4TO NMOKa IKCIIEpTH3a HE Ha3HAYCHa,
HET ¥ JKCrepTa, a Ha3BaHHe «CyAeOHO-MEAMIIMHCKUI IKCNEPT» OTHO-
CHTCS K IOJDKHOCTH, @ He TIPoLieccyanbHoM GyHKLMK ero .

YyacTtue 3KcnepTa B CIeACTBeHHBIX (CyAeOHbIX) NEHCTBUAX UMEET
LIE/TBIO MOATOTOBKY K 3KCIIEPTH3E M NMOTyHSHHE HEOOXOAMMBIX JOMOIHH-
TeNbHBIX JaHHBIX B npoliecce ee. 3to cieyeT u3 m. 3 u. 3 ¢1. 57 VIIK
P®: «akcrepr BnpaBe ... y4acTBOBATb C Pa3speUICHHA NO3HABATEINA,
ClIeAOBAaTeNs, POKYPOPa M CyAa B NMPOLECCYABHBIX ACHCTBUAX H 3a-
JaBaTh BOMPOCHLI, OTHOCSALIMECH K MpeaAMETY CyaeOHON 3KCNepTH3bIN.
[TpaxTHKa OOMOSHAET, YTO Y4acTHE BKCIEPTA B CICACTBEHHBIX (CY-
JeOHBIX) NEHCTBUAX MOXET NMOTpeOOBaTECA H Ui MOACHEHHUA ReTa-
NeM, BbIABIEHHBIX 9KCNIEPTH3OH.

10.K. OpsnoB Beigenun fea ycrnoBHA UCNOJB30BaHHS CIEUYANIBHBIX
NO3HaHUH B pamMKax CJIeJCTBEHHBIX JEHCTBHIA:

1) peyb naeT o0 BLIABJICHHH HArISAHO BOCTIPHHHMAEMBIX NpPH3HA-
KOB OOBEKTOB;

2) MpoLEece BBIABJICHHUS W €ro pe3y/bTaT UMEIOT obueaocTynHbli
JU14 BOCTIPUATHS XapaKTep’.

Takum o6pa3oM, pa3nHuKe B MONOKEHHAX CBEAYILMX JIHL, KOraa
OHM TMPOU3BOJAT IKCTIEPTU3Y N KOIZKA — YYACTBYKOT B CIICACTBEHHBIX
JAEHCTBHSIX, MpPeAonpeiesceHO He MOAYUHEHHBIM (3aBHCHMBIM, HeEca-

' Cw.: Fonuapenxo B.H. Ucnonb3loBaHME AaHHLIX €CTECTBEHHBIX M TEXHHYECKKX
HayK B yroJosHoM cyaonpoussosictee. Kues, 1980. C. 122,

? Opros FO.K. 3akmO4EHHE JKCNEPT2 M €r0 OLUEHKA MO YroNOBHBIM jenaMm. M.:
Opucr, 1995. C. 8.
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MOCTOATEILHBIM) TOIOKEHHEM BTOPLIX, 8 HEAIMU U YCAOBHAMHM NPO-
ueccyaibHbix AeiictBuid. B.A. Ilputy30Ba, cpaBHHBas MMONOXKEHHE H
pe3ynbTaTht ASATEbHOCTH CBEAYLIErO JIHLA B POJIH JKCIIepTa U crie-
LIMAJIMCTA, YYaCTBYIOUIErO B CJACACTBEHHOM AeHcTBUM, obpaliiaeT oco-
foe BHHUMaHHe Ha CyLIECTBEHHOE pasjiuve YCNOBHH paccMmaTpHBae-
MBIX JEHCTBHH.

CrieHJIUCTY, B OTJIHYHME OT 3KCIIEPTa, HEU3BECTHBI OOBEKT U Tpe-
aeflbl NPUMEHEHUA CIIeLMaNbHBIX NOo3HaHUH. OCMOTp MeCTa Mpouc-
LIECTBUA, CIAEACTBEHHbIH DKCTIEPUMEHT NpoH3BoAsTca 0e3 npensapu-
TEJABHOrO MOCTAHOBJAEHHUSA, TaK 4YTO OOBUHAEMbIH HE MOXET O03HaKO-
MHUTBCS C (HECYLIECTBYIOLUMMH AOKYMEHTaMU», OCTaBUThH CBOM BO-
MpOCHI, 3apaHee NMoTPeGoBaTh MPUBJIEYEHHS APYroro CNenHanucTa .
YCNOBHS CIEACTBEHHOrO ACHCTBHA AOHKHBI 00€CreYHTh NOAHOUEH-
HO€ BbITTOTHEHHE CBOMX (pYHKUMHI MOHATHIMU. «Henb3sg TpeboaTh oT
[IOHATBIX, YTOOBl OHH 3aCBM/IETEIBCTBOBAIIH, HAIPUMED, Takoi dakT:
«Ha JOKYMEHTE, HallIeHHOM IIPH OCMOTpE, UMeeTca TaHHOMHUCh che-
AYKOLUEr0 COOEpPKaHMA...», €C/IH MOABNEHHE BHAMMOrO TEKCTa Ha
nucTke Gymaru npousouio B X OTCYTCTBHE nMOO JOCTHIHYTO Ta-
KHMH CPEICTBaMH, CYIIHOCTh KOTOPbIX HEAOCTYNHA AJI1 HUX JaXKe B
camblX 0BLMX YepTax»’,

Haunbonblryio TpyAHOCTH BBI3bIBAET pasTpaHHUYEHHE YHACTHSA JKC-
nepta U cneuuanucta B cyae. Jleao B ToM, 4ro cynebHOe cneacTBHe
BEACTCA HENPEPhIBHO ¢ (PUKCALMEH BCEro NMPOMCXOJALUETO B €JHHOM
npotokone. [ToaToMy Bce TeopeTHYECKHE H TPaKTHHECKUE MPODIEMBI,
CBA3aHHBIE C OTIPAHMUYEHHEM IKCIIEPTH3B! OT NOrpaHH4YHBIX MOHO-
OeHCTBHH (KOHCYJbTALMH, 00CAEIOBaHHS), MPOBOAMMBIX MPH MOMO-
WM CHELHATNCTA, 3A€Ch BO3HMKAIOT HEMOCPENCTBEHHO. JTOMY Tpa-
OVUMOHHO YAENseT BHMMaHHE B CBOMX paspacuenuax [Lnenym Poc-
cuilckoro Bepxosnoro Cyaa. «CrieqHanycT npUriamaercs Ais yJac-
THA B cyfeOHOM pa3bupaTeNsCTBE B TeX Ciydasx, Koraa cyxy Jimbo
Yy4YacTHHKAM CyaeOHOro pasbupaTe/bCTBa IIPH UCCIIE/IOBAaHHK JOKa3a-
TEMLCTB MOIYT MOTPECORATHCA CNIEHMANLHBIE 3HAHUS U HaBbIXU. Mte-

' Ipumysoea B.A. 3akmiouenye IKCNEPTA KaK JOKA3ATENLCTBO B YTOIOBHOM NpO-
uecce. M.: I'ocropuanar, 1959. C. 17-19.

? Diicman A.A, Kpurepnu u dopmbl HCMIOABIOBAHHA CHIELUHANBHAIX TIO3HAHKH npu
KPHMHHAMUCTHYECKOM HCCICAOBAHHH B LIEAAX MOMYYEHHA HokaszatenbeTs. Bonmpock
KpUMHHANKCTHKA. Brin. 6-7. C. 4445,
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HUE CMIEUMANNCTOB 0643aTeNbHO OTpaxKaeTcsa B MPOTOKONE CyaeOHOro
3acelaHHs. 3aK/OYEHHE DKCIEPTa ABIAETCA B COOTBETCTBHH C 33aKOHOM
OJIHMM M3 BHJIOB JIOKA3aTENbCTB U JaeTCA HA OCHOBAHHH MPOM3BEICHHBIX
MCC/IEA0BAHHI. JKCIIEPTY MOTYT OBITH MOCTABJIEHBI BOMPOCHI, BXOASLINE
B KOMIIETCHUMIO CIICLHANNWCTA, MOCTAHOBKA MEPEA CMELMANTHCTOM BO-
MPOCOB, OTHOCALUMXCA K KOMMETEHUMH 3KCIIEPTa, HEeNOMyCTHMa, ero
MHEHHe He MOKET GbITh NPHPABHEHO K KOMIETEHLIHH SKCTIEpTay .

[TocnenoBaTebHO MOBTOPUM BHIAENEHHBIE 3AECH CYUIECTBEHHBIE
pasnHYHg MEXAY y4acTHeM B cyaeOHOM pa3OHpaTe/IbCTBe JKCIepTa H
CNELHAIHCTA:

— OJIA CMEeLHAIMCTa BaxXHbI Oofnee yMEHHS H HaBbiKH, YeM Teope-
THYECKHE 3HAHHMSA,

— KOMIETEHLIUA IKCIIEPTA «CJIOXKHEE», UEM KOMMETEHUNA Creuua-
JNIACTa,

— 3KCMEpPT [JaeT 3alTOYeHHE, ABJAIoLIEeCs OTAC/IbHBIM AOKa3a-
TE/LCTBOM, a CMELHMATHCT BBICKA3bIBAET MHEHHE, KOTOPOE HE MOXET
ObITb NPHpPaBHEHO K 3aKIIIOYEHMIO 3Kcnepra. MHeHHe cneuuanucTa
OTpaXXaeTcs B MPOTOKoJE CyAeOHOro 3aceiaHus.

C.A. Lllefidep yTouHAET, YTO MOACHEHHA, 1ABAEMBIE CTIELMATHC-
TOM 10 MOBOAY BBIMOJHEHHBIX HM OMNeEpauui, He HMEIOT 10Kas3aTe/b-
CTBEHHOT0 3HAYEHHWA H HE JOJDKHbI (PHMKCHpPOBATBCA B MPOTOKOJE
CNENCTBEHHBIX AeHCTBHI .

B uenomM, ato tak. Ho ¥ MHeHHe y4acTBYIOLIErO B CNEACTBEHHOM
JNeHCTBUM CrielaJIiCTa HHOTAA LeiecooOpa3Ho oTpaXaTh B [IPOTOKO-
fe 3Toro nedctaua. Tak, CEUMMaNHCT BOpaBe AeNaTh TNOANEKALUHE
3aHECEHHIO B NIPOTOKOJI 3asABJCHHA, CBA3aHHbIE C OOHApYXeHueM, 3a-
KperieHHeM U M3BbATHEM JOKA3aTENbCTB. JTO MPABUIO KakK COAepKa-
noceb B npensiayiieM YIIK, Tak v comepxurca 8 aedctayomemM YIIK
P® 2001 roga (m. 3 u. 2 cT. 58 YIIK PD).

ABtopsl «PykoBoacTsa ANs CleLOBaTeNeH» HA3bIBAIOT B KaYeCTBE
OJHOTO M3 PEKBH3UTOB 3aK/IIOYHMTENIbHOH 4acTy MPOTOKOJAa OCMOTpa

' IT. 11 nocranosnenus Ilnenyma Bepxossoro Cysa PCOCP ot 17 cenrabps
1975 r. 8 pea. nocranosnesus Inenyma BepxosHoro Cyaa PO or 21 aekabps 1993 .
«O cobmonennu cynamu Poccuiickolt enepaurn npoueccyansHOro 3akOHOLATENb-
cTBa npu cyaebuoM pazCupaTensCTse YronoBHLIX aem» // COOpHUK NOCTaHOBNEHU
[Mnenyma Bepxosnoro Cyaa P@. M., 1994. C. 199.

2 llengep C.A. Cnencrsennsle neilcrsus, CucTeMa y NpoueccyanbHas gopma.
M.: Han-so «}Opanutungopm», 2001, C. 137.
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«3aABJICHMA CNELHATIMCTA, CBA3AHHbIE C OOHAPYKEHHUEM, 3aKPETUJIEHH-
eM M M3BATHEM JOKa3aTennbcTBy'. TIpH 5TOM AenaloTcs mpenoctepe-
HKEHHA OT pa3peilleHus CNEUHaTUCTOM NpaBOBbIX BOMPOCOB U BOMpPO-
coB, TpeOYIOLIUX BKCMIEPTHOrO HCCHEJOBAHHA WK OTHAENBHOH KOH-
cynbTaurk: «He noanexar 3aHeceHMIO B MPOTOKON 3aMEHaHHA MO
MIOBOAY MEXaHW3Ma MMPOMCUIECTBHA, MPUYHMHHON CBA3M MEXIY OT-
JeNbHBIMH GakTaMH WJIH KacalolHecs CrieLUanbHbIX BONPOCOB COOT-
BETCTBYIOILEH OTPAC/IM 3HAHHAY

JanHoe npepocreperxeHre OCHOBAHO HA aHANH3E YCTAHOBHBLUMXCS
B NpaKTHKE TEHACHUHH BBICKA3biBaHHSA CMELMATHCTOM HA MeECTe OC-
MOTpa CBOMX cooOpaxeHHil Mo BONpOCaM NPHYKHHOH CBA3M MEXAY
ABJICHHSAMH, MEXaHHU3Ma NPOHCIUECTBHS U T. 11

O Takoit Tenaenuuu roeoput ¥ K0.K. Opnos. «MHoraa crieunanuc-
TY NPHNMCBHIBAETCA NPaBO YCTAHABIMUBATL MPHUUHHYIO CBA3L MEXRY
COOBbITHEM MpECTYIVIEHHA M OOHAPYKEHHHIMH Ha MECTE MpPOMCLIECT-
BUA CNEeNaMH WU JIPYTHMH TpeaMeTamMH, BLIABAATH O0CTOATENHCTBA W
yCJIOBHA, CNIOCOOCTBOBABLUKE COBEPLUEHHIO NPECTYINNEHUSA, BbICKA3bI-
BaTb MHEHHE O IPOUCXOXICHUM CNIEI0B U MeXaHH3IMe HX oOpa3opa-
HUA, OMpPEeAEsTh MPUrOAHOCTb H3BATHIX 0OBEKTOB I HAEeHTH(HKA-
UMK H T. M., TO €CTh, N0 CYLIECTBY, CNEIHANIMCTA HANEAAIOT NPAaBOM
dbopmynupoBath BbiBoAB! Mo aeny. OnHako HUKAKHX BBEIBOJOB Crie-
LIMAIMCT JeNnaTh He BnpaBe. Ecny xxe Taxkve BBIBOABI MM JAlOTCA, TO
OHH HMEIOT TOJNILKO OpPHEHTHPYIOLIES 3HAUYEHHE; OHH HE MOAJNEXKAT
npoueccyaibHOH (QUKCALHH W HE MOTYT HCIONBL3OBATHECH B KaueCTBe
JI0Ka3aTenbCTB, TAK KaK MOCTPOEHHE Ha OCHOBE CNELMAIbHBIX [103Ha-
HHI BBIBOOOB, MMEIOUIUX [0KA3aTEbCTBEHHOE 3HAYEHHUE, ABAAETCA
HCKJTIOYMTENLHOH NpeporaTHeEOi rmcnep'ra»3 X

DakT MpoU3BOACTRA CMELMUATHUCTOM OMNpPEAETECHHBIX ACHCTBUI MO-
XKET HMETH O0KA3aTeJIbCTBEHHOE 3HAYEHHE B PaMKaxX BCIIOMOraTeNb-
HOTO [I0Ka3aTeNbeTBa’, KON peub WAET O AOMYCTUMOCTH NPOTOKONA
cneacTeenHoro aedcraus. Ecnu Oyner nogHsT BOMPOC O HEAOMYCTH-

' PykoBosctBo 1na caenoarencit / [ox pea. H.A. Cennbanosa, B.A. Cuerkosa,
M.: HHOPA-M, 1998. C. 270.

2 Tam xce.

* Opnos FO.K. 3axmouenne JKCMEpTa K €ro OLEHKa MO YTONOBHLIM JenaM. M.:
Opucr, 1995. C. 28. .

* O BcnoMoraTenbHbIX J0Ka3aTeNnscTBax cM.. Xmupoe A.A. Kocsennsle nokasa-
TenabeTea. M.: U3n-o «¥Opuanueckas nureparypan, 1979.
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MOCTH NPOTOKOJIA CNEACTBEHHOro NEHCTBHA BCAEACTBHE 3aHHTEpeco-
BaHHOCTH, HEKOMIMETEHTHOCTH CEIOBATENA HWIH CMELHATHCTA, HECO-
OnroAeHHs TIPaBHI [IPHBICYEHHUA CNELHAINCTA H T.I., CBEAEHHHA O
NEHCTBHAX M KOMMEHTapUAX CNELHATHCTA MOTYT UMEThH JOKAa3aTe/Tb-
CTBEHHOE 3HAYEHHE. DTO BAXKHO TAKKE NMOTOMY, YTO COTNIACHO CT. 53
VIIK P® crieunasucT MoxeT O6bITh NPHUBIEYEH K YUACTHIO B ITpoLiEcce
3alUTHHKOM. Kaxk rnpeacraeisiercs, MO XOJATaHCTBY Y4YaCTHWKOB
cneacTBeHHOro (cyaebHoro) AeHcTBUs WAK MO cOOCTBEHHOH MHHLKA-
THBE JIMIO, BEAYLUEE ITO [eliCTBUE, BNIpaBe YKa3aTh B [IPOTOKOJIE HA
MHEHHE CreLIHaJIuCTa.

KocsenHoe noareepxienre atomy Haxoaum y B.H. Maxosa, BbI-
AABHBLLIEr0 TEHACHLMIO B OCMOTpax 0OHapyKEHHBIX TeNl C NPHU3HaKaMu
HAaCH/ILCTBEHHOH CMEPTH, KOTAa (HPOMCXOAMT 0be3NuyHBaHHe, NPH
KOTOPOM CJIEAOBAaTeNb W CYAeOHBI MEANK MOI'YT OOBHHATL ApYT ApY-
ra B HETOYHOCTH, HEMOAHOTE 3anucaHHoro». B cea3u ¢ 3tum B.H.
MaxoB npeanaraer ykasartb B YIIK, 4T0 crieuHanucT nogn1ceiBaer He
TOJIbKO MPOTOKON CAEACTBEHHOrO ACHCTBHA, HO H Ty €r0 4acTh, B KO-
TOPOH OTPAKEHO COAEPKAHUE €r0 COACHCTBHI CIEN0BATENIO H 3a5B-
neHua’. C 3THM CTOMT COrNacHThCA. |

Haxoneu, YIIK P® sBeneHa eine oaHa ¢popma y4acTus B Yronos-
HOM npoiiecce cneunanucta. B coorercreuu ¢ 4. 1 ct. 58 VIIK P
CNELHMATHCT MPHUBJIEKAETCA K YYACTHIO B MPOLIECCYANbHBIX ACHCTBHAX
B YHMCJIE APYIHX UEneH a/is pa3bACHEHHA CTOPOHAM H CYAY BOMpPOCOB,
BXOAALUMX B €ro NpoecCHOHANIBHYIO KOMNETEHUMO. B 3TOM cnyyae
BCE CKa3aHHOE MM B KA4YeCTBE TAKOBOTO M (HKCHPYETCH B MPOTOKONE
cyaeOHOoro 3aceaaHus.

2.4. [loxymeHmMbI, 8 KOMOPbIX OMPAXKEHO NPpUMeHeHue
crieyuanbHbIX NO3HaHUll

W3 uucna TakMx HOKyMeHTOB Goiblie BCEro HayudHwIX npobiem
CBA33HO C TEMH, KOTOpble COHEpXAT AaHHbIE HCC/IEHNOBATESLCKOTO
xapaktepa. JIeHcTBHTENbHO, CaMO MO cebe HUCceoBAHME, OCHOBAH-
HO€ HA NPUMEHEHUM CIIELMAIbHBIX MO3HAHHH, HE ABJACTCA MOHOIMO-
nued cyaebHo-3KkcnepTHbIX opranoB. HIMpoko msBecTHH paznnunne

! Maxoe B.H. TeopHa M npaKTHKa HCTOb3OBAHMA 3HAHMH CBEAYIIMX NMIL NIPH
pacclieopaHMy npectynnenuit. JInce. ... JOKT. 1opull. Hayk. M, 1993. C. 292,
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3KCMEPTH3bl, Ha3HA4yacMble CaMHMM IPOM3BOJHUTENIEM IMPOAYKLHH IO
cobCcTBEHHOW HHULMATHBE WIH IO JOrOBOPY C MapTHEpOM, aubo 3Kc-
NepTH3bl, NPOU3BOAUMBIE IOCYAAPCTBEHHBIMU OpraHaMu B OTHOLIE-
HMH ONpeJeNeHHbIX BHIOB NPOAYKLUH, TOBApOB, pe3ybTaToB pabor
¥ T. M. DKCMepTH3a - 3TO COBPEMEHHAs pealuA XO3AUCTBEHHOH U
3KOHOMMYECKOH XU3HH.

Ecnu ke y4ecTb, YTO YETKMX PaMOK, NPHU3IBAHHbIX OTTPaHUYMUTD
cyaeGHYI0 IKCNepTH3y KaK KOMIUIEKCHOE HCCNENOBaHHE OT MOHO-
JeHCTBHH, B YaCTHOCTH, KOHCYJbTAUHH, OCMOTpa (MCCIEAOBAHHUSA), B
TEOPHY YT'OJIOBHOTO MMpOLIEcCa HE HAMIEHO M, UCXOAd H3 Leneil yro-
JTIOBHO-MIPOLIECCYANBHOTO JOKa3biBaHWA, HE Tpebyercd, TO mony4daer-
Cf, YTO CoepXaTenbHBIX aHanoros cyaeOHOM aKcrepTy3e 3a pamka-
MM YT'OJIOBHOrO npolecca euie Oonplue, YeM Mbl yKa3ajH BHa4qane.
Ciona OTHOCHTCH 00O Hay4HbIN, MCKYCCTBOBEAUECKMI WM HMHOM
AHAJIU3 U3BECTHBIX CMELMATMCTaM AaHHBIX, TIOMABIIUX BITOCIEACTBHH
B cdepy yronoHoro cyaonpoussoactsa. OaHako creayer nogyepk-
HYTh, YTO €CNTM 3TOT aHANK3 NPEACTABACH LIMPOKOH mybnuke W yT-
BEPAWICA KaK HOCTOBEPHBIH U 00LIeH3BeCTHRIH (TycTh B Y3KHX KpY-
rax CrieLiMaTHCcTOB), TO I/ YIOJIOBHOTO MpOLECCAa UMEET 3HAUECHHE
Y€ TOJIbKO CIE/NaHHBIA BBIBOA B KayecTse obien3recTHOro gaxra.
[IpuBneueHne ke K YroJOBHO-NPOLIECCYANbHOMY AOKa3BIBAHHIO
JaHHBIX HCC/ENOBAHHA, MPHBEALIEro CNELHANUCTOB K oblwenpuui-
TOMY BBIBOJY, CNOCOOHO MWD 3arpOMO3AHTE NPOLECC HEHY)KHBIMH
CBEACHHAMHU.

B ropuanueckolt nutepaType MOCHEAHHX RECATHIETHH NpH pac-
CMOTPEHHH QOpM NMPUMEHEHHA CelUaNbHBIX NMO3HAHUN TPaaKLIHOH-
HO BBIJICJIAETCA TaKas U3 HUX, Kak HecyZeOHas skcnepTuaa.

IO.K. Opnos Ha3sbiBaeT crexyrollide NMpH3HakH HecyneGHOM 3kc-
MepTH3bI: |

— Ha3Ha4YeHHeE €€ HE B CBA3M C MPOMU3BOACTBOM I10 YrOJIOBHOMY A€y,

— MPOBE/ICHHUE €€ He B nIpoLeccyanbHOR popMe;

— BO3MOXHOCTB NMPOBEAEHHA TAKOK IKCIIEPTH3bI N0 3aKa3y YaCTHO-
ro JMua.

Ecnn 3akmouenns HecyneGHEIX IKCTIEPTH3 NpPUBAEYEHs! K 0Ka3a-
TEABCTBEHHOH CHCTEME MO YTrOJIOBHOMY €Ny, TO OHH COCTaBJISIOT
PasHOBHAHOCTb «HHLIX JOKYMeHTOB» B cMbicie cT. 84 YIIK PO.
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OnHKHM H3 JUCKYCCHOHHBIX BOMPOCOB ABJISETCA BONPOC O TOM,
PaBHOCUMbHBI JIM KaK CpeJcTBa IOKa3biBaHHA Hecyaebnas U cynebHas
akcnepTusspt. OAHH M3 aCMEKTOB: MOXET JIH aKT HeCyneOHOM JKcnep-
TH3BI 3aMEHUTD 06010 cye6HO-3KCMEPTHOE 3aKITI0YeHHE?

10.K. Opnos cunraer, 4yTo NpyU MMEIOWEMCS B A€/IE 3AKITOUEHHH
HeCcyAeOHOM 3KCNEPTH3BI, HE BBI3bIBAIOLIEM HHKAKHX COMHEHHUH B €ro
MPaBH/ILHOCTH, HA3HA4aTh CYAEOHYIO IKCIIEPTH3Y MO TEM XK€ BOMNpO-
caM HeT HMKako#l HeobxoaumocTi'. C 3TMM MOXHO BIIOJIHE COTJIa-
cutbcsl, Hu Teopus QOKa3biBaHMs, HY MPaKTHKA HE 3HAIOT Kakux-MHbo
MPENATCTBUH K NOJIHOLEHHOMY HCIOAB3OBAHHIO aKTa HecyaeOHOH
3KCIIEPTH3bI B JOKA3bIBAHUK NMOATBEPKAAEMOrO WM OMPOBEPracMoro
uM dakra.

OnHako BTOPO# acrekT MOCTaBIEHHOro Bonpaca — Oonee npo-
OneMHbId. MOryT I paBHONPaBHO KOHKYPHUPOBAThb aKT HecyAacOHOM
IKCTIEPTU3bI K CYAEOHO-IKCNEPTHOE 3aKIIOUYEHHUE, B KOTOPBIX CAEIAHb
NPOTHROMOJIOKHBIE BBIBOJBI IO OJJHUM U TEM Xe BONpocam?

Hcxonsa u3 Toro paspeuivTesHOrO 3BY4aHHs, KOTOPOE B FOPHIH-
YeCKOH JUTEpaType npHaaercs OROOPEHHIO HCMOIb30BAHUS AKTOB
HeCcyeOHBbIX 3KCMEPTH3 B3aMeH CyaeOHO-3KCNEPTHRIX 3aKIFOYEHHH,
13 pasbacHeHus [lnenyma Bepxosroro Cyna o Tom, 4TO «MMerOLIME-
CA B JeJie aKThl, B TOM YHCJIE HMEHYEMBIEC 3KCNEPTHU30M, X0Ta Obl H
MOSyHEHHBIE MO 3aMpocy OPraHOB CJIEACTBHS MU Cyda HE MOTYT pac-
CMATPUBATHCA KAK 3aKIIIOYEHHE JIKCMEPTA U CIY)KHUTb OCHOBAHHEM K
OTKa3y B MPOBENCHHH CyHEOHOM SKCMEPTH3BID’, MOKHO MOMYUHTH
NpeICTaRAEHHE O BTOPOCTENEHHOCTH 4KTOB HECYAeOHbIX 3KCMEpTH3,
06 ux meHblueit cuine., Ho, Kak MU3BECTHO, B POCCHHCKOM YTOJIOBHOM
NPOLECCE 10KA3ATENBLCTBA HE HMEIOT 3apaHee YCTaHOBJIEHHON CHITBI,

AKTBI HecyJeOHBIX 3KCNIEPTH3, AEHCTBHUTENLHO, HE MOTYT CIYXHTb
OCHOBAHMEM K OTKa3y B Ha3HauyeHMH cyAcOHON 3KCmepTH3bl, Kak M
camo no cede HaMuue akTa CyAeOHOM IKCMEPTH3BI HE MOXKET CIy-
XKWUTb OCHOBAHMEM K OTKa3y B Ha3HaY€HUH MOBTOPHOH Cyl1eOHOMH JKC-
nepTu3el. M B 11€pBOM, H BO BTOPOM Cllydae AOMKHBI OBITh NPHBEACHBI

: Opnoe KO.K. 3akmodeHye JKCNEPTa ¥ €ro OUEHKA [0 YTOJOBHEIM AenaM. M.:
FOpucr, 1995. C. 19.

211. 2 nocranosnenns Ineryma Bepxosroro Cyna CCCP O cyne6Hoi sxcnepTy-
3€ 10 yronosHeiM AenaM ot 16 mapra 1971 roaa // COopark nocraHosnaeHu# Ineny-
ma Bepxosuoro cyna CCCP. M., 1987. C. 743.

91



A0BOAbI K TakoMy oTka3y. [IpHuem xoaaTaiicTBO O Ha3Ha4YeHHH Cy-
neOHOM 3KCTIEPTHU3bI NIPH HANHYHH aKTa HeCyAeOHOH 3KCMepTH3bI, KO-
TOPbIM PEILAIOTCA TE XKE BOMPOCH], MOXKET ObITh CHabXEHO apryMeH-
TaMH, CBA3AHHBIMH ¢ HEOOXOLWMOCTBIO HCCIEJOBaHUA pacCcMaTpH-
BaeMbIX OOBEKTOB H BONPOCOB HMEHHO ¢ KPHMHHATHCTHYECKHUM YK-
JIOHOM, TO €CTb CIELMAIMCTAMH CY1e0HO-IKCIEPTHOro YUPEXKIEHHS.

YueHsle 4acTo oOpalnaroTca K BONPOCY O 3aKpenieHHH B YroJios-

HO MPOLECCYaThHOM 3aKOHE HECYACOHBIX IKCHEPTH3 KAaK CamMOCTOs-
TENbHBIX CPEACTB AOKA3bIBAHHS.
- B.H. Maxos npennoxun pononuutk crareio YIIK o cobupanun
AOKa3aTeNbCTB CACAYIOIMM nosnoxeHueM: «CneaoBartenb Mo Haxo-
AALIEMYCS Y HEro B MPOM3BOACTBE YrOJIOBHOMY JieNly Bripase Tpebo-
BaTh TIPOHM3BOJACTBA BEJOMCTBEHHBIX pacCleAOBaHHiA, NMPOBepOK, pe-
BH3HH C MPHUBJIEUYEHHEM K HMX IPOM3BOACTBY CBEAYLUMX JIML KOMIIE-
TEHTHBIX W HE3aUHTEPECOBAHHbIX B Aesie. JTO TpeOOBaHHE, KakK H Tpe-
6oBaHHE O MPeAOCTaB/IECHHH NOJYUYEHHBIX MTPH 3TOM MaTepHanoB obsg-
3aT€NBLHO AN pPYKOBOAHMTENS COOTBETCTBYIOLUETO MPEANpPUATHSA, Yuy-
PEXIEHHA HITH OPraHH3aLku» .

Cyabs YenabuHckoro obnactHoro cyna B. CMupHoB B cratbe, no-
MeLUEeHHO#M B xKypHane «Poccuiickas roctuuusa» B 2001 roay, ¢ apyroi
Leb0 npeatokun paspewnts B YIIK B xauecTBe caMoCTOSTENBHOTO
CpEeAcTBa JOKA3biBaHUA HecyAeOHYIO SKCHEPTH3Y: YTOOBI FpaxaHe (a
B COOTBETCTBYIOLIMX C/IyHasX — H OPUAHYECKHE NTULA), YUACTBYIOLIHE
B YTOJIOBHOM NpOLiECCE HA TOH MW HHOH CTOpOHE, UMENH BO3MOX-
HOCTb Ha3HAYHTh IKCMEPTHU3Y, KOTAa €€ NPOBEACHHE HE ABJIseTcs 004-
3aTeNbHbIM, He TpeOyeT npolieccyalbHOro NpPUHYMIEHHA, NpeacTaB-
NeHHs MOAJMHHBIX MaTepHaoB Jena H BELLECTBEHHBIX AOKa3a-
TebCTB

OpxHako ynyuleHa oaHa OuYeHb BakHasd AeTanb: Oyaydd 3akpen-
neHHo# B YIIK B KauecTBe caMOCTOATEIBHOrO CpEeACTBAa NOKa3biBa-
HHd, HecynebHas aKcrepTH3a cTaHeT cyReOHOM, HOo «cyaebHas skc-
fIEPTH3a — 3TO 3KCNEpPTH3a, MPOBOAHUMAs B MOPAAKE, YCTAHOBJICHHOM
YIIK» (m. 49 c1. 5 YIIK P®). Ilpasna, BhicKa3aHHOE MpEANIOKEHHE

" Maxos B.H. Teopus u NpaKTHKa MCTOJL30BAHHA 3HAHHI CBEAYIUHUX MK NpH
paccriesioBanuu npecrynneuuit. uce. ... noxr. opuit. vayk. M., 1993, C 305.

? Cmupnoe B. DKCNEPTH3IA B COCTA3ATE/ILHOM YIONOBHOM npouecce // Poccniickas
toctuuusa, 2001, Ne 11. C. 60, 61,
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(no 6ykeanbHOMY 3Ha4YEHHIO) HE O3HA4AeT NpeAJIOKEHHS YCTAHOBHTD
NOPAJOK TPOBEACHHA HeCyaeOHbIX 3KCNEPTH3, MpeAsaracTcs JIMILb
3aKpEIHTh, YTO OHHM — CPEeACTBO AoKa3kiBaHuA. Ho npakTHka peBn3un
MOKa3bIBaET, 4TO ¥ 6ojiee CKPOMHOE YITOMHHAHHE JEHCTBUA B CTaThe
0 cobupaHHH ROKa3aTenscTs (MpaBo cjieAoBaress TpeboBarh Mpous-
BOACTBA PEBH3HH) TOHMMAETCA KAaK OTHECEHHE 3TOro NEHCTBHA K
CNeACTBEHHbIM (CyAeOHBIM) ¢ NpUMEHEeHHWEM NPABHI NPOBEAECHHUA O
ananoruy. K tomy xe, npuauunuansHo B geicTeyroumeM YIIK kax-
NOe CPEACTBO NOKA3bIBAHMA OMUCAHO, MMPOCTOE YNOMHHAHHE O HEM
HE0IyCTHMO.

‘CnpaBeanuBoe xe ykasanue B. CMUpHOBa Ha OTCYTCTBHUE COCTH-
3aTENbHOCTH B Ha3HAYEHHH JKCMEPTH3, KaK NPEACTABILETCs, LeIeco-
o0pa3HO oTpa3nTh B pasbiacHeHusx [Inenyma Bepxosnoro Cyna PO B
YaCTH ONKCAHMUS MNpPaB CTOPOH O NPEJACTABICHHIO KOHCY/IbTATHBHBIX
3aKJIIOMEHMA CMEIHANKHCTOB M 3asABJICHUIO XOJaTaHCTB O BBI3OBE CIIe-
UHANUCTOB B CYA U Pa3bICHEHHS BONPOCOB, BXOAAIIMX B UX KOMIE-
TeHUMIO0. JIns ouepueHHsIX ITHM aBTOPOM PaMoOK HeCyneOHbIX Ucce-
NOBaHMiA (Mo. MaTepyanam Aesa) JOCTATOUHO HMEIOLICHCS poueccy-
aNbHO# PopMBI.

Ewe oana npobnema ROKyMEHTOB, OCHOBAHHBIX HAa NPUMEHEHHH
CNELHATLHBIX NO3HAHHUI ¥ CPEACTB — BKIIOYEHHE B UX YHCJIO pa3nud-
HbIX (HEOYMaxKHBIX) HOCHTeNned HHPOpMaUMM, KOTOphIE, HA B3rnfl
rpyMmiibl Y4EHbIX, KO/DKHbI OBl COCTaBMThL CAMOCTOATENbHBIH BHA A0-
Ka3aTenbCTB.

B onpeneneHur uHeix gokymentos B cT. 84 VYIIK Pd cka3zano:
«JIOKYMEHTBI MOTYT COiepXaTh CBEACHUSA, 3a(HKCHPOBAHHAIE KAk B
NMUCLMEHHOM, TaK 1 B HHOM BHz€E. K HUM MOTYT OTHOCHTBCS MaTepHa-
Abl GOTO- H KMHOCBEMKH, ayJAHO- H BHICO3aNHCH H HHbIE HOCHTENH
HMHGOpMaLIMK, NOMy4YeHHble, UCTPeOOBaHHbIE HJIH MPEACTaBICHHBIC B
NOpAAKe, YCTAHOBJIEHHOM cTaThel 86 nactoaulero Kogekcan.

Opnuako o0s3aTeNbHOM 1A BCEX Chy4aeB (UKCAUUH JoKasa-
TENbCTB YIOJIOBHO-NPOUECCYANBHbIA 3aKOH CYMTAeT BepOaipHyHO
popMy — COCTaBJIEHHE NMPOTOKOIOB CNEACTBEHHbIX ACHCTBHH. [lomyc-
KaeT OH ¥ NPUMEHEHHE TEXHHYECKHX CPEICTB U crocoboB obHapyske-
HUA, QUKCAUMH H HUIBATHA CJE0B MNPECTYIUIEHHS H BEIECTBEHHBIX
pokasarenscts (4. 6 ct. 164 YIIK PO).
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[osyueHHble C NOMOILIBI0 TEXHUYECKHX cpeacte dororpaduyec-
KHE HeraTUBB! M CHUMKH, KHHOJEHTHI, AMANO3HUTHBLI, (POHOrpaMMbl
JOTIPOCa, KACCEThl BHIAEO3aNMCH, HOCHTENH KOMITBIOTEPHOH HH(poOp-
MauHn, YepTeXH, IUTaHbl, CXEMbL, CJIETIKH H OTTHCKH CJIEOB, BBHITION-
HEHHbIE MPU [IPOU3BOJCTBE CIEACTBEHHOTO JEHCTBHUSA, NPHIAratoTCs K
nporokony (4. 8 ct. 166 YIIK P®). IIpu 3TOM HM B OAHOM U3 HOPM HE
rOBOPHTCA O JIOK23aTe/bCTBEHHOM 3Ha4dE€HUHM Pe3yJIbTaTOB MPUMEHe-
HHUA TEXHUYECKHX CPEeCTB,

Onuaxo, 6BIBaET, YTO COAEPIKAHHE ITPOTOKONA W Pe3yNbTaThl [1pH-
MEHEHHS TEXHUUYECKHX CPEJACTB CYIIECTBEHHO MPOTHBOPEYAT Ipyr
Apyry. B cBs3u ¢ 3TuM nonaraercs, 9TO CAEAOBATENAM H CYABSM Jier-
ue 6b110 Obl BHIXOAUTH W3 MOJOOHBIX 3aTPYAHEHHH, eciid Obl pe3yns-
TaThl IPUMEHEHHs TEXHUYECKHX CPEACTB ObUIH NPH3HAHBI 3aKOHOIA-
TENEM CaMOCTOSATENLHBIMH HCTOYHMKAMH J0Ka3aTeNbCTB H BKIIIOYE-
HBl B niepeuens 4. 2 ct. 74 YIIK P® — nopobHo TOMy, Kak 31O cae-
navo B Kogexkce 06 aaMUHHCTPAaTHBHBIX MPAaBOHAPYLIEHUAX, I'I€ B 4,
2 cr. 26.2 HapsAy ¢ NPOTOKONAMM, NMOKA3aHUAMM, 3aKTIOUEHHUAMH
JKCMEPTOB, UHBIMU JOKYMEHTAMH W T. [. YKa3aHbl ¥ «IOKA3aHUA Clie-
UMABHBIX TEXHHYECKHX CPEACTBY . DTO BIOJHE, KaK NPEACTaBIseT-
ci, cnpaseTHBOe npenioxkeHHe A.A. XMblpoBa.

Hannoit npobreme muoro BHumanus yaeneHo 10.I. Kopyxobim.
OH cuntaeT HeOOXOAHMBIM BKITIOYEHHE B HHC/IO MCTOYHHKOB J1OKa3a-
TEJILCTB pe3y/bTaTOB IPUMEHEHHS TEXHHYECKHX CPEACTB W, B 4acT-
HOCTH, yKa3bIBaeT Ha cleayiowue npobseMbl, BOZHHKAIOWMWE B Mpax-
THKe. «YiKe ceiluac npencTaBuTeNy ynpasieHuh «P» (BbICOKHE TeX-
HOJIOTHU) COKPYINAIOTCS, KaK NPEACTABHTL B BHME NOKA3ATENbLCTBA
Mmoka3aHWsg Npubopa; MpU3HAK, WHAYBHAYAIM3HPYIOLHH OTOXIeCT-
B/IseMbIH npubop; Beruteck Ha akpaHe ocuumniorpada. B ct. 84 «Huble
AOKyMEHTBI» 00 3ToM HHuero HeT (B oTnuuue oT npoekta YIIK), ectsb
TOJIbKO YKa3aHHE: H UHbIE HOCUTEIH HHGOpMaUHu»”.

' Xueipos A.A. TIpoGremusie BONpPOCH COOMpaHUA JOKA3ATENIECTB K UX PCIICHHE
B HOBoM YIIK Poccuiickor ®emepauvu / B ¢6. Yronosso-npoueccyanbublii komexc
Poccufickoit ®enepaunn — npoGieMsl npaktudeckoit peannsannu. Kpacuonap, 2002,
C. 22

% Kopyxoe FO.I". Honuiii YroaosHo-npoueccyansHsit Kojgekc H NpobieMel Hc-
NIOL30BAHNS CHELMANLHBIX NIO3HAHUA B YronoBHOM cyaonpoxieoactse / B ¢6. Yro-
J0BHO-NpolieccyansHblil konexe Poceuiickoit Menepauni — npobneMbl npakrHyecko
peanusauun. Kpacuonap, 2002. C. 39.
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Takum 06pasom, OTCYTCTBHE YKA3aHMd B 3aKOHE Ha pe3y/bTaTbl
APUMEHEHHUS ClIELMANLHLIX CPEACTB KaK OTAENBHBIA UCTOYHMK A0Ka-
3aTeNbCTB:

BO-TIEPBBIX, MCKIIIOYAET BO3MOXHOCTh HCIIONB30BAHHA 8 AOKA3bi-
BaHHMH MOJHOrO CMEKTPa TAKUX CPEACTB, HOO HE KaXIO0€ H3 TakHX N0~
Ka3aTe/IbCTB MBICITHMO OTHOCHTD K ZOKYMEHTaM,

BO-BTOPBIX, HCK/IIOYAET CaMOCTOATENBHYIO pOJb BHACO- 3BYKO3a-
mHcelt, Qotorpaduii, pe3ynbTaToB KMHOCHEMKH, CAETAHHBIX B XOI€
CNEeNCTBCHHBIX JEHCTBUH.



rMABA 3.

PELLIEHME BONPOCOB IOKA3bIBAHUA
NOCPEACTBOM CNELKAJIbBHbIX HO3HAHVWI
HA PA3JINYHDLIX OTANAX
CYOEBHOI'O NPOU3BOACTBA

3.1. Cmadus nodzomoseKu K cyGebHomy 3acedaHuio
u nodzomoeumesibHaa Yyacmb
cydebHo20 pazbupamenscmea

Bo3MOXHOCTB pellleHHs TaKMX BOTIDOCOB Ha Ha3BaHHBIX 3Tamax
YroJIOBHOT'O CyIONPOH3BOJACTBA CYLUECTBEHHO orpaHH4eHa. Jlokassl-
BaHME, PACCMOTPEHME fiena NO CYLIECTBY OTAENCHO OT MOArOTOBU-
TEIbHBIX K HEMY ACHCTBHH M pelleHui NnepBo# craaHeit cyaebHoro
NpPOM3BOACTBA W MeEPBOH COCTaBMAIOMIEH camoro cyne6Horo pasGupa-
TenbcTBa. MOXeET N Ha 3Tane HazHauyeHUs CyAeOHOro 3acenaHus
ObITh Ha3HAueHa cy/leOHas akcnepTH3a’?

OduumnansHoe pa3biCHEHHE Ha 3TOT CYeT ObLIO JAHO B MEPHOA,
KOraa paccMaTpuBaeMas CTaius HOCWIa HAMMEHOBAHME «MpefaHue
OOBHHAEMOrO CyAy H MOATOTOBUTENBHBIE JNEHCTBHS K CyacOHOMY 3a-
cepanmion (no 29 Mas 1992 roapa). «Ilpou3BoacTBO 3KCMEpTH3BI B
CTafHU MPEeNaHus CyAY He JOMyCcKAaeTCs, & MOXKET UMETh MECTO TOJb-
KO NpH cynebHoM pa3buparenbcTBe ea B MOPAIKE, YCTaHOBIEHHOM
YrONOBHO-NPOLIECCYaIbHBIM 3aKOHOAATELCTBOM .

Ho Moxer nu 3xkcniepTH3a He MPOBOAUTECA, 3 XOTH Obl Ha3HaYaThLCA
Ha naHHOH cTtaguu? B nepuona nipeaaHus cyay no jAejiaM, npeacras-
JAOWUM 0c00YI0 CNOXKHOCTL (O MPECTYIUIEHHAX HECOBEPLIEHHOET-
HUX, O MPECTYIUIEHUAX, 38 KOTOpble MOKeT ObITh HA3HAUEHA CMepPTHAN
Ka3Hb), THOO NMpHU HECOrNacHM CYABH C BBIBOJAMH OOBHHMTENILHOIO
3aKTIOYCHHA WIA TIPH HEOOXOAMMOCTH HM3MCHHTH MEPY NpeceucHUs
BONPOC O NpeaaHHH Cyay pelianca B paclopAAWTE/IbHOM 3aCeRaHHH.
- [Tomumo cynbH ¥ 06BHHAEMOTO B pacMOPAAUTEILHOM 3aCeaHUH yya-

' T1. 3 nocranosnennus TInesyma Bepxosnoro Cyaa CCCP Ne | ot 16 Mapra

1971 rona // C6ophuk nocraHosnenuit INnenyma Bepxossoro Cyna CCCP. M.,
1987. C, 743,
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B

CTBOBA/ MPOKYpPOP, TyJa MOIJIH ObITh BEI3BAHBI IM1lA, 3a8BUBLUHE XO-
naradcrsa B 3ToH cTaanu. [lo ocTansHBIM JenaM Npoueaypa orpaHu-
YHBaNAach BbIHECCHHEM IOCTAHOBNEHHA CYABH O TpeNaHWW oOBUHsAE-
MOTO Cyay. .

Kak BuauM, naxke mpoobpaza COBpPeMEHHOTO MPEABAPHTEIBHOIO
CyllaHHA B TOT nepuoa He Obuto. [1o3TOMy He YIOHBMTENBHO, YTO
COBpPEMEHHBIA 3TOMY O(DHILIHATBHOMY TOJIKOBAHHIO HAYUHbIH KOMMEH-
TapHi CKJIOHAICA K OTPHLIAHHIO BOSMOXXHOCTH HA3HAYCHHUA IKCNEPTH-
3bl B pacCMaTpHBaeMOit CTaauM yronosHoro npouecca. Hosoe  pe-
LIeHHe Bonpoca Obo HalaeHO B MPaKTHUECKOHW CHTYAlMM, koraa
KaccauumonHas nanara Bepxosnoro Cynma P® (npumeHutensHo K
npagunam YIIK PCOCP o npeasaputenpHOM cnylilaHWH B MOPAIKE
pasaena 10 «IIpou3poacTBO B Cyae MPHUCHKHBIX», BBEJEHHOIO 3aKo-
HoM P® ot 16 wrona 1993 rona) passacHuia cienyoniee.

«YTBEPAKICHHE B ONpPEIE/ICHUU O 3alpellicHHH 3aKOHOM Ha3Haue-
HHS 3KCMEPTHU3 B CTAJAHUHU MPEABAPUTEIBHOIO CAYLUAHHA, O HEBO3MOX-
HOCTH Ha 3TOM CTaguM «0OCYAMTb KaHAMIAATypbl 3KCNIEPTOB, OTBO/b,
NPeAOCTABUTDb NMPABO CTOPOHAM IIOCTABHUTH [EPEA IKCIEPTaMH BONpO-
Cbl H YYaCTBOBATh B HX 0OCY)KAEHHH, MTOCKOJIBKY 3TO IIOBNEYET 32 CO-
6oi HapyuieHde npaBa OOBHHAEMOro Ha 3alUMTY H HapylueHHe fpaB
JPYTrHX YYaCTHHKOB IPOLECCay, CICAYET NMPU3HATL HECOCTOATEbHBIM
no cneayouuM ocHoBaHusaM. CornacHo ¢t. 429 VIIK PCOCP, npea-
BapUTEIbHOE CAyLIaHWe, KaK U cylaebHoe pa3OuparenncTBo, B cyne
MPUCSHKHBIX OCHOBLIBAETCA Ha NPHHUMIE COCTA3aTENBHOCTH, MpH
3TOM o0ecneyHBaeTCs paBeHCTBO IpaB cTopoH. IlpeasapurensHoe
cnywasue, cornacho ¢t. 432 YTIK PCOCP, npoussoautca ¢ o6s3a-
TENbHBIM YYaCTHEM MPOKYPOpa, OOBMHAEMOTrO, 3aABHBLIEr0 XOAaTak-
CTBO O PACCMOTPEHHH AeNia CYJOM MPHUCHKHBIX, €ro 3allHTHHKa. B
NpeABapHTENBEHOM CAYIIAaHWH BNPaBeé YYacTBOBATb MMOTEpreBLUUH,
KOTOPBIH M3BELUaeTCa CYXOM O AHE ciylanua gena. Ilpw Hanuuuu
TAKO# periaMeHTaldH 3aKOHOM IPaB YYaCTHHUKOB MpOLecca B CTaHy
MPEABAPUTENLHOIO C/TyLIAHHUA HENb3d COrNACUTBCS C YTBEPXKAEHUEM B
MOCTAHOBJEHHH CY/bH O HEH30EKHOCTH HapyUleHHs WX npas B Cly-
Yae pelIeHHs BOTIPOCa O Ha3HaYeHHH 3KCIEPTH3bI B 3TOM cTaauuy',

HUrak, B X0€ rpeJBapUTEILHOTO CAYLIAHHS MOXKET OBITh Ha3Haye-
Ha cynebHas 3KCIepTH3a, a Tpy obileM Nopsaake MOArOTOBKM K CY-

! Brionnerens Bepxosnoro Cyaa P®. 1996. Ne 2, C. 11,
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ne6HoMy 3acemanuto — Her. JledctyrommM YIIK pernamenTuposax
BAPUAHT NPEBAPUTEIIBHOTO CIIyIUIaHUs HE TOABKO [JIS PELIEHHS BO-
Mpoca O PacCMOTPEHHH Jej1a CYAOM C YYacTHEM MPHCHKHABIX 3acefa-
Teneil, HO M B JPYrHX Clyuasx, B TOM YUC/le NIPH HAJIMYHK XodaTaicT-
Ba CTOpOHBI (4. 3 cT. 229 VIIK P®). Bee npeumyltiecTsa npegsapy-
TEJILHOTO CNylIaHWs, Ha3BaHHbIE B cBoe Bpems KaccauMoHHO#H nana-
TO# B KayecTBE CO3AAIOLIMX YCTOBHA ANA Ha3zHaueHUs cyaeOHOM 3Kc-
nepTH3bl, COXpaHWIUChL U B HoBoM YIIK: npeasaputensHoe cny-
LIaHME TIPOBOAMTCA C YHacTHEM CTOPOH ¢ cobnoaeHHeM Tpebosa-
Hul rnas 33, 35, 36 VIIK P® («O6wmuit nopsnok noaroToBKH K
cynebHoMy 3acemanuion, «OOmue ycnosus cypebHoro pa3bupa-
TeabcTBa», «[JOAroTOBHTENBHAR 4YACTh CyAeOHOTO 3acenaHHs») ©
U3BATHAMH, YCTAHOBJIEHHBIMH TJ1aBOI O NMpeJBapHTEBHOM ClyLua-
HHH (4. | cT. 234 VIIK PO).

B xozae noarotoBky K cyaeOHOMY 3aceaHHIO MOTYT ObITh peLleHbl
¥ ApYrHe BOMpPOCHI, NMpeaBapAIOLIHE JOKA3bIBaHHE NOCPEICTBOM NMPH-
MEHEHHS CreLMalbHbIX No3HaHUH. OJAHHM U3 IPUMEPOB MOXKET OBITH
Ha3BaHO pelUeHUE BOMPOCa, CKOpEe He IMpeIBapAIOIIero TaKkoe NA0Ka-
3bIBAHME, a MCIUTIOYAIOLIEr0 OTHO M3 €ro CpeicTB — Bonpoca o6 Hc-
KTIOYSHHH A0Ka3aTeNIbCTB M3 pa3duparenscTBa Kak HEAOMYCTHUMBIX.
310 MOryT 6bITh U NIOOBIE JOKA3aTE/NbCTBA, OCHOBAHHbIE HA MpPHMeE-
HEHHH CNeLWabHBIX NO3HAHHH: 3aKlovyeHHe cynebHoro skcnepra,
CMpaBKa CreLHaluCTa, akT HeCyAeOHOM 3KCEPTU3bI, MPOTOKON Cre-
CTBEHHOT0 JeHCTBHA ¢ AaHHBIMH 00 YYacTHH CELMANUCTA U T. 1.

Taroke k mO6BIM U3 JOKA3aTENBCTB, NOJYHEHHBIX C IPUMEHEHHEM
CneUHasIbHBIX MO3HAHUHN, MOXET OTHOCHUTECA XOAaTalcTBO 00 MCTpe-
GoBaHMH AONONHHTENBHBIX JOKA3aTENbCTB M NPEAMETOB,

Cpenu nun, BoI3bIBaEMBIX B CyAeOHOE 3acelaHHE, MOTYT OKa3aThCA
1 cBenyime nioad. CTOpOHBI BIIpaBe NPHBJEYL K YYaCTHIO B MpoLEC-
Ce CMEeLHAIUCTA, BKJIIOYUB €r0 B CBOM CIHMCOK JIHL, NMOAJIEKALIHX Bbl-
30BY B ¢yn (n. 4 4. 2 ct. 231 VIIK P®), na3Barb B 3TOM CNHUCKE CBE-
nyliee A0, KOTOpoe HeoOXOAMMO BBI3BATh JUIA PELIEHHS BONPOCa O
IIOpY4YE€HHH eMY 3KCNEepTH3bl. BO3IMOXXHO, OHH MOCYMTAIOT MPABHIb-
HbIM BRI3OB B CY/ KCHEpTa, JABIIETO 3aKIIOUEHHE B XOJ€ NMpeaABapH-
TEJIBHOTO paccilefloBaHuA, JUIk ero jomnpoca B cyaebHoM cnencteun. B
TAKOM CITyyae SKCIEPT BKJIIOYAETCS B CITHCOK JIULL, MOJIEKALHNX BBbI-
30BY B CY/I.
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[Tpobnema HaszHaueHHs CcyneOHOM IKCNEPTH3BI B MOJArOTOBUTEIb-
JHOH 4acTH cyaebHoro pazbupaTeNbCTBa, Ha NEPBBIH BIMNIA, HE akTy-
anbHa: 3a4eM 3aDOTHTBCA O BO3MOXHOCTH TaKOro HasHayeHHa He 6o-
nee, 4em 3a yac-nojrTopa Ao Hauvana cyaebHoro cneactsus? Eciou ra-
KYIO BO3MOXXHOCTb M C/IEAYET IPU3HATh, TO OHA OYAET YEM-TO M3 Ka-
TErOpUH 3K30THYECKOro, Bedb B CyncOHOM CNEACTBUH CO3[aHbl BCE
YCNIOBHA 118 CODMPaHH U MCCIeOBAHHS A0KA3aTENLCTB, B TOM YHC-
ne — Ha3zHaveHus sKcneptssl. [loaroToButenbHas 4acTh HanoJHEHA
ApYruM coaepxaHueMm. M nedcTBuTeNnbHO, U3 M3yueHHbIX HamH 220
YrOJIOBHBIX J€1, O KOTOPbIM Ha3HA4anach ¥ MPOBOAHIACH IKCNEPTH-
3a B xoae cyaebHoro pa3buparenscTBa, JKMWb B 6-TH Cllyvasx Takoe
Ha3sHaueHHe ObUIO NPOK3BEAEHO B NOArOTOBHTEILHOM YacTH.

Ho 3>1# mecTh ciyyaes Bee ke MMeNH MecTo. JIeno B TOM, YTO, TNPH
OavkaiiiieM paccMOTpeHuH, Npobiaema Ha3HAueHHA SKCMEepTH3bi B
MOArOTOBUTENbHON 4yacTH cyaebHoro pasbuparenncTBa OxasbiBaeTCH
NpakTHYecKH 3HaYuMoM. Eciin ecTh BCEe yCNOBHA A4 nepexoaa K cy-
neOHOMY CIeACTBHIO, TO, KOHEYHO, C 3KCIIEPTH30H HE CTOHT CHELIHTh,
BMEIIMBAas €¢ Ha3HaYeHHe B Npollecc PeLeHHs BONPOCOB MOArOTOBH-
TEILHOTO XapaKTepa.

Ho ecnu cyznom, BeICIYLIABIIMM MHEHHA CTOPOH, B KOHLIE MOAro-
TOBUTEbHOM 4acTH cynebHOro 3acelaHus KOHCTaTHPOBaHA HEBO3-
MOXKHOCTb Tlepexofa K cyaebHOMy CIE€ACTBUIO, YCTaHOB/I€HA HEBO3-
MOXHOCTh PacCMOTPEHHS YTOJIOBHOrO J€ja B OTCYTCTBUE KOro-aubo
M3 YYaCTHHKOB YroJoBHOrO cyaonpou3soacrTsa (ct. 272 VIIK P®), to
Ha TEPBBIN TU1aH BBIXOAMT (€C/H OHa HMeETCs) npobiieMa HeMeUIeH-
HOMQ Ha3HAYEHHA 3KCNEPTH3bI B Le1AX OBICTPOro M MOJIHOro Hccie-
NOBaHHA J0KA3aTeNbCTB, COXpaHeHHA OOBEKTOB, TpeOyloummx 3Kc-
MIEPTHOrO UCCAECAOBAHNS U T. I

Bce BbiLIeonucaHHbie ycnoBua (Ha3BaHHble KaccaunonHoH nana-
toii Bepxosuoro Cyna P®), HeoOxoaumele [/ HazHauyeHus cyne6-
HOH 3KCMEPTH3BI, 3[ECh HANMUO: YYaCTBYIOT Cy/Abi U CTOPOHBI, €CThb
YCJIOBUS IJI COCTA3ATENLHOIO 0OCYIKACHHA, BO3MOXKHO, Ja)Ke BbI3BaH
MPETEHAEHT Ha POJib IKCNEPTa, PelUCHHE MOArOTOBHTE/ILHBIX BOMPO-
COB 3aBEPIUHIOCH, TAK KaK BeAeM pe4b O CaMOH OKOHYATEIbHOHW MH-
HYTE MOArOTOBHTENILHOM YacTH CyIeOHOTO0 3acejaHus.

WUrak, 3kcneprusa MoxKeT ObITb Ha3Haye€Ha B NMOATOTOBHUTENBHOM
YACTH CYAeOHOro 3acefaHus, TOYHeE, B CAMOM €€ OKOHYAHHM, €ClIH B

99



3TOT OeHb NEpPEeXOx K CyAeOHOMY CAeACTBHIO HEBO3MOXEH. B Takom
Ciiyuae, CPOK Ha MPOM3BOACTBO JKCIIEPTH3bI HAYMHAET TE4b OJHOBpE-
MEHHO CO CPOKOM, Ha KOTOPBIN OTJI0XKEHO cyaebHoe 3aceaHuE.

B noaroroBrTenbHOH 4acTH MOIYT pellaThCsi M MHbIE BOMPOCHI,
npeABapAloliHE AO0Ka3blBaHHE, OCHOBAHHOE Ha MNPHMEHEHHH Cleuu-
QNBHBIX M03HAHHMMN. Tax, NPUYHHONR HEBO3MOXKHOCTH HAUaTh CyaeGHoe
CIIeAICTBHE MOXET OKA3aThCA HEABKA CBEAYLUMX JIHL, — 3KCIIEPTa HIIH
crielHanycTa. ABUBLIMMCS B CYA DKCIIEPTY U CIIELMANIHCTY Tpeace/a-
TENBCTBYIOIIMI PATBLACHSET UX NMpaBa, NPeLyCMOTpeHHbIE COOTBETCT-
BeHHO cTatesiMHu 57 1 58 VIIK PO.

3.2. Nocnedyrowue amanbi
cydebHo20 pazbupamenscmea

Cynebnoe cneacrere. Ha stom 3tanme pasbuparenbcrsa jiesia cy-
JOM ME€pPBOH MHCTAHLMKM PEUIAOTCA BCE BO3IMOXKHBIE BONPOCH! NMpUMe-
HEHHA CMelHaNbHBIX No3HaHUA B AoKasbiBaHMH. O6pawasck K aope-
BOJIOLIMOHHOMY H aHIOTHYHOMY 3apy0€KHOMY OIbITY, Mbl BHAHM
IKCTIEPTUY B YC/IOBHAX PACCMOTPEHHS YTOJNIOBHOTO J€Na CyJ0M MpH-
CAXKHBIX, KOTOPOE HE MBICIUTCS MHAYe, KaK COCTA3AaTENbHBIM, COMpo-
BOX/IAIOIHMMCS 10 BO3MOXHOCTH HArfisgHoH U ObICTPO 10XOAYMBOMH
BeMOHCTpauueil nokasarenscTB. [IOHITHO MO3TOMY, YTO 3KCHEPTH3A
3apoXKaanack Kak UHCTHTYT, ONU3kuid K CBUAETENbCKUM MOKA3AHUAM,
no KpaHHeH Mepe, N0 TaKOMY MPU3HAKY, KAK HEOOXOAUMOCTh JIMYHO-
ro y4acTHAl 3KCrepTa B CyieOHOM 3acelaHHH M €ro 0npoca.

B coserckoM yronoBHOM mnpouecce CAOXHIaChb HHas CHTyauws.
XoT4 Bc npouenypa HazHaueHUs W TPOU3BOCTBA 3KCNEPTH3LL B Cy/e
no YIIK 1960 roaa 6eina pacnucana ¢ pacyeToM Ha JIMYHOE yyacTHe
3KCMepTa B CyAeOHOM 3acelaHHH M PErJIAMEHTHOE BKJIIOYEHHE B HETO
IKCHEPTHOro UCCIEAORAHUA (OCYILECTBAABUIErOC B 34aHUH Cya WK
HEMoAaIEKy, ¢ BO3BpallleHHEM 3KCIepTa A1 OMTalleHUA 3aKII0YeHU
H fompoca), octanbHble nonoxkenus YIIK nossonsnu 6e3 storo o6oii-
THCH. JIeHCTBUTENBHO, POH3BOICTBO Y NMPOQYECCHOHABHOTO CYAbH, Y
CYABH ¢ HapOAHBIMHM 3aceJaTefiiMM CYLUECTBEHHO OT/IHHACTCH OT
MPOH3BOACTBA B CYJAE€ NPHUCHKHBIX 110 PACCMATPHBAEMBIM acIeKTaM.
Cyabn MOryT 3apaHee H3y4uTb 3aKTHO4EHHE PKCNEpTa, HABECTH HEO6-
XOQHMBIE CIIPABKM, NMpH HeobxoauMoCcTH — nobeceoBath ¢ JKCIEp-
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TOM B HEMpoueccyaibHOH ¢opMe, HanpuMep no TenedoHy. 3apaHee
H3Y4aloT 3aKJII0YEHHE JKCTEpTa W CTOpOHBI. B oTnHuYME OT 3toro, B
CyA¢ NPHCAKHBIX LIEHTP THKECTH MO HCCIENOBAHMIO 3AKIIOYEHHS
3KCNEPTA JIOKHTCA Ha €ro oraauiedue, KOTOpOE JIyYlle BCEro ocy-
LECTBAET cam 3kcnepT. K ToMy ke, Kak nokasbIBalOT COLUONOTHYe-
CKHE IKCMEPUMEHTBI, NPOBOMMbIC AMEPHKAHCKMMH YHEHBIMH', MpH-
CAYKHbIE OLIEHHBAIOT KOMMNETEHUHMIO 3KCIEpTa MO BHELIHKM aTpubyTam
NMYHOCTH (6ernocTb peys, MaHepa Jep>KaThea U T. I1.).

. B npakruke nocnennnx ner npumenenns YIIK PCOCP 1960 rona
CJIOXKHMNOCh, YTO 3KCNEpPTH3a B Cyle B noaasnsiouieM OGONbUIMHCTBE
CJly4aeB NMPOBOAMTCA IO CXEME NPeABAPUTENILHOTO PacC/IeJOBaAHUSA, TO
ecTb 6€3 JIMYHOrO KOHTakTa ¢ 3KcreproMm. K 3ToMy noarankueano
pPa3’BMTHE DKCIIEPTHBIX METOAMK M YYPEeXKICHHWH, HE MO3BOJAoUiee
MPOBOJHTE 3IKCHEPTH3b! B 3JaHUH CyAa U 3aTpyAHAIOLIee NpHObITHE
3KCNEepTOB B CyAcOHBIC 3acenaHus, Onarofaaps KOTOPOMY OHM 3ayac-
TYK MOHanpacHy BbiOHMBanHch M3 rpaduka, He MornH 3¢ dekTHBHO
pacnpenenars csoe pabouee BpeMsa. BosHukana npobneMa Ha3zHaue-
HHS MOBTOPHBIX M AOMOJHHTENIBHBIX JKCNEPTH3, JOMpPOCca dKCHepTa B
OTHOUIEHHH MEPBOHAYANBHOTO 3aK/IIOYEHHS, JAHHOTO HAa CNEICTBHH.
YIIK PCOCP takoro He npexycmarpusBal. Ho Ha3HauyeHWe CyaoM
AyOnUpyIOLLEi 3KCNepTH3bl ANLUD U1 TOrO, YTOCHI C MONHLIM NPaBOM
JOMPOCUTh JKCMEPTa WM MOCTABUTb MEPEN HUM AONOJHUTENbHbIE
BOMPOCH], HEOMpaBAaHHO. B mnpakTHKe CyAbl MOCTYNajiH, PyKOBOA-
CTBYACH COODpaKEHUAMH MPOLECCYaTbHOH YKOHOMHM H LENnecoos-
pa3HOCTH € TOYKH 3pEHUA YCTAHOBJIEHHA HCTHHBI.

Onnako OPHUHATBHBIM K JOKTPHHAIILHLIM TOJKOBAHHEM MPHUHLMI
HETNOCPEACTBEHHOCTH CyieOHOro pa3bupaTenbCTBa B COOTBETCTBUH C
npasunamMu YIIK PCOCP 1960 rona tpakrosancs takum obpa3zom,
YTO CYA, HE CBA3aHHBIM BBIBOJAMH PaCCIIEIOBAHHA, CaM Ha3HAyaeT
3KCTePTU3bI, KOTOPbIC 1A HEr0 MOIYT HA4YHHATHCHA TONLKO C MEPBO-
Ha4yaJbHBIX, XOTA 6Bl Ha CNEACTBHM MO 3TOMY NpPEAMETY YiKe poBe-
NEHO HECKOJIbKO 3KcnepTH3. [eso B ToM, uto riasa «CyneGHoe cnea-
cteue» YIIK PCOCP sxmwouaina B ce0s npasuna ornauieHus JHUb
JOKYMEHTOB, a HaCueT 3KCIEPTU3bI COJEPKANa perjaMeHTALUIO 110~
pAKa € MPOBEACHHS B CY/€ C YHACTHEM 3KCnepTa B cyaebHoOM 3ace-

' CM.: Mawanenxo H.@. MpobaemMa Z0NYCTHMOCTH A0KA3aTENLCTB B YTOMOBHOM
npouecce CLUIA. [ucc. ... xaua. opua. vayk. M., 1988. C. 136.
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JAHUH, NONYUYEHHH UM TYT XK€ 3a/IaHHA, YAQUICHHH €10 AJiA [TPOH3BOA-
CTBa 3KCIEPTHU3b! WIIH MPOU3BOJCTBA €€ B 3ajle CY/a, OrIalleHHs IKC-
rnepToM coDCTBEHHOrO 3aKIMOYEHHS H €0 A0TIPOCa.

Haubonee spko, kak NpeACTaBISIeTCa, TO IOHUMAHHE HEMOCPEACT-
BEHHOCTH cyaebHOro pazbuparenscrsa BoipaxkeHo A.P. Llnsaxoesm:
«B TOM cniyuae, korma B cTaiud NMpeNBAPHTENBHOIO CIEACTBUA MpPO-
BOAMNACH IKCMEPTH3A, CyA BMpaBe MOCTaBUTH MEped 3KCNEPTOM BO-
IPOChHI, AHATOrHYHbIE TeM, KOTOpPhIE OH pa3peltal Mo 3aJaH1IO CJIeJ0-
BaTels, U ONPEACNUTH TOT XKE KPYr MATEPUAIOR IS UCCIEROBAHUA.
Ho ot 3T0ro axcnepru3sa rno nopy4MeHUIo Cya He CTaHOBHTCS MOBTOP-
HoH. [IpHMHUMN HenmocpeACTBEHHOCTH WCCNEAOBaHHMA JOKa3aTEIbCTB
no Aesly O3HA4aeT, YTO CyJ He CBA3aH M HE OrpaHHYEH MartepuarnaMu
fIpeBapUTENbHOTO ciieacTBui. On CaMOCTOSTENbLHO Ha3HAyaeT M
MPOBOAUT 3KCMEPTH3LI, NMPEAYCMOTPEHHBIE 3aKOHOM, — MEPBHYHEIE,
JOMNOIHHTE/BHBIE, MOBTOPHBIE — H MOXET, HaKOHEL, JONPOCHTh 3KC-
nepra»'.

Dpaza 0 caMOCTOATENLHOCTH NPOBEACHHUA CyAOM NEpPBHUHBIX, MO-
BTOPHBIX, AONOJMHHUTENBHBIX SKCNEPTH3 CTana Kpelnaroi. Tak, B noa-
TBEpXKACHHE ITOr0 Te3uca B KayecTBe OOILEH3BECTHOrO MOCTYjara
OHa ObUIa KCNOJIb30BaHAa B OJHOH H3 HEMHOTHX LCHTPaJibHO OITyOIiu-
KoBaHHbIX ctaTtei 1990-x rooB, nOCBAILICHHBIX 3KCNEPTHU3E B Cyaed-
HoM pasbupatensctBe’. M CEronHs  HEKOTOPBIE YUYEHBIE COXPAHSIOT
NPEXKHIOK YOEeKAEHHOCTL B NEPBOHA4Y&ILHOM XapakTepe Mmool Ha-
3HA4YEHHOH CyNOM 3KCnepTH3bl. «JKCNEPTH3a, NMPOBOAHMAd B Cyae,
ABJSETCA OCHOBHOH M MepBUYHOM. .. [IepBUYHOCTL 3KCNIEPTH3LI B Cy e
BLITEKAET W3 MPUHLIAMOB HEOCPEACTBEHHOCTH H FTACHOCTHY .

["M. HagropHsiii onucan, kak OH [MEpeEMEHIT Ha 3TOT CYET CBOKO
TOYKY 3p€HHUA. PaHee OH npUAepKUBANICA TOH TOUKH 3pEHMA, YTO 3a-
KJIFOYEHHE 3KCIMEPTA, JAHHOE B CYAE, OTPAXAECT TOJBKO Pe3yNbTaThI
3KCMEPTH3bI, HA3HAYECHHOH H NPOBEAEHHON B CTafHu cyaebHoro pas-
OuparenbCTBa, MOBTOPHYH) HIM JOMOJHHTENBHYIO IKCNEPTH3Y CYA

' llinaxoe A.P. CyneGuas JKCIIEpTH3a: opranu3auMs ® nposeaesue. M.: Uan-po
«IO;ZJMﬂuqecxaa nurepatypa», 1979. C. 68.
C™m.: Ypaseunvoees JI. Haznauenne NOMONHUTEILHON M NOBTOPHOMN IKCIEPTH3b
B cyne // Poccuifickas 1octuuus, 1996. Ne 1.
* Yavanog B.I. TocynapcTBCHHOE OGBHHEHUE B POCCHACKOM YrOJOBHOM CYIO-

NPOU3BOACTBE. NpPOUECCYaNbHbIE W KPUMHHANTHUCTHUYECKHE acnekTel. M. OJIMA-
NPECC, 2002, C. 255.
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MOKET Ha3HAYMTh TOJIBKO NO OTHOLIEHMIO K MEPBOHAYANLHOM, Ha3Ha-
YeHHOH H MPOBEAEHHON B cyne. 3aTeM aBTOp yKasbiBaer, YTO HU3Me-
HHUI CBOE MHEHHE, TaK KaK «JajbHeHllee U3yuyeHHe BTOro BOMpoca
MOKa3bIBaeT, YTO NPOBEPKA Y HCCEN0BaHUE JOKA3aTENbCTB B Cyael-
HOM 3aCelJaHUH MOXET OCYIUECTBJIATHCA ITYTEM MOBTOPEHHS NEUCT-
BHiA, KOTOpblE MPOBOAMIMCH HA TNpPeIBAPHTE/ILHOM CJIEACTBHUH, IKC-
NepTH3a, Ha3HAYEHHAs CYIOM, MOXeT ObiTh [MOBTOPHOHN MO OTHOMIE-
HHUIO K 3KCMEPTH3E, NPOU3BEICHHON B XO/E€ NPEABAPHTELHOIO pac-
CIENIOBAHHA» .

Kak suaguMm, I''M. HanropHseiii 3gech N3MEHHI CBOE MHEHHE He
CTONIBKO O cneunduke TpeGOBaAHHA HEMOCPEACTBEHHOCTH cynebHOro
pa3bupaTenbcTBa B OTHOWIEHMH CYyAeGHOM 3KCNEPTH3BI, CKOMIBKO O Can
MOM TpeOOBaHHH HEMOCPEACTBEHHOCTH KaK TAKOBOM: [IPOBEPKA M MC-
C/leI0BaHHE JOKA3aTeNbCTB B CyAeOHOM 3acefaHuH MOXKET OCYIuecT-
BNATHCA ITyTEM MOBTOPEHHUsS NeHCTBHMHA, KOTOpbIE NPOBOAWIMCH Ha
npeasapHTesbHOM clieicTBUH. Ho npu 3TOM He [aH OTBET O BO3MOXK-
HOCTH Ha3HAY€HHUA CYAOM JOTONHHUTENBHOH IKCHEPTH3bl MO OTHOLlE-
HMIO K TOM, YTO NPOBEJIEHA B XO/1€ NIPEABAPUTEILHOIO pacCIea0BaHHA,

Mexay TeM BONpoc O Ha3HAYEHHU CYAOM JOMOMHHUTENLHOHM 3KcC-
NMepTH3bl M0 OTHOLUEHUIO K NPOBEACHHOH B XOJ4€ MpPEABAPHUTENBHOTO
pacc/ie0OBaHHA, O POBEACHHU NOMPOCA IKCNEPTA, AABILIErO B CTATHH
MPEABAPHTENILHOTO pacciefioBaHUs CBOE 3aKMIOYEHHE, croan Oonee
OCTPO, TaK KaK 3anpeT Ha 3TH JEHCTBHA COAEPKAICA B Pa3biACHEHHH
[Tnenyma Bepxoeuoro Cyna. «Ilo cmbicay cr.cr. 81 4 290 VIIK
PCOCP u apyrux coro3HbiX pecryOnHK AOMOMHHTEBHAS IKCIEPTH3a
HA3HAYaeTCA JIMIUL MOCE AaYX IKCTIEPTOM 3aK/IIOYEHHSA B CTAUM CY-
nebHoro pazbupartensCTBa, €CNIM HEAOCTATOYHYIO SCHOCTH WM MOI-
HOTY 3aKJIOYEHHSA He MPEACTABHIOCH BO3MOXHBIM YCTPAHUTh IMyTeM
I0TIPOCa BKCTEpTan”.

HayuHbIif KOMMEHTapHIl, KaK 3TO YK€ MOKa3aHO, NpUpaBHHBA B
ni1ave TpeObOBaHMA HernocpeACTBEHHOCTH CyaebHoro pasbuparenscTea
Ha3HayeHWe MOBTOPHOM IKCMEPTH3B! K HAZHAUCHHIO JOTIONHHUTENILHOM

' CM.: Hadzopuwiii I M. CoBeplueHCTBOBAHKE NPaBOBOK pernamMesTaLmy xcnep-
TH3bl B cyae// Kpumnnaaucrrka H cylebHas skeneptiia. 1985, Ne 3.

? 1. 12 noctanosnenus nenyma Bepxostoro Cyaa CCCP «O cyaebhoit akc-
MepTH3E MO yroNosHeM aenaM» oT 16 mapra 1971 roaa // C6opHuK nocTaHOBIEHUH
INnenyma Bepxosuoro Cyaa CCCP. M., 1987. C. 744,
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U AONpPOCY 3KCNepTa: BCe 3TH NECHCTBHA B CYAE N0 OTHOUICHHIO K JKC-
MepTHOMY 3aK/IIOHEHHIO, JaHHOMY B XO/ie¢ NIPEABapHTE/IbHONO paccie-
JOBaHHS, CHUTATUCH HEAOITYCTHMBIMH.

Ha, npopoauMeie CyIoOM AEHCTBHS MOTYT MOBTOPATL ACHCTBHA,
NPOBEACHHBIC HA CAeACTBUM. Jlaxke eciu cylbe MOYEeMy-TO H3BECTHO,
YTO CBHIETENb NMPOM3HECET B XOA€ CYAEOHOro CAEACTBHA BCE TO XKe
caMoe, UTO OH CKa3zal B XOA€ IpeABapHUTeNIbHOrO CHEACTBHSA, CYA
AO/DKEeH ero aonpocutbh. Ho CyIHOCTH MOBTOPHOH 3KCNEpTH3bI CO-
BCEM B JPYrOM: OHa Ha3HA4YaeTcsd B CIIy4ae COMHEHHH B MpaBHJIbHOC-
TH [I€PBOHAYAIBHOTO 3aKJIIOYEHHS.

B npakTHke BCTpeHYaJMCh CNy4aH, KOr[a CyAbs Ha3Hauyasl JKChep-
TU3Y [0 TEM K BOMpOCAM, NO KOTOPbIM JKcneptusa yxe Obina npo-
Be/leHa B Xofie cyaeOHoro pacciaeoBaHHs (YTO ¥ TpeboBanoch Bbllle-
yKa3aHHBIM KOMMEHTApHEeM), HO OJKCNEPT BO3BpallaNl 3aJaHHe C
NnpoceOOH yTOUHUTE, NOYEMY BO3HHIUIH COMHEHHA B NIEPBOHAYAJIEHOM
3aKTI04YEeHHH. Beslb NOBTOpHAsA 2KCNEpPTH3a OT/IMYAaeTCA OT NMEPBOHa-
YaJTbHOH HE Ha3HAYMBIUMM €€ OpraHoM, 8 UCXOHLIMHU JAHHBIMH: crie-
LMbHka NOBTOPHOH IKCNEPTH3BI B TOM, YTO MCCEJOBaHUE HAYMHAET-
Cfl C M3YUEHHMs KaK 0OBeKTOB SKCTIEPTH3BI, TaK H 3aKJIIOUEHHS TIEPBO-
HavyaTbHOM 3KCNEPTH3bl H TEX 3aMEYaHHMH, KOTOPbIE B OTHOLUEHHK HEE
BbICKA3aHbI,

B npakTHke cyneGHbIX pa3bHpaTenbeTB, NPOH3BOAUMBIX C YHaCTH-
€M JKCIEPTOB, YCTAHOBHJIOCH, YTO Ha OCHOBAHMH MPEACTABJIEHHBIX
CYIOM MaTepuanoB paccMaTpPUBAEMOro [ena, KOrja B 3akiiioueHue
3KCTIEPTA, CAENAHHOE HAa CTAaAHH MpPENABAPHTENLHOIrO CIEACTBUSA, HE
BHOCHTCS W3MEHEHHUS M JIOMOJHEHHS, SKCNEPT COCTAB/IAET MHCbMEH-
HO€ KpaTKOE 3aK/II0HEHHE H BpYUaeT ero cyay.

CyTb 3TOro JOKyMeHTa — MOATBEPIKAECHHE CAENAHHOTO 3aK/HOYEHHUS.

Hanpumep. «3awnouende OyXrantepckoil 3kcriepTHisl MO Aemy
Ne...

Ha ocHoBaHWH MpeacTaB/IEHHBIX CYAOM MaTepHanoB Ha3BaHHO-
ro aena, paccmorpeHsoro cyaom 10 mas 19.. rona, pykoBoacTByschk
ct. 289 «Jlonpoc skcnepra» YIIK PCOCP npeacrasisercs NHCbMEH-
Hoe 3aKjoyeHne 6yxranrepckoi 3KCEPTU3bI.

CrenaHHoe Ha cTafuM npeABapHTENIBHOIO pacCAeNOBaHHA [efa
3akmoueHde Byxrantepckoit akcneptusst oT 10 anpens 19 .. roga no
YrOJIOBHOMY aeity Ne ... MoATBepIaeTCs MOJHOCTBIO 63 H3IMEeHEHHIA.
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Bxcnepr-6yXrantep NoAnUch .

EcTb in HeobGX0AMMOCTE BBI3LIBATH BKCMEPTa B CYN Ui NMOATBEP-
XKACHHUSA 3aKIIOUEHHS, €C/IM HOBBIX MaTepHaloB Ha 3KCMEPTH3Y nipea-
cTaBjieHO He Oyner?

[lpuHumun cynebHoro pasbuparenscTBa TpebyeT HenocpeacTseH-
HOroO HCCNENoBaHUA AoKa3aTeabcTB. OAHAKO OCHOBAHHOE Ha MpUMe-
HEHUH CNEUMaNbHBIX TMO3HAHHI HCCNEOBAHME COOTBETCTBYIOLIMUX
06BeKxToB He MOXKeT BBITh BoCTpousBeaeHo camMuM cyaoM. Cyn —~ ap-
6uTp B npouecce, a He MCCaENOBaTeNb. Pe3ynbTaT HCCNEAOBAHHA J10-
Ka3aTeNbCTB, OCHOBAHHOTO Ha NPUMEHEHHHU CIIELMAIbHBIX NO3HAHUH,
caMm ABNSETCA AOKa3aTe/bCTBOM. HemocpencTBeHHO HccienoBars €ro
B CyJ€E, 3HA4YHUT — OIJIaCUTh IKCNEPTHOE 3aKTOYEHHE, a NpH HEeobXxo-
AHUMOCTH ~ QOTIPOCHTH JKCHEPTa.

Ha3snaveHue cyaoM 3xcnepTH3bl IO TEM Xe BONPOCaM, YTO M 1po-
BEJEHA HAa CNEACTBHH, €CJIX B OTHOLIEHHH 3aKJIIOYEHUA 3KCNepTa HeT
HHKaKWX BO3paKEHHMH W COMHEHHH B €ro rnpaBWIbHOCTH, HHYEro B
nNaHe HEIOCPE/CTBEHHOCTH MCC/IEOBAHHA HJIM B KakoM-1HOO ewie
cmbiciie He naeT. [log noBTOPHOCTBIO 3KCNEPTHU3bI MIOHHMAETCH OJHO-
BpEMEHHOE HcciefoBaHHe 0OBeKkToB, COOMpaHHe HOBBIX JoKa3za-
TENLCTB (BBIBOAOB) H MPOBEPKa NEPBOHA4YAILHOrO 3aKmoueHus. Ha-
JIMYHE COOTBETCTBYIOLIMX 3TOMY HCXOAHBIX JAHHBIX HE 3aBHUCHUT OT
CTafiuH, Ha KOTOpOW Ha3HauyaeTcd dkcrepTusa. OCHOBaHMS Mposeie-
HMA aonpoca 3kcnepra (Heo6X0AUMOCTb Pa3bACHEHHA W JONOIHEHHUA
3aKUTIOYEHHA) M Ha3HaYeHHs JOTOJHUTENbHON 3KCNEpPTU3LI (HeaoCTa-
TOYHAA ACHOCTb W MOJIHOTA 3aKIOHEHHS) TakKe MOTYT NOABHTHCH
BHE 3aBUCHMOCTH OT CTaiHH YTOJIOBHOIO CYAOIPOH3BOACTBA.

[IpoH3BOAHOCTE 3KCMEPTHOTO BLIBOAA OT CBOHCTB OOBEKTOB IKC-
NepTH3bl APUBOAUT K COBCEM HHOMY MPENOCTEPEKEHHIO, YEM HE Ha-
3HAYaTh MOBTOPHYIO MIIM JIONOJHUTENAbHYIO OKCNEPTH3Y B cyne, Eciu
NOKa3aTeNbCTB, ABIfIoLMecs 0ObeKkTaMu CyeOHON 3KCnepTH3bI, He
MCCJIEIOBaHBl HETOCPEACTBEHHO B X0A€ CYACOHOro pa3bHpaTenbeTaa,
a OLIMOOYHO CAENaH pacueT Ha TO, YTO WX B CBOE BpeMs HCCiefoBa
IKCNEPT WIM CNIEfOBATEND, TO TYT H OYAET HapylleH NPUHLMN Heno-
CpeacTBeHHOCTH cyaebHoro pasbuparenscrsa. JlaHHoe npeaocTepe-
KEHHE JMKTYeTCd npob/ieMaMH, BO3HUKAIOUMMH B MPAKTHKe, ¥ Aeii-

! benyxa H.T. Cyne6uo-6yxranrepckas akcneprtusa. YuebH. nocobue. M.: Jleno,
1993. C. 249,
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CTBUTEJILHO OTPaKaeT CrelUdHKY 3aKIIOUeHHs 3KCIepTa B IUIaHe
CJIOMKHOCTH JEeUCTBHI MO HENOCPEACTBEHHOMY HCCNEJZOBaHHIO JOKa-
3aTeAbCTB B CAYHAAX NpoBeAcHHA CyAcOHON SKCIepTH3EL.

Hanpumep, ciegosarens Bupiokos Bo3byaun yronosHoe Aeno B
OoTHOLIeHHN I'ankWHa, NOTEepABLUEro YpaBieHHE aBTOMOOHIEM H
cOusiero newexona. Ilocne monyuenus 83aTku ot [ ankuHa bupto-
KOB feperneyaTa NPOTOKOIb! AONIPOCOB, BHECS B HUX 3aBEAOMO JIOXK-
Hble CBEJCHHUA O TOM, YTO ['aNKHMH MBITAJICA TOPMO3WUTh, HO Megasib
TOPMO3a «POBANTUIIACEY M TOPMOXKEHHs He riocreaorano. Kpome to-
ro, bHpIOKOB COCTABHJI 3aBeOMO JIOXKHBIH NPOTOKON OCMOTpa aBTO-
moOuss, rae yxasan Ha HEUCHPAaBHOCTh HOXHOIO TOPMO3a B pE3YJib-
TaTe NOBPEXIEHHA TOpMO3HOro umadra. Ilocsie 3Toro oH BeiHEC MO-
CTaHOBJIEHHE O Ha3HaYeHHWH aBTOTEXHHYECKOH 3KCNEpPTH3bl, B KOTO-
POM 3aBEAOMO JAOXKHO yKa3al Ha MPHYHHY TNPOHCILECTBHUA — HEHC-
NPaBHOCTh B TOPMO3HOH CHCTEME H MPEACTaBM/ Ha HMCCIIEAOBaHHE
TOPMO3HOM L1aHT, SKOOBI H3BATHIH NPH OCMOTpE aBToMOGuNs'.

[To atoMy npumepy BUAHO, YTO, NPU TAKKMX HUCXOAHBIX AAHHBIX,
CKONbKO OBl Cyl HH Ha3Hauajl 3KCTMEPTH3Y, CYHTAd ee¢ MNepBOHAYAIIb-
HOH MJIH MOBTOPHOH, K HEMOCPEeJCTBEHHOCTH HCC/IeOBaHUA AOKa3a-
TEIbCTB OH HE INOJBHHETCA HHCKONALKO. B mepByro ouepenr Heobxo-
JHMO OCMOTpPETH aBTOMOOIB, A1 Yero BeIeXaTh (WM BBIHTH) Ha Me-
CTO €ro HaxoxIeHHs. Ho BbIXOA Ha MECTO OCMOTpa HeTpaHCnopTa-
OeMbHBIX BELUECTBEHHBIX JOKA3aTENbCTB NPAKTHKYETCS PEAKO, Tak
Kak TpefyeT NONONMHUTENBHBIX XJ0NOT, B 3TOM, Kak npeacraBnsercs,
¥ COCTOMT OCHOBHas Npobnema HENOCPeACTBEHHOCTH HCCIEOBaHUA
JoKa3aTesbCTB B CYIE.

HasHaueHnue xe Cy oM NMOBTOPHOH HITM JOMNOJHHTENbHOR 3KCMep-
TH3bl B OTHOWICHHWH TEPBOHAYANBHOW 3KCNEPTHU3bl, NPOBEACHHON B
XO[e MpEABAPUTEILHOIO pacCAeAOBaHHA, AOTIPOC B CYAE 3IKCIEpTa,
NpOBE/IIEro MOCAeAHIO, NPUHLHITY HENOCPEACTBEHHOCTH cyaeGHoro
pa3buparensCcTBa HE MPOTHBOPEUUT. YUMTHIBAA TO, UTO A NpoBese-
HHA JKCNEPTH3IB, KaK NpaBwio, HeoOXxoauMsel ocobbie ycnoBua (udaiue
BCETO — YCJIOBHA 3KCIEPTHOFO YUPEXKAECHHA), CTOMT NPHU3HATh, YTO M
BBI3OB 3KCMEPTA HEMNOCPEACTBEHHO B Cy JUtA 3aC/yLIHBAHHS BOMPOCOB,
JIMYHOTO TIONYYeHHs onpegeneHus (IIOCTAHOBNEHHA) O Ha3HadyeHHH
IKCNEPTH3bI, TUYHOIO OTNlauleHHs MM CBOETro 3aKiIO4eHHs He Tpeby-

' Bronnerens BepxosHoro Cyna P®. 1998. N 5. C. 10.
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eTCd MPUHLHIOM HENOCPeACTBEHHOCTH CyAeOHOro pasbuparenscTBa
MM KaKMMHU-TTHOO MHBIMM NPUHLIMIIAMM YTOJIOBHOIO [Ipolecca. JKc-
NepT MOXKET U HE Y4acTBOBAThH B CyNeOHOM 3aCeHaHHH, €C/IH HET OCHO-
BaHHH U1 €ro BBI30BA, HEMOCPEACTBEHHOCTh HCCIIEAOBAHHA AOKa3a-
TEJIGCTB OT 3TOrO He MOCTpajaeT. |

Hoswift VIIK 3akpenun sce 3TH nosiokeHUs. B cOOTBETCTBUH C
4. 3 ct. 282 VIIK PO, cynebHas skcneprusa IpOU3BOAMTCS B MO-
PAAKE, YCTAHOBJIIEHHOM [Uif CIIEACTBHA, TO €CTb 6€3 THYHOrO KOHTaK-
Ta CyAeH, CTOPOH (€C/iH HHUKTO M3 HUX HE NOAIKCIEPTHHIA) ¢ 3KCnep-
toM. CyJ 10 X0JaTafiCTRY CTOPOH WM MO COOCTBEHHOM MHHULMATHBE
Ha3HA4aeT MOBTOPHYIO THOO AOTIONHUTENBHYIO CyAeOHYIO IKCNIEPTHU3Y
pH HAIWYMK TIPOTHBOPEUYUI MEXITY 3aKUTIOUEHUAMH IKCTIEPTOB, KO-
TOpbl€ HEBO3MOXKHO MPEOI0NETh B CYAeOHOM pasbHpaTenbeTBe MyTeM
ponpoca 3kenepTos (4. 4 ct. 283).

Ho Ttakas Mogens TpebGyeT AanpHEHLMX 1aroB. PasbupatenscTso
nena, cornacio YIIK P®, moxer ObITh NpepBaHO, OTIOKEHO WIH
npuocTaHoBneHo. Yerseproro He naHo. Ho akcneprusa He moaxoaur
HH K OJHOMY M3 31uX ciayuyaeB, [lo nepBoHaudanbHON cxeme, npeny-
cmotpedHoi YIIK PCOCP 1960 ropa, cynebHoe pa3bupaTeabcTBO
JOMHKHO OBUIO per/iaMeHTHO BKIOUYaTh B Ce0s SKCMEpTU3y, TO ecTh
Jl@Xe NepepsiB Ha BPeEMs 3KCIEPTH3bl TAKOBLIM HE CHHTANICA, A UL
BHUMaHHE HccaenoBareneil HECKOMBKO Mepepacnpeaensnocs. B npak-
THKE Ha TEPHO/ NPOBENEHHA IKCIIEPTH3bI [IPOM3BOACTBO MO Aeny
NIPUOCTAHABIUBAIOCE. 3TO BbI3BIBAIO BO3PAXKEHHA YUYEHbBIX, YKa3bl-
BAIOLIMX, YTO MHCTHTYT IPHOCTAHOBJICHHA TNPOM3BOACTBA NO AEiy
NpeayCMAaTPUBAET CTPOrO ONpPEENCeHHbIE OCHOBAHMA, HCKTIOYAOIIHE
NPOM3BOACTBO KaKMX-NHOO nouckoBeIX nedcTeui. [Ipeptaranoce or-
KJ1a[ibIBaThb PaccMOTpPEHHWe Aena Ha nepuoi 3kcneprusbl. Ho u otno-
’KEHHe He COBCEM 311€Ch NOAXOAMT, BEADb Ul Hero TpedyeTcs ykaszaTh
BpeMs HOBOTO 3acefaHus. [IpuToM Cpoku HazHauaeMbIX CyAOM TIJlas-
HbIM 00pa3oM CTaLIMOHAPHBIX IKCIIEPTH3 SBHO HECOPA3MEPHB! C TEMMY,
Ha KoTopble cyaeOHoe pa3buparensCTBO OTKIaAbIBaETCA. Peulenus o
rnepephipe Tem Gonee HENOCTATOUHO, MO COOOPAKERHSIM HENPEPLIBHO-
CTH cyaeOHBIX NPOLECCOB.

IlenecooGpa3sHbIM BUAMTCA PACLIMPEHHE MEPEYHs CyaeOHbIX MOn-
HOMOYMI MO BPEMEHHOW OCTAHOBKE INPOM3BOACTBA M0 YIONIOBHOMY
aeny. Jng ceroqHAIIHUX OCHOBaHHUH OTJIONKEHHA CyAaeOHoro pazbupa-
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TeNbCTBA NMOACLLIO Obl pelieHne «pacCMOTPEHHE Nejia NMEPEHECTHY,
© TaKk Kak IJIl 3TOTO MMEIOTCS BCE MPU3HAKH. NPHHUMAKOTCA KOHKPET-
HblE MEpPBl MO BHI30BY WM NPHBOAY HEABMBIUMXCA Nuil M uetpebosa-
HHIO JI0Ka3aTeJIbCTB; ONpeAensieTcs CPOK OCTAHOBKH B paCCMOTPEHHH
Aena, TO eCTh PACCMOTPEHHUE NEPEHOCHTCA HA OTIpeE/IeHHYIO JaTy (U.
1 ct. 253 YIIK PD).

Jlna HasHaueHus IkcnepTH3bl nopoumna 6l GopMynupoBKa «pac-
CMOTpEHHE IeNa OTJIOKHUTB». 3€Ch HE YKa3bIBA€TCH TOYHBINH CPOK, HO
YYHTBIBACTCA, YTO, O CMBICITY 32KOHA, IKCIIEPT W IKCMIEPTHOE Y4pexK-
ACHUE KOJDKHBI 00€CTIeYHTh 3aBEPLIEHUE HCCIIEA0BAHUA B CPOKH, MpH-
HATBIE Ui TaKMX MCCIIEIOBAaHHi, a CTalHOHapHOe obcneloBaHHe — B
CpOKH, yka3zaHHble B OenepansHoM 3akoHe PO «O rocyaapcTBeHHOH
cyaebHo-aKCnepTHOM AesTebHOCTH B Poccuiickoil Denepauumn».

OcHoBaHus MPHOCTAHOBIEHHS MPOU3BOJCTBA MO ey H MepephiBa
B €0 paCCMOTPEHHH B PaCCMAaTPHBAEMOM KOHTEKCTE NPEAIOKEHHSIMH
06 U3MEHEHHH HEe OXBaThIBAKOTCH.

Boinenenue B YIIK neprona npousBoacTBa 3KCNepTH3bl 0COOHLIM,
TONLKO €MY COOTBETCTBYIOLUMM BHAOM cyleGHoro pewenus Oyaer
crocobcTBOBaTh H YIMOPANOYEHHUIO NOHATHIH, B TOM 4Yucrie B odHLH-
albHOM TOJIKOBAaHWM ApoleccyalbHeIX HOpM. Kak npeacraensercs,
Ha3HayeHHWe CTAUUOHAPHBIX JKCIEPTHBIX 00CneNoBaHHH — OOHO H3
BaXXHEHLUIWX OCHOBaHHWH NPOAIEHHA CPOKA COAEPIKAHHMA HON CTpaxeit
B riepyoj cyaebHoro pa3buparenbCTBa.

Hoka3biBaHHe, OCHOBAHHOE HA NMPHMEHEHHH CrelHaIbHBIX [103HAa-
HHH, KaK H MHOE [OKa3blBAHHE B YTOJIOBHOM IpOLIECCE, OCHOBAHO Ha
npyuHuMne cocrasarenbHoctH. IlpoueccyansHas dopMa cynebuoit
3KCTIEPTHU3bI CPEJH BCEX CPEACTB AOKA3bIBAHHA COAEPHHMT HaHOOJIb-
HIe€ KOTMYECTBO NMPENIATCTBUHA A1 NOJHOH peasu3auMy 3TOro NpuH-
uuna. HecMoTps Ha HacTOHYMBOE CTpEMIIEHHE 3aKOHOATENA K NpH-
BEICHHIO POCCHICKOro YroJIOBHOIO MpOLECCa K COCTA3aTEIbHOH Mo-
AeNid, B CTaAMH NPEABapHTE/IEHOIO pacCNeOBAHUS HE yAAnOoCh Jaxe
ofecneynTs N0 OTHOLIEHHIO K JKCNEPTH3E PABHLIE MpaBa IPaXKAaH,
BOBJICYCHHBIX B c(epy YroJoBHOrO CyJONPOH3BOACTBA B KauyeCTBE
00BUHSeMBbIX ¥ noTeprieBwnx. O Tom, YTOOH ypaBHATH B NpaBax no
OTHOLIEHHIO K CYAeOHOM AKCTIepTH3€E rPaXKaaH U IOPHIHYECKHX JIHL —
YYaCTHHKOB mpoliecca Ha TOH WM HHOH CTOPOHE — ¢ OpranaMu M
JAO/KHOCTHBLIMH JIMLIAMH, BEAYLUWMH NPOLECC, FOBOPUTh M BOBCE HE
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MPUXOAUTCA, NOCKONBKY GONBIIKHCTBO BUAOB OOBEKTOB IKCIIEPTH3DI
TpeOyoT 0cO60ro MpoUECCYaIBHOTO PEXHMA, BKIIHOYAKOINEro KOH-
TPO/Mb 32 UX COCTOSHHEM, MpaBH/a BO3MOXHOIO TOBPEXACHHUS CBe-
AYUIMM JHLIOM B XOA€ HCCNEIOBAHMA M T. IN.

CynebHoe npoW3BOJACTBO MPEJOCTABJAET CTOPOHAM 3HAUUTENBHO
GonbliHe BO3MOXHOCTH 110 AOKAa3bIBAHHIO ITYTEM MPHBICUEHHA CBE-
AYUIMX JIML, YeM NpeaBapUTeNIbHOE paccliefloBaHHe. B COOTBETCTBUM
co cT. 58 VIIK P®, cneunanuct npusnekaercs K COOCHCTBUIO yro-
- IOBHOMY CYAROIIPOH3BOACTBY IUIf pa3bACHEHHA CTOPOHAM H CYAY BO-
NPOCOB, BXOAAINHUX B €ro NpoecCHOHATBHYIO KoMreTeHuHo. CloBo
«CYRy» 3[€Cb MOKa3bIBAET, YTO KOHCYJbTALMOHHAA [EATENbHOCTh
CTMELMANKMCTA B TNPOLECCYATbHBIX PaMKaX MOXET PeaJu3OBBIBATHCS
TOJIBKO B CYZ1e6HOM NPOU3BOJCTBE.

OcHoBHas HuBa A1 paboTel CBEAYLLMX JIHUL, MPUBAECYCHHBIX YacT-
HbIMH JIMLAMH M aIBOKaTaMH, Y4YacCTBYIOUWIMMH B Rpouecce Ha TOH
WIH UHOH CTOpOHE, — 3TO MaTepuassl [ena, ¢ KOTOPbIMH CTOPOHbI
BIIpaBe 3HaKOMUTLCA. bonee Toro, OOBUHAEMBIH, 3alUTHUK, TIOTEp-
NEBLIUHA, €r0 NpeACTaBMTENb BIIPABE CHUMATh 3a CBOU CHET KOMHHU C
MAaTEpHANIOB YrOJIOBHOI'O /ief1a, B TOM YHCIIE C OMOILLIO TEXHUYECKHX
cpeacts (. 13 4. 4cr. 47;n. 74. T cT. 53; n. 12 4. 2 c1. 42; 4. 3 cT. 45
YIIK PO).

Bropoif BaxHeHWHH acrekT cocTaB/ifeT (opMa AEATENHHOCTH
CBEAYUIEro JiMia, MPHUBIEYEHHOro 3alUMTHUKOM, Ha OCHOBE KOMHH
maTtepyanoB gena. HauHeM c TOro, 4To rpaHulbl NOHATHA «3KCMEpT-
HOE MCCNIE/IOBAHHEY HE TOJBKO HE YCTAHOB/IEHBI 3aKOHOM (He coaep-
KAIUKMM JaXe CIOBA «HCCIIEIOBAHHE» ), HO K HEONpPEEIMMbl Ha Mpak-
THKE, HEOJHO3HAYHO BHAATCA B TEOPHH YrOJIOBHOrO fipouecca, KpH-
MHHATHCTHKH M CyAeOHOM 3KcrepTH3bl. JKCIEpTH3a MO0 MaTepHaiaM
nefla TPAHMYUT C KOHCYAbTAUMEH, TaK Kak MpakTH4YeCKas AesTenb-
HOCTb 3J€Ch CK/1a/IbiBAETCH M3 AHAJTUTHYECKHX H KOHCYNbTaUMOHHBIX
aeiicteui. Mccneaosanne Moxer 3aKiio4aThCa B @aHATHTHYECKOH pa-
foTe Haj MaTepuanamy fiesna, €CiM NPHUMEHSIOTCS METOIbI, Tpebyio-
IIHe BPEMEHH, COCPEROTOMEHHOCTH B CIOKOHHOH 00CTaHOBKE, €CJ/IH
3TH METO/B! HE OCTYIHBI HECIELHAIMCTY.

B pafoTe opraHoB, BeQylUMX YroJjOBHbIH MPOLECC, B OTJIHYHE OT
HenpoueccyansHOW NeSTeNsHOCTH 3alIMTHHKA, OYEHb BAXKHO OT/e-
NHUTb MCCIEAOBAHHE OT KOHCY/ILTALMH, MOCKOABKY HUX pabota, B TOM
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yHcne cO CREAYUIMMH JIMLAMH, OETAIBHO perjaMmeHTupoBaHa. Ecnu
cliepoBaTeNb, [03HaBarTellb, MPOKYPOP OTPaHHYMTCA KOHCYJbTalueH
TaM, rie HeOOXOAUMO aHAJTMTHYECKOE IKCNIEPTHOE MCCIeIOBaHHe Ma-
TepuasnoB Jeia, TO BCeM YHYaCTHHKAM YTONIOBHOIO CyXONPOH3BOACTBA
CTAHET OYEBHAHO, YTO CMELMATIMCT HE MMEJ JOCTAaTOUYHbIX YCJIOBUH
1151 OOBEKTUBHOIO BBIBOA.

3auIMTHUK He CBA3aH 3THMH YCIOBUAMH. Ero feaTebHOCTL MeHee
pernameHTHpoBaHa. Onjlata yciyr ChELMandcTa, TPOBOJAILErO
CNIOXKHYIO aHAIMTHUYECKYH paboTy Mo 3akasy 3alllHTHHKa, He npeay-
cmotpeHa YIIK, ee ocyliecTBieHHe NPOMCXOAMT BHE npouecca, 3a
cuet obpunHsemoro. [Ipu nposepke AOMyCTUMOCTH M LOCTOBEPHOCTH
3aKJIHONEHMS, TIPEACTABIEHHOTO 3alHTHUKOM, LEHTD THXKECTH MMPHXO0-
OUTCS He Ha NMOpAAOK NpoBeAcHHS (B CHIIy Majloi pernaMeHTauuH), a
Ha colep’KaHHE JOKYMEHTA.

["'HoceonornueckH, cyaebHas 3KCNEpTH3a, NpoBoAWMas Mo Mare-
pyanam jena, 4eTKUX rpaHHLl OT MOArOTOBHTENbLHOM K KOHCYbTallHK
AEATEIbHOCTH CNEUHATHCTA, MPUBICYEHHOTO 3aLIMTHHKOM, HE HMEET.
boapiuyto posik UrparoT OpraHW3alMOHHbBIE BOIIPOCH], TO €CTh BOMPO-
Cbl BpeMeHH, nomelienus, omwnarsl. Ho no KoHcynsTauHOHHOMY 3a-
KTIOUEHHIO CREUHATHCTa O AOCTATOYHOCTH HEoOXOoqUMBbIX ofecneuu-
TEJILHBLIX CPENICTB MOXKHO CYRMTH JIMLIb, PSS HA pPe3yJbTart, a no 3a-
KIIo4eHHI0 cyfeOHOro skcnepra — TaKke Ha GopMy «cyaebHas 3Kc-
nepTy3a» (fpeanonaraluyio J0CTaTOYHOCTh BPEMEHH, BO3MOXHOCTD
paboTaTh B YC/IOBHAX 3KCIIEPTHOrO YUPEXJIEHHS H T. I1.), 8 HE KKOH-
CYNbTaLUs». |

PaboTy ¢ xonusMu MatepHasoB [eNa 3allMTHHK MOXer obecre-
YuTb cBemyuemy auly. Jaxe odOpMIIeHHBIH KaK KOHCYAbTaTHBHOE
3AKTIOUEHHE, YCTHO H3IOKEHHBIA B CyJ€ BBIBOA TAKOrO CNELUAJIMCTA
MOXeT OblTh cepbe3HO 0O0CHOBAH U KOHKYPUPOBATb C aHAJIOIHYHLIM
3aKJIIOYEHHUEM 3KCIIEpTa, MONYYEHHBIM OPraHOM NPENBAPHTEIIBHOIO
paccnenoBaHus, Belb OLIEHKE Ha BECaX MNpaBOCyaHA NOABEPraloTcs
cBeieHHA O (haKTax, a He HAUMEHOBAHHS HX HCTOYHMKOB.

Takum 06pa3oM, B YaCTH NMPOBEJEHUA IKCMEPTH3 MO MaTepyanaM
Jena y 3allMTHHKA €CTh Cepbe3HOe AJIETEPHATHBHOE CPEACTBO J0Ka-
3bIBAHHUS.

B. CMuUpHOB ronaraer, YTO «MOCKONBKY MNPUHLIMI COCTA3ATENBLHOC-
TH, peau3yeMbld B [10Ka3aTENBCTBEHHOH JEATENBHOCTH CTOPOH,
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NpPeAnosjaracT BO3MOXKHOCTH [IPEACTaBIEHHA pa3IMYHbLIX [oKa3a-
TENbCTB, TO UCTIONB30BAHME CTOPOHAMH YACTHBIX AKCNEPTHRIX 3aKJTIO-
YEHHH JAO/DKHO TOAY4HTh O0siee KOHKPETHOE NPHMEHEHHE... B paae
ciry4aeB HecyRebHas 3kcneprH3a qosbkHa ObiTh paspemieHa YIIK PO
B Ka4yecTBE CAMOCTOATENbHOrO CpeACTBAa NOKa3bIBAHHA... 3TO BO3-
MOXKHO MpH COBIOAEHHH CeNyIOl{HX YCTOBHH: POBEACHHE IKCIIEp-
TH3bl B CHJIy TNPOLECCYANLHOrO 3aKoHa He aABnseTca 0043aTesIbHbIM;
He TpebyeT Kakoro-iM0o npoueccyafbHOro MPHHYXACHHA, a TaKxke
MpeACTaBACHHA NOUTMHHBIX MATepUasnoB Aeja U BELUECTBEHHBIX HO-
Ka3aTenbCTRy .

Onnako, 6yyyu 3aKperuicHHOMN B 3aKOHe, HecyneOHad IKCHepTH3a
cTaHOBHTCA cyaebHOM. « CynebHas 3xcnepTH3a — dKCnEpTH3a, fpo-
BOAYMaAS B NOpAJKE, YCTAHOBIEHHOM HacToswum Kogekcom» (m. 49
¢t. 5 YIIK POD).

H.I1. Mainuc npeanaraet ans paspelueHus BO3HUKIIEH Npodaemsl
pa3nnu4aTh 3aKI0UYEHHE IKCNIEePTa W 3aKiTioveHre CyaebHOoro 3Kenepra.
«HccnenoBanne, mpoBeleHHOE CAELIMATHCTOM, HMEHOBATh «3aKJIIO-
YEHHE 3KCrepTa», a 3aKIIOYEHHE MO IKCMEPTH3E, Ha3HAYEHHOM clle-
AOBAaTENEeM, CYIOM, J03HABATENEM M APYTHMH YHYaCTHHKAMH Npolec-
ca, B COOTBETCTBHM C MPENOCTABJIEHHBIM HM 3aKOHOM MPaBOM, HUMe-
HOBATh «3aKJII04EHHEM CYAeOHOTO akcriepTan’,

3710 npeuioxedre 61M3KO K TOMY, 4TO Npeanoxkun B. CMupHoB.

Hymaercs, 4To 0TKa3 oT HapaOoTaHHBIX MOJaMH NpaBUN JOKa3bl-
BAHHA MOCPEACTBOM CyaeGHOM IKCTIEpTH3bl ¢ OTIPaHHUYEHHEM OT Hee
HECYAEOHbIX, TO €CTh BHENpPOUECCYaNbHBIX HCCIEROBAHMI HeakTya-
JIEH W 4peBaT MyTaHHLEH B OLEHKE Pe3yJIbTaTOB NPUMEHEHUA CIIELH-
aJIbHBIX NMO3HaHWH., KpoMe Toro, oH He PacllHPHT CYTH NMOJHOMOYHMA
3aLMTHHKA, Belb OHU OrpaHHYMBaIOTCA JIMLIb NPHBIICYEHHEM CBELY-
LEro JHLUA K HCCEZOBAHUIO KOMUH MaTEPHANOB JAena, i1 KOTOporo
AOCTATOYHO HOPMBI KOHCY/IBTAUMH C KOHCYBbTaTHBHRIM 3aKJIOYEHH-
eM. Jlaxxe nonyveHHslH 3al{HTHHKOM TIPEAMET HE MOXKET UM Npe.Ba-
pHTeNLHO (10 npeacTaBlieHHs CleoBaTeN0) OblTh HaMpPaBlieH Ha KC-

' Cmupros B. DkcnepTu3a B COCTA3ATENLHOM YronosuoM npouecce // Poccuiickas
toctHung, 2001. Ne 11. C. 60.

? Maiinue H.IT. Tipo6neMbl 38KOHOAATENBHOTO PEryARPOBAHMA YHACTHA Crielina-
NKCTa B YrONOBHOM cynonponsBoacTae. B ¢0.: YronosHo-npoueccyanbubii Koaexc
Poccuitckot deaepaunu — npobiaeMbl npakTHYECKkol peanu3aunu. Matepuans: Bee-
poccuiickoit HayuHo-npakTH4ecko# xondepenunn. Kpacnonap, 2002. C. 96.
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CleJOBaHUE, BEAb MPOLIECCYaNbHBIA PEXHM BELIECTBEHHBIX XOKa3a-
TeNbCTB NPEANOJiaraeT LIeHTPATH3OBAHHBIA KOHTPOND.

TTOMHMO MaTepHalloB Jena JOCTYMHBbIMHA CTOPOHAM OKa3bIBAXOTCH
¥ HEKOTOpbIE Apyrue oObeKTsl, IOAXOMALIHE IS IKCIIEPTHOrO Uccie-
JOBAHHA. OTO BeLIECTBEHHbIE AOKA3aTENILCTBA, BO3BpalllacMble HX
3aKOHHOMY BTaJIeNbLly, €CITH 3TO BO3MOXHO 0e3 yiiepba 119 J0Ka3bl-
BaHHuA. Yarye Bcero BO3HHKaeT HEOOXOAHMMOCTD Y NOTEPNEBLUETO Bbl-
3BaTh OLIEHIUHKA K MOBpPEKAEHHOMY aBromobmmo. Ho 3aeck no 3Ha-
YKUMOCTH NpOLIECCYalbHOro pexkuMa OOBEKTa JIOJDKHBI JeHCTBOBATH
npaBuna o cyaebHol 3xcniepTU3e.

CocTa3aTeNbHOCTL LIMPOKO NPOABNSETCS W NPH HA3HAYEHHM CY-
JieOHOI 3KkcnepTH3bl B Xole cyaebHoro pasbuparensctsa. CTOpPOHBI
MOTYT XOJaTaHCTBOBATH O Ha3HAUEHHH aKcnepTH3nl (4.1 cr. 283 VIIK
P®), npeacTaBUTh B MHCBMEHHOM BHE BOMPOCHI IKCMEPTY, BbICKa-
3aTb CBOE€ MHEHHE N0 BOMpPOCaM, fIpPeJCTaBICHHbIM JAPYrUMH y4act-
HHKaMH yrojsiopHoro cyaonpoussoactsa (4. 2 ct. 283 VIIK P®). [Inn
MOCTAHOBKH BOIIPOCOB IKCIEPTY MOXKET ObITh MPHIJIALIEH CreLHaTHCT
(ct. 58 VIIK P®). Crieunanict MoxkeT ObITb NPHBJIEYEH KaK CTOPOHOH
ofBUHEHNA, TaK ¥ cTopoHoi 3aiuTh! (cT. 168, m. 3 4. 1 ¢r. 53, n. 4 4. 2
ct. 231 VIIK P®). Ilo nnee, cTopoHs! BNpaBe Ha3bIBaTh CBOK) KaH/IH-
JIaTypy 3KCHEpTa, M0 3TOMY BONPOCY AOCMYCTHMBI T€ K€ 00CYKACHHS,
YTO M HacyeT 3KCMEPTHOro 3aJaHus. JTO NOAPa3yMEBAETCH COCTA3a-
TeNbHOCTRIO B cyae. Ho Heckonbko HeyaauHas (GOpMYNIMpPOBKA CT.
283, creHanbHO HE OroBapHBalOLLEl 3TOro BONpoOCa, a 3aTeM OTChI-
naoie K nopsaaKy npoBeAeHHS 3KCIIEPTH3B! MO NPaBHUiaM rnassl 27
(r@e npaBoM XOmaTalCTBOBAaTH O MPHBJIECYEHHH B KA4eCTBE IKCIIEpTa
yKa3aHHBIX MMM JIML o0najaroT ToMbKo oOBUHAeMBIH (momo3pesae-
MBbIA) M €ro 3alllMTHHK) MOXET CO3JaTh WUTIO3KI0 06patHoro. 3aech
NoAXOAHT padbsicHeHHe KaccaumonHoi nanatsi BepxosHoro Cyna
PO no paccMoTpeHHOMY yxe HamMH fieny AJleKCHHA: SKCIIEPTH3a B
Cyle MOXET ObiTb Ha3HayeHa Ha TOM 3Talle, Ha KOTOPOM YYacTBYIOT
CTOPOHBI, OHH MOTYT OOCYAMTh KaHAMAATYPY IKCNEPTA H MOCTABUTS
nepeda HMM Bonpocsl. MHaue roeops (W3MeHMB JlorHuecKoe yaape-
HHE), COCTA3aTENBHOCT B CYJ€ MPENOCTABASET CTOPOHAM PpaBHbIE
npasa kak B 00Cy#/€HHH KaHAUAATYPBI 3KCIIEpTa, TaK M B MOCTAHOB-
K€ BOIPOCOB Nepes HHM.
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CrTopoHbI BripaBe X0JaTaliCTBOBAaTb O JOIMPOCE IKCNEpTa, HazHaye-
HUM JIOTIONIHHTENIBHON WM NOBTOPHOW 3KcnepTusbl. OCHOBaTeNbHbIE
X0JaTaiCTBa nojnexar yaosiaeTsopeHnio. CyiA Bhpase o CBOeEH
WHHUMATUBE Ha3HAYMUTH MEPBOHAYAILHYIO, HOMOTHHUTENLHYIO, IO~
BTOPHYIO 9KCIIEPTHU3Y, JONPOCHTH dKCNEpTa.

Ilpenus cmopon. B cyneGHpIX npeHWsIX CTOPOHAMH AaeTcsd aHamu3
CHCTEMBI KOKa3aTeJIbCcTB. B yacTu npMMEHEHH CrICUMaNbHBIX MO3HAa-
HUH CTOHUT OTMETHTH CIIERYIOILEE.

JKenepTHBIA Npouecce 6eper Hayano OT NMOCTAHOBKH BOTPOCOB f1e-
pel 3KCIEPTOM, @ 3aKAHYHWBAETCA 3aKIIOUEHHEM IJKcnepTa. Baxwo,
yTOOBI 33 ITOT NEPHOA He MPOU3OLLIO NMOAMEHBI TE3HCA. AHANM3 CHC-
TEMbl JIOKA3aTeNbCTB Mpeanonaraer oreprpobaHie (axkrtom, Bbifc-
HEHHbIM C NMOMOILIBI0 3KcnepTH3bl. PaxT, NpeAnonaraBlKiAca K BbIAC-
HEHHIO MOCPEACTBOM 3KCMEPTH3b!, OOBIYHO ABNACTCA H (akTOM, ycTa-
HOBIEHHBIM 3aK/IIOUEeHHEM JKcrepra. Ho MOXeT ObiTh U HecoBMaje-
HHE: €C/TH MPOHU30LLIA 3aMEHA IKCIIEPTHOTO 3aJaHHU CaMHM ClIeZloBa-
TeneM (A03HaBarTeneM, MPOKYPOPOM, CY0M) B TIEPHON MPOU3BOACTBA
SKCNEPTH3bI HIIH OCYUIECTBIACHO PACLIMPEHHE HITH CYXXEHHE 3afaHus B
paMKax 3KCrepTHOW WHHLMATHBLL. 3aKIIOYEHHE JOINOJHHTE/NILHOH
IKCNEPTH3bl NOMONHAET OCHOBHOE H MOXET BMECTE ¢ HMM ObITh Nno-
JIOXKEHO B OCHOBY MPUIOBOPA.

B nene MOryT UMEThCH [1Ba 3KCHEPTHAIX 3aKTHOYEHHA C OTBETOM Ha
OAHH M T€ € BOMpPOCHl, TO €CTh 3aKIIOYEHUS NIEPBHYHOH M NOBTOP-
HOM 3kcnepTi3. [lpuroeop cyna MOXeT ObITh 000CHOBaH W TeM, M
APYI'HM, BMECTE B3ATHIMHU, TOJBKO B TOM Cily4yae, KOrna HX BbIBOJIBI
cosnanaiot. [IpoTHBOpeUHBLIE BHIBOBI HCKIIIOYAIOT APYT Apyra.

BalMTHUK (WK NOACYAMMBIN) BIIPABE CCHIIATBCA HA MONYYEHHOE
MM OT TPHBJIEYEHHOTO WM K€ CHEUHMATHCTAa «KOHCY/IBTATHBHOE 3a-
KITFOYCHHEN, AaHHOE Ha OCHOBE MCCIEOBAHHA MAaTEPHAIOB Jena, KaK
Ha JIOKa3aTeNbCTBO, KOHKYPHDYIOLIEE C 3aKIIOYEHHEM cyaebHOro
3KCREpTa, JAHHOTO TI0 MaTEpHaaM JIENa, 110 TEM XK€ BOMpocam.

B npeHusx cTOPOHBI BIIpaBE XOAATAHCTBOBATL O NMPH3HAHUH (ak-
TOB MH(OPMALIMOHHOIO YPOBHA JOKa3bIBAHNSA O4EBHUIHBIMU, 3€Ch XKE
NOAYEPKUBACTCA OYEBHAHOCTE (DAaKTOB, He TPeOYIOWIMX CNeUHaTBHOrO
IMPU3HAHHA, TO €CTh (PAKTOB, O KOTOPBIX MOXHO CYAHMTh MO JIOFHYec-
KHM BbIBOJIaM M3 COBOKYITHOCTEH NPOMEXYTOUHBIX (PaKTOB,
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[Tpexus — 3TO W 3Tan An4 X0AaTaiiCTB O npu3HaHuu daxkTop obie-
U3BECTHBIMHM, B TOM YMCAE OOUIEH3BECTHBIMYU CPEAH CEIHATIUCTOB.

YMECTHO M TaKoe XoJaTaicTBo B Xoae cynebHoro cneacteua? U
Hao0OpOT: AOMYCTHMO JIH OHO 110 OKOHYaHHWH cynebHOoro cieacTrua?

Y4acTHUK NpeHHit CTOPOH He BIIPAaBE CCUIATLCA Ha JOKa3aTeNbCT-
Ba, KOTOphIE HE pacCMaTPUBAIHCh B CyAeGHOM 3acelaHHH WIH IpH-
3HaHB! CYyIOM HEAOMyCTUMBIMH (4. 4 c1. 292 YIIK POD).

Ho He obasatensHo, urobbl B CyaeOHOM CJEACTBHHM NPOABH/IACKH
OLICHKA €ro y4aCTHHKaMM CHCTeMbl A0Ka3aTeabcTB. OOiieH3BECTHLIN
¢akT He Tpebyer nokasatenscTB. O ero OOLWIEUIBECTHOCTH MOXKHO
3a4BHUTb KaK B X0/i€ CyAeGHOr0 CAEACTBUA, TaK ¥ B IPSHUAX.

Ho ofuwen3secTHOCTL cpefu CNELWanMcTOB J0/DKHA TIOATBEp-
AATECA MCTOYHHKOM CNpPaBOYHOrO CBOMCTBA: JIHOO KOHCYJIbTaTHB-
HbIM COOGLIEHHEM CYLY ¥ CTOPOHAM, C/IeJaHHLIM CIIELHAIHCTOM, JH-
00 MHCBMEHHO HINIOXKEHHOM CIpPAaBKOW CIELMAIMCTA WM CrIeUHaH-
3HPOBAHHOIO YYpeKAeHHS, JIMOO COOTBETCTBYIOLUHMH YacTAMHM 3a-
KIIIOYEHHUS 3KCrepTa, COOOLIEHAS O HEBO3IMOXHOCTH [JaTh 3aKiiQue-
HHE, NoKa3aHWHi CBEAyLIero cBuUaeTeNd, TMO0 CCEUTKOH ¢aMoro y4acr-
HYKA CYACIMPOH3BOJACTBA HAa TOH WIM HHOHW CTOPOHE K CnpaBOYHOM
nuTEparype.

Kaxx oMy M3 5THX HCTOUHHMKOB COOTBETCTBYET CBOH MOPAIOK HC-
CNei0BaHNA. 3aKII0YEHHS 3KCMEPTOB H COOOIIEHHS 3KCIEPTOB O He-
BO3MOXKHOCTH JaThb 3aKIIOYEHHE HCCIEAYIOTCE B Xome cyaebHoro
CAENCTBHA B NOpPAAKE, MPefyCMOTPEHHOM IS 3THX JOKa3areNibCTB!
OHH OrNallaloTCs CTOPOHAMH HJIM IKCIIEPTAMH, 1A Pa3bACHEHHS U
AOMO/HEHHA HX MOTYT OBITh JAOMPOLUEHBI IKCNEPTHI, MOIYT Ha3Ha-
4aTbCAd JONOMHWUTENBLHLIE W MOBTOPHBIE 3KcnepTudnl. Ceenyiunii
CBHAETEND JOMPAIMBACTCH 10 BCEM IpaBHaM AOTIpPOCa CBUAETENS.
Y4yacTHHK NpeHni 37ech NPOCTO BHIOHPAET U3 HCCNEA0BAHHOIO 1OKa-
3aTeNILCTBEHHOrO MaTepHaia HeoOXoAHMbIE EMY [N aHANTH3a A0KAa3a-
TENbCTBEHHON CUCTEMBI CIIPaBOYHbIE CBEEHHA.

CriennanucT, NpurnaweHHsii IS Aadd KOHCY/JbTAUHHM, JOJXKEH
OLiTe monpouwed B xone cyaebHoro cieacteus. Xorda 1. 74 VIIK
CpeaH HCTOYHHKOB A0KA3aTE/ALCTB HE Ha3biBaeT MOKa3aHHit crelHa-
JIMCTa, OHH, TaKHM O0pa3OM, HE ABNAIOTCA AOKazarenscrBamu. Crie-
UHA/MCT HE AaeT IoKasaHus, a cooduiaeT crpaBoyHble cBeAeHHUs. U
BCE XKe IOMPOC BO3MOKEH JiHlib B X0A€ CyAeOHOTO cneacTBuA.
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MosxeT 7 B ripeHUAX ObITh BIIEpBbIC NMPHBICUEHA K aHATH3Y HOKa-
3aTeAbCTB CnpaBovHas nuteparypa? CnpaBouYHHK, y4yeOHHK, MOHO-
rpajus — 3TO HE HCTOYHMKM JAoKa3aTeabcTB. OHH AHIIL MOATBEP-
KAAOT 00LIEN3BECTHOCTD (GakToB, M MO TpeOOBAHHAM 3aKOHAa MOTYT
MOSABMTBCA JIMLLIB B NPEHHIX U He NMpHOOILATECS K MaTepHasiaM Jena.
OnHako B HallleM NPENJIOKEHNH perjiaMeHTaluMH NPH3HAHUA GakTOB
OOLIEN3BECTHRIMU €CTb OJHO YTOYHEHHE: AN TNMpPH3HAHUA (PAKTOB
OOLIEH3BECTHBIMH CPEM CHEIHANIMCTOB JOCTAaTOYHO CIIPaBOYHBIX
CBCJIEHHH Ha 3TOT CYET».

Takum obpa3om, Henb3s TpeGoBarh OT cyaa, YTOOBI OH TMPHU3HAI
¢akT oOLIen3BeCTHBIM, HE UMES CIIPaBOYHBIX MOATBEpXKAEHHH. [Tpu-
obleHHe ITHX NOATBEPKIEHHH K ey H OrfalieHHe UX B cyneOHOM
3acefaHWH HEOOXOAMMO [J11 CTOPOH H CYAOB BBILIECTOSALIHX WHCTAH~
nui. [IpHobiuenHe xe x aemy JOKYMEHTOB BO3MOXHO TOJBKO B XOJ€
cynebHoro cnenacrsua. TakuM oOpa3oM, B MOATBepXKAEHHe 0OLIEH3-
BECTHOCTH (AKTOB IS CNELHMANMCTOB B MPEHUAX MOXKHO CCHUIATHLCS
TOJIbKO Ha MCC/IEI0BaHHble B CyIeOHOM CNEACTBUM, NPHOOLIIEHHEBIE K
Lesly HCTOYHHKH.

B npeHusx 3By4dT MepBOHAYANIbHAA, @ B NPUIrOBOPE JAETCA OKOH-
yaTeslbHasd OLEHKA CHCTeMbI aoka3ateNibCTB. OcobeHHOCTH IKcnepT-
HOro 3aKJIKOYEHHUA MOTYT NPOBOLMPOBATH YYET TIPH €ro OLIEHKE H He
JOIMYCTHUMBIX K 3TOMY XapaKTepHCTHK, [IO3TOMY MEPEUHCIIHM, YTO NPH
OLICHKE 3aKJIIOYCHHUA HE Y4HUTBIBACTCA.

1) He noken B kauecTBe NpeHMYLUECTBA (MJIH HEJOCTATKA) Y4H-
ThIBATLCA CaM (haKT, YTO HCTOYHHUKOM [OKa3aTeNbCTBA ABJIAETCS IKC-
neptHoe 3akiloyeHue. Ha npakTHke [AOBONBHO PacnpoOCTPaHEHO
Upe3MEPHOE NOBEPHE K 3am1oqeﬂmolal<cnepra, 3aBbILIEHHAsA OLIEHKA
ero A0Ka3aTeNnbCTBEHHOro 3HadeHUA . EcaM 3akmovenue skcnepra
NPOTUBOPEYHUT APYTHM AOKA3aTeNbCTBaM MO Jey, TO NMpexAe BCEro
CYRbH CcTpemsitcs obecneuuTb JOOPOKAYECTBEHHOE 3KCIEPTHOE 3a-
KJTIOUEHHE.

CobecenoBaHue ¢ nNpoOKypOpaMH, CJIe0BaTENIMH, J03HABATE/ISIMH,
CYAbSMH MOKa3bIBACT, YTO, EC/IM 3AKIIIOUEHHE IKCIIEPTA IPOTUBOPEUHT
APYruM JOKa3aTeNbCTBAM, OHH YAlLE BCETO HA3HAYAIOT MOBTOPHYHO

' CM.: Opnaos 10.K. 3akmoueHne KCiepTa U ero OLEHKa MO YrONOBHBIM aejaM.
M.: IOpucr, 1995. C. 40.
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IKCAEPTH3Y, HAMHOTO PeXe — OCYIECTBIAIOT AOTIONHUTENLHYIO NPO-
BEPKY JIOKa3aTesIbCTB, MPOTHROPEHALIHX IKCMEPTHOMY 3aK/IHOUEHHIO.

Camo 1o cebe 3710, KOHe4Ho, oubkol He aBngercsa. bosee Toro,
JUIS HEKOTOPBIX BHUAOB 3KCMEPTH3 Takasd TEHACHLMA BNOJIHE €CTECT-
BEHHA, BEOb, KAK yXKE€ OTMEHATOCh, Ha MPaKTHKE nepeyeHp obcTod-
TELCTB, YCTaHABAHBAEMBIX B IMOJABJAIOIEM UHCIIE CTydacs TOJIBKO
3KCNIEPTHBIMH MCCJIEIOBAHHAMM, HAMHOIO LIHpE, YEM YKa3aHHBIH B
¢t. 196 VIIK PO. |

OnHako B Tex cly4yasnx, korja ob6crosaTeNbeTBO MOXKeT ObiTh ycTa-
HOBJIEHO M 3KCMEPTH30H, H APYrMMM CPEICTBAMH JOKAa3blBAHHS, U
TaKHe AOKA3aTEJbCTBA [OY4Y€Hbl, HEJOMYCTHMO OTA4BaTh MpEeAroy-
TEHHE 3aKITIOYEHUIO DKCIEpTa JIHLIL HA TOM OCHOBAHMH, YTO 3TO «Ha-
y4YHO€ AOKa3aTensCTBO». IIOBTOpEHHE 3TOTO [aBHBIM-IABHO H3BECT-
HOrO MOCTyJjaTa MOXHO 0OOCHOBaTh OJHHM MPAKTHYECKUM Ccoobpa-
xeHueM. [{leno B TOM, YTO HayuHBIH XapaKTep JOKa3aTeNbCTBa MOXKET
MOKa3aTh W CBOM «BPEJHBIC CBOMCTBA», HATIPUMED, KOTJAa HCMOAB30-
BaH HE YTBEPAMBIUHHCA B MPAKTHKE, JHLIb €lle pa3pabaTbiBacMblit
yueHbIMH, MeToz. HakoHell, 3a104eHne IKCIeEpTa MOXeT ObITh 3aBe-
AOMO N0XHBIM. He uckoueHs! omHOKH,

2) Henw3s B Bupe ofwero npasuna, 6e3 aHanu3a KOHKPETHOrO
3KCIMEPTHOrO 3aKTIOYEHHA, YTBEPHKIATh, UTO 3aKIIOUEHHS IKCIEPTOB,
OCHOBaHHbIE HA JIAHHBIX TaK HAa3bIBAEMBIX TOYHBIX HAYK MPEANOYTH-
TENbHEE 3aKFOYEHUH, OCHOBAaHHBIX HAa JAHHBIX €CTECTBEHHBIX, I'yMa-
HUTAPHBIX Hayk .

3) Henp3a cBA3bIBaTh J0KA3aTENBCTBEHHOE 3HAYEHHE IKCMEPTHOTO
3aKMI0YEHHA ¢ JO/DKHOCTBIO JKCIICPTa, €0 YUEHBIM 3BAHHEM, BEIOM-
CTBEHHLIM YPOBHEM 3KCNEPTHOTO YUpeKAECHHUSA, B KOTOPOM MNPOBOAH-
nace 3kcneprv3a. B npakrtuke uHoraa scTpevarorcs owMOkH, Bblpa-
KAIOIHECH B HTHOPHPOBAHHM M3 ABYX IKCIMEPTHBIX 3aKIIOUEHHH, JaH-
HBIX 110 ONHHM H TEM Ke BOMNpocaM (NepBoOHayanbHO H MOBTOPHO), TO-
ro, KOTOpOE NPOBEACHO MEHEE ABTOPHTETHBLIM SKCIIEPTOM.

Bonpoc 06 atom Takxe 6bin 3azaH 33 cyabaM paHOHHBIX CYNOB
r. KpacHonapa. UerBepo M3 HMX OTBETHIIH, YTO YYHTHIBAKOT AOMHK-
HOCTb 3KCHEpPTa, €ro YUYEHOE 3BaHHE, ABTOPUTET, BEAOMCTBEHHbLIH
YPOBEHL IKCMEPTHOTO YUPEHAEHHS, B KOTOPOM MPOBOAWIACEH 3KCNep-

1
CM.: [Tempyxun H.JI. DkcnepTvsa Kak Cpe/CTBO 10Ka3bIBAHHA B COBETCKOM Yro-
710BHOM npouecce. M.: Mapn-so «lOpuanueckas nuteparypa», 1964, C. 222.
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TH3a B Ka4€CTBE MpeHMYIlecTBa 3KCMEPTHOrO 3aKIOueHHs. A ABa-
Auath OeBATb CYAeH OTBETHIIH, YTO 3TH RAHHBIE OHH H3YYalOT TOJBKO
JUIl  YCTAHOBJICHHS KOMIIETEHTHOCTH OJKCIEpTa M NPOH3BOACTBA
JAHHOH 3KCTIEPTH3BI.

K coxanenuro, ¥ B coBpeMeHHOH 1OpHMauuecKoll nutepaType
BCTPEYAIOTCA BLICKa3biBaHUA 00 OTAAaBaEMBIX 3apaHEE MPEANOUTEHHAX
3KCMEPTH3, NPOBEACHHBIX Gornee KBATH(PULUHMPOBAHHBIMU IKCIIEPTAMH.
Tak, aBrop «CrnpaBouHMKa 3KcnepTa-KpHMMMHAIHMCTa», SKCMEPT €O
3HaYHTEIbHBIM CTaxeM, O.H. dunbkoBa NULIET, HTO B Ciiy4Hae KOJUIH-
3UM MEXIY ABYMS 3aKIIOYEHHSMH IKCIIEPTOB, JaHHBIMH MO OAHHUM U
TEM K€ BOIpPOCaM, CyA Ao/keH Oyner oraath NpearioYTeHHe 3aKIio-
YEHHIO, COCTAaBJIEHHOMY JKCMEPTOM C BBICLIMM 3KCNEPTHO-KPHMHHA-
AUCTHYECKHM H IOPHOHYECKUM 00pa30BaHHEM, a HE TOMY, KOTOpPOE
COCTaBJICHO JKCMEPTOM, JIMIIbL AOIMYIUEHHBIM K JKCMNEPTH3E nocie
CT@KHPOBKH .

KoHeuHo, BceoOwuit pocT ypoBHS NO3HAHHH B 3KCIIEPTHHIX Yupe-
xaeHusax HeobxonuM. daxe denepanbhbim 3akoHoM PO «O rocyaap-
CTBeHHOH cynebHo-3kcniepTHOH neATrensHOCTH B Poccuiickoit depe-
pauuH» Tpedyercs, YTOOB! MPETEHAEHT HAa AOJDKHOCTH B rocyaapcT-
BEHHOM JKCIMEPTHOM YUpPEeXXICHHH HMeN BbICllee obpajoBaHWe (HC-
KIIOYEHHe noKa caenaHo s yupexaeHud cucreMbl MBJ). Ho B
MnpoLecce M0 KOHKPEeTHOMY JETy MOXeET ObITh MPU3HAHO AOCTOBEp-
HbIM U TO 3aKJIIOYeHHEe, KOTOPOE JaHO IKCNEPTOM CO CPERHHUM CrELM-
anbHBIM 00pa30oBaHKUEM, 2 NAHHOE IKCNEPTOM C BhICIIMM 0BpazoBaHu-
eM — OTBeprHyTo. ['aBHOE, YTO OLEHHBAIOUIEE 3aKIIOYEHHE JKCIEpTa
JTHLO He CBA3aHO BCEMM 3THMH JaHHBLIMH 00 o6pasoBanuu. Cnenosa-
TEJNb, MPOKYPOP, A03HABATEND K Cy]l CaMH PELIAIOT, KOMMETEHTEH JI1
3KcnepT. PeleHne 0 KOMNETEHTHOCTH HE MOXKET UMeTh yposHeit (6o-
nee UK MEHee KOMITIETEHTEH).

4) He nMeet 10oKka3aTe/IbCTBEHHOTO 3HAYCHHS M HE JO/DKEH Y4MUThI-
BaTbCA MPH OLIEHKE OJKCIEPTHOrO 3aKiIOUEHHA (akT, ABAAIACH JIH
IKCIEPTH3a NIEPBOHAYATLHOM, ITOBTOPHOH MM JonoaHUTenbHOH. Ha-
3HAayeHHe MOBTOPHOHN IKCIEPTH3BI, KaK M AOMONHHUTEIbHOH, IIPOMCXO-
AMT, KOrja cya, ¢ uenbio obecnevyeHus RoOpoKkayecTBEHHOro JoKa3sa-
TEALCTBEHHOrO MaTeprana o00CHOBaAHHO MPEANONIOKHMI HEAOCTATKH B

' CM.: @uasxoea O.H. CripaBodHuK kcnepTa-kpHMuHanucTa. M.: FOpucnpynen-
uus, 2001, C. 19.
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NepBOM 3aKMIOYEHHH, B MPHroOBOPE e BCE MMEKLIHECS IKCMEPTHbIE
3aK/IIOYEHHS HA PABHEBIX OLIEHHUBAIOTCH CYAOM 110 BHYTPEHHEMY yOex-
AEHHIO. |

O6GocHOBaHHE BBHIBOAOB MEPEYUCICHHBIMH HEAOMYCTHMBIMH IS
ydeTa MpH OLleHKE IKCTIEPTHOrO 3aK/IIOUEHNs (HAKTOpaMM Ha TIPAKTHKE
B MPHUCOBOPax OOBIYHO HE MPOMCXOAMT, HX YHET BbIPAXKACTCA B HIHOPH-
POBaHHH «HEABTOPUTETHBIX» 3AK/IIOUEHHH BIVIOTH A0 YMOI4YaHHA O HUX.
[TprMepoM Takoro poAa HapyiueHHH MOXKET CYKHUTh CACAYIOLIHH.

B xonme npegBapHTENnsHOro C/ieACTBUA B OTHOLIEHHH MOACYAMMOro
Obl1a mpoBejeHa CTaUHMOHApHAs CyAeOHO-NCHXHATPHUYECKAs IKCIep-
TH3a, B COOTBETCTBHH C 3aKMIOUEHHEM KOTOPOH MOACYAHMOro Cleny-
€T cuuTaTh BMeHseMbiM. OaHako Cyll, BHICTYLIAB MOACYAMMOro, MC-
CJIEAOBaB MarepHasibl Jea, NpUHAIT PELIEHHE O Ha3HAYeHHH NOBTOP-
HOH CyneGHO-NCHXHATPHYECKOH HKCIIEPTH3BI, MPOU3BOACTBO KOTOPOH
nopysua sxcnepraM ['ocynapcTBEHHOrO Hay4HOIrO LIEHTPA COLHAJIb-
Ho# ¥ cyneOnoi ncuxuatpuun uMeHn B.I1. Cepbekoro. B coorsercr-
BHH C 3aKJIIOYEHHEM TOBTOPHOH 3KCNEPTH3BI MOACYAHMOrO ChReayeT
CYuTaTh HeBMeHAeMbIM. Cyl He NpOCTO OTAAN NpEeANoYTEHHE 3aKITIO-
YEHHIO, JaHHOMY B ['ocynapcTBeHHOM HAYYHOM LEHTPE COLHMaIBHOH
U cynebHoi ncuxuatpun umenu B.I1. Cepbekoro, Ho mpourHopupo-
BaJl 3aKIIOYEHHE NMEPBOHAYATBHOH IKCAEPTU3bI, HE JaB EMY OUEHKH,
He 00BACHHB, NIO4EMY OHO 0JDKHO ObITL OTBEPrHyTO. B onpeaenennn
00 0cBOBOXKIOEHUU THLIA OT YrOJIOBHON OTBETCTBEHHOCTH H O MpHMe-
HEHHH K HEMY NPHHYIUTEIBHOH MEPB! MEAULIMHCKOTO XapakTepa Bbl-
BOA MOTHBMpOBAH pe3ynbTataMy 3KCNEPTH3bl, npoBeaeHHoln B [ocy-
napcTeBeHHOM HayuHom ueHtpe uM. B.I1. Cepbckoro, 06 3xcnepruse,
NpoBEACHHOR HA KpaeBOM YPOBHE, HUYEro He cka3aHo. BoamoxHo,
BBIBOJ Cy/1a ObI1 OCHOBaH Ha aHA/IU3€ 3aKJIKOYEHHH IKCTIEPTOB, HO U3
HTOrOBOTO JOKYMEHTa — ONpele/ieHus cyla — 3Toro He cneayer. Ilo-
NOOHbIE YNIPOILEHHS B YTOJJOBHOM MPOLIECCE HEOMYCTHUMBI.,

TexHONMOrHg OHEHKH 3KCHEPTHOrO 3AKIIOUEHWS OrpefenaeTcs
CJIOXKHOH TpoueccyansHod dopmoit akcnepTussl. flepen cynom npu
3TOM CTOSAT CJIeAYIOUME BONPOCHI.

Cobmoaanuce au NpH NMOArOTOBKE, HAa3HA4YeHWH M NPOBEACHHH
BKCREpTH3bl TpeOOBaHHA YroJ0BHO-MPOLECCYaNTBHOrO 3aKOHa, €CITH
ObLTO JOMyLEHO HAPYLUEHHE, TO KAKOBBI €T0 NOCIEACTBHA?
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Beiiv MM npencTaBneHsl 3KCMEPTY AOCTATOYHBIE ¥ HajJexalllue
00BEKTB! HCCNIENOBAHHSA? |

C nocTtaToyHoO#H nH MNoJiHOTOM OLIIO NPOBEAEHO IKCNEPTHOE MC-
CNEeAOBAHNUE H CHEJIaHbl BEIBOLbI?

OCHOBaHO JIH 3aKJIIOYEHHE IKCTIEPTa HA NPABWIBHBIX HAYYHBIX MO-
NOXEHHUAX, NONTYYEHO JIH OHO B pe3yNbTATE NIPUMEHEHHA BEPHBIX Me~
TOAOB HCCIENOBaHUAA?

SIBNAIOTCA JTH X0 M pe3y/bTaThl IKCMEPTHOrO HCCACAOBAHUA Ha-
yYHO 060CHOBAHHBIMH B 3AKTIOUYEHHH 3KCIIEPTa, TOTHYECKH HENpOTH-~
BOPESUYUBBIMH?

[Tpou3BOAHIO NH BKCNIEPTH3Y KOMIIETEHTHOE JIMLIO, COOTBETCTBYET
A KBIH(HKALMA M OMBITHOCTE 3KCNEepTa MpeAMETY 3KCTIEPTH3bI, HE
BBILLEJT JIK IKCIICPT 3a Mpe/esisl CBoeH KOMIETEHUNH?

3.3. lIpouseodcmea 6 abiwecmMoOAWUX UHCMAHYUIX

Ha3nauenne M MoaroToBKa 3aceJaHUs Cyna anelISUMOHHOW MH-
CTaHLIMH, MPOBEPAIOLLEro 3aKOHHOCTb ¥ 0OOCHOBAHHOCTL NIPHrOBOPOB
M MOCTAHOB/IEHKH, BEIHECEHHBIX MHPOBBIMH CYIbAMH, MPOHCXOIAT B
YCJOBUAX €AWHOJIHYHOrO peLlIEHH 3THX BOMPOCOB CyAbelt paiioHHOrO
cynAa BHe cyaedHoro sacenanus, 6e3 yuactus cropoH. Ha 31oit ctanum
HaszHaueHue CyneOHOH 3KCNEPTH3bl HEBO3MOXHO. U3 pewenuit, Ka-
CalOHXCA NPHMEHEHHUA CMEUHAIBbHBIX TNO3HAHMH, BO3MOXHO JIMLIb
NPHHATHE CYbeil pelIeHHs O BBI30BE B CY/ CBEAYLUMX JIMI B KAYECTBE
3KCTIEPTOB, CNIEUMATIHCTOB, CBERYLUNX cBHACTENeH (cT. 364 YTIK PD).

AneTAUHOHHOE MPOHM3BOACTBO — 3TO [MOBTOPHOE PacCMOTpEHHE
[ena Mo CYIWECTBY, BbI3BaHHOE anobaMH CTOPOH (MpeACTaBNeHHEM
MPoOKypopa). ANeIALHOHHBLIA TMOPSAOK PaCCMOTPEHUA YTOJOBHOIO
aena BKIoYaeT B cebs cyaebHoe cleacTBHE, K KOTOPOMY MOJHOCTBIO
OTHOCHTCS BCE CKA3aHHOE HAMH O NMPUMEHEHUH CneuManbHEBIX Mo3Ha-
HUHl B CyJe6HOM CNIECTBHH MPOH3BO/CTBA Cyaa MEepBOH MHCTAHLIHH,
33 CAIEAYIOLUMMH HCIUTIOUEHHSMH.

Cyne6Hoe clieAcTBHE HAYHHAETCA HE C H3JI0KEHHA TIPEIbABACHHO-
ro o6BHHEHHs (MM 3aABJICHHA YaCTHOTO OOBMHHMTENA), a C KPAaTKOro
U3N0XKEHHA NPEACENaTeNbCTBYIOIMM COAEPKAHHA TIPUTOBOpa M Cy-
LieCTBa anesUHOHHBIX Xanobel Wik npeldcraenenus. Cpeau n0Bo-
JOB, YKa3aHHbIX B Xanobe MM NpeACTaBNeHHH, MOTYT OBITE U BO3pa-
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BnpaBe n¥ CyA KacCalMOHHOH MHCTAHLMH HasHauMTh CyAeOHylo
3KCMEPTH3Y 1O YTOMOBHOMY Jey? YueHsIX 3aHHTepecoBasa aTa npo-
6nema. B OCHOBHOM OHa peluaercs B IOJb3Y HAa3HaueHHA CydeOHOM
3KCMEPTH3BI CYAOM KacCalHOHHON UHCTAHLIHH.

«'naBa 37 («CynebHoe cneacTsHe»), Bxmoyawluas ctT. 282 «Jlo-
npoc 3kcnepra» ¥ cT. 283 «IIpon3soacTeo cynebHOM IKCIEPTH3IBIY.
Ecau yuyecTh, uTo B cT. 283, B cBOYO Ouepenb, ecTh OTCHUTKA (4. 3)
«CynebHas 3kcnepTH3a NpoU3BOAMTCA B MNopsaake, YCTaHOB/IEHHOM
rinasoit 27 HacTodllero xoAekca», TO CTAHOBUTCA OYEBHAHBIM, 4TO
NPOM3BOACTBO 3KCNEPTH3bl B aNeUIALMOHHOM M KacCalMOHHOM
Cyle MOXET NPOBOJIUTLCA TaK )K€, KaK Ha IIPeIBapUTENBHOM Clell-
CTBHIY | ‘

«Kaxk ykazaso B 1. 4 4. 3 ¢1. 377, npu pacCMOTPEHHH YTrOJIOBHOIO
[iesa B KACCallMOHHOM IOpsAJIKE CyJl BIIPaBe N0 XOAaTaiCTBY CTOPOHBI
HENIOCPEACTBEHHO HCCNef0BaTh AOKA3aTe/IbCTBA B COOTBETCTBUHU C
tpebosaHusamu raasei 37 YIIK PP (Cynebuoe cneacteue). [lns
NMPOU3BOACTBA JKCMEPTHU3LI ITO O3HayaeT peanusaumio ctT. 282 (Jo-
npoc 3kcnepra) u cT. 283 ([IpoussoacrBo cyaebHoH skcnepThssl. B
COBOKYNHOCTH co cTatbaMH rnasel 27 (IIpon3BoacTBo cynebHOI skc-
NepTH3bI).

Ecnu kaccauMOHHBIA Cyl OTMEHseT MPHUIoBOp, B TOM HHCHE MO
MOTHBAM HEHaJQNIeXalllero NpoBeaeHus CyAeOHOH JKcnepTH3sl WnH
HEMpaBHJILHOI'O €€ UCTOJIKOBAHHMA CYIOM, TO OH HE BrpaBe NpH Ha-
MPaBJieHHH Jena Ha HOBoe CyaebHOe paccMOTpEHHe NpeApeLiaTh BO-
NpPOCh! IOCTOBEPHOCTH MM HEAOCTOBEPHOCTH 3aK/IIOYEHHA IKCREpTa
(. 2 4. 2 cr. 386). B HeoTMeHeHHOM nocTaHoBneHUH [LieHyma Bep-
xoBHoro Cyna CCCP Ne | or 16 mapta 71 (11. 16) Ha 31OT cyer ume-
foTcs cneayroime ykasanua: «IIpy Hannmu¥M COMHEHHH B MpaBMIb-
HOCTH 3aKIIOYEHHS IKCrepTa, HMMEBLUEro CYIIECTBEHHOE 3HauYcHHUe
JUIA BBIHECEHHOTO TMPHIOBOpPa, CYA B KacCAUMOHHOM WIH HaJ30pPHOM
NopsJKe NO/KEH OTMEHWTh MPUrOBOP M HANPaBUTL AENO Ha HOBOE
cyaebHoe pazbupaTenbCTBO, JaB MOTHBHPOBAHHOE YKa3aHHe O Heol-

' Kopyxoe fO.I" Hosbiit YrOJIOBHO-NpOLIECCYANBHBIM KOAEKC H NpOGAEMBI HC-
IOJIb30BAHUA CNEUHATEHBIX NO3HAHKIE B yroniosHOM cyaonpoussoactee / B ¢6.: Vro-
NOBHO-MpoLeccyansHbIl koaeke Poccuiickoft denepaumy — npobnems! npakTuyeckoi
peannsauud. Marepuans Bceepocceuitckofi HayuHO-NpakTHueckod KoHGEpeHuuH.
Kpacuoaap: Haa-so Ky6Gasckoro roc. yu-ta, 2002, C. 40-41.
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XOAMMOCTH TPOH3IBOACTBA MOBTOPHOM IKCNEPTH3LI .

HMrak, npeandcanusMu 3akoHa He BO30OpaHseTcs Kak Ha3HayeHHe
IKCNIEPTH3bl CYAOM KAacCaMOHHOH HMHCTaHLUMH, TaK M BO3BpalUeHHE
MM YTONOBHOIO /ief1ia Ha HOBoe cyneOHoe pa3bHpaTe/IbCTBO B NEPBYIO
HWHCTAHLMIO O NPUYHHE HEHAJUIEKAINEro NpoBeACHHA cyaeOHOM JKe-
NepPTU3b! UM HEMPAaBWILHOIO €€ UCTOJIKOBAHHA CYNOM. PasbiacHeHHs
ITnenyma BepxosHoro cyna CCCP, npuBjiedeHHbIE B Ka4yeCTse apry-
MeHTa CyAbeil Bpicilero keanudukauonHoro kinacca B.H. Ilenenem,
NOAXOAAT K KOPEHHBIM, YHCTO» KacCCalMOHHBIM 3JIEMEHTaM HOBOIO
CMELLAHHOIO NPOU3BOACTBA, Ecny KaccallMOHHBIA CYA BO3BpallaeT
JAE€N0 Ha HOBOE pacCMOTPEHHE, TO OH JOJDKEH PYKOBOJCTBOBATLCA H3-
JaBHa ACHCTBYIOIIMMH NPaBH/IaMU HEBMEUIATEIBCTBA B pacCMOTpe-
HHWe aena no cyuiecrsy. Ho y 3Toro cyzia nosBHINCh aNbTEPHATHBHbIE
OJIHOMOYHS: OH BMpaBe HCCAeJ0BATh AOKA3ATENbCTBA, YTO abcomoT-
HO HOBO H COCTAaBJIAET INIEMEHT anesulsLHH,

KakoBbl jk€ OT/IHUMS B OCHOBaHMAX U1 repsoro ¥ sroporo? s or-
BeTa Ha J3TOT BOMpoc ciemyeT obpaturecd K [pakaaHcko-npolec-
CyalbHOMY H ApOMTpaXKHOMY MpoueccyanbHOMY KoaekcaM. Kak yxe
rOBOPHJIOCH, anpoOHpOBaHHE CMELIAHHOTO KacCalHOHHO-aMeSUIALHOH-
HOTO MPOU3BOACTBA NPOUCXOAWIO B FPOKIAHCKOM CYIOMNPOU3BOJACTEE.

B noeom I'TIK (2002 r.) npsiMO yKa3aHO, 4TO CYA KacCallMOHHOMH
MHCTAaHLMHU BIIpaBe OTMEHHUTH PelleHHUE Cya NePBOH HHCTAHUMU NOI-
HOCTBIO MY B YAaCTH M HAIIPABHThH €10 HA HOBOE PACCMOTPEHHE B CY L
NEepBOH HMHCTAHLHH, €C/IH HApYLIEHHA, NOMYLIEHHBIE CyNOM NEPBOH
MHCTAHUHWH, HE MOTYT ObITb MCHpaB/ieHBI CYOM KacCallUOHHON HH-
cranuuu (ct. 361 I'TIK P®). CxonHoe B npuHuMIe, HO 60nee KOHKpe-
TH3UpOBaHHOE NpeanHcanue cogepxxutea B cT. 287 AIIK PO,

Htak, KacCallHOHHBIH CY[ HAMpaBIAET [eJi0 Ha HOROE paccMoTpe-
HHe, ecli QOMYLIEHHbIE HapyLIEHUS HE MOryT ObIThb MCIpaB/ieHbl B
YCIIOBHAX KacCaLlHOHHOTO NpOM3BOACTBA. B mepuon neficTBus noJi-
HOMOYHI CyJa MO HanpaBJICHWIO MO CBOEH MHULMATHBE Oen ANnA Jo-
NOJTHUTENBHOTO PaccieROBaHUa B CBA3H C HEMOJHOTOH paccrneaosa-
Hus TIneHym BepxosHoro Cyma P pa3swachsi, KakHe HapylleHws,

! Illenenv B.H. K mompocy 06 JKkcriepTHse B cyAc nepsoil wHcTanumu / B c6.:
YronosHo-npouieccyanbHbli koaexc Poccniickod ®enepaunn — npobnemsl npakTy-
yeckolt peanusaunu. Marepuans! Beepoceuiickoli HayuHo-npakTHyeckot koHdpepen-
uni. Kpacnoaap: Uan-so Ky6anckoro roc. ys-ta, 2002. C. 139.
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CBA3AHHBIE C JKCMEPTH30M, He MOryT ObITb YCTPaHEHB! B YCIIOBHAX
cynebHoro pasbuparenbcTBa. JTO HapylUEHMs, HCIpPaBIEHHE KOTO-
pbIX CBA3aHO ¢ HEOOXOOMMOCTBIO OTBICKAHHA H H3BATHA IOMOJHH-
TENbHBIX HOKYMEHTOB, BELIECTBEHHBIX [OKAa3aTe/lbCTB H 00pa3iios, a
TaKXK€ YCTAaHOBJIEHHEM HOBBIX HAHHBIX, KOTOPbIE MOTFYT MOBJEYb W3-
MeHeHHe oOBuHEeHMsS Ha OoJjiee TAKKOE WIM CYyUIECTBEHHO OT/IMYaIO-
meecs no GakTHYECKUM OOCTOATENBCTBAM OT OOBHHEHHS, COMEpIKa-
HIErocs B OOBHHUTENLHOM 3aKJIIOYEHHH.

JyMaeTca, 3TH >xe OCHOBaHHA MOAXOJAT B KAaueCTBE BJACKYLUMX
BO3BpallEHHE [iefa CYAOM KacCallHOHHOM WHCTaHUHMH Ha HOBOE pac-
CMOTpEHHE B Cy[ NepBOH MHCTAHLHH, HO NepeyeHb OCHOBAHHI CTOMUT
CYLIECTBEHHO JOTIONIHHUTE.

Cyn xaccauMoHHOM HHCTaHUMM (YYHTBIBAdA M CTPYKTYpY cyaeOHOM
CHCTEMBI, H CYLHOCTb KaccaluH, KOTopas [peBaipyeT, Cyad Mo Ha-
3BaHHIO, B COBPEMEHHOM CMELIAHHOM MPOH3BOACTBE BTOPOH HHCTAH-
LHH) HE TONBKO He MoxeT ObITh 0OpeMeHeH QYHKIUMIMH TIOKUCKA A0-
MOJIHUTENbLHBIX JO0KA3aTE/IbCTB, HE BIPABE YCTaHABAHWBAThb HOBBIE
AaHHBIE, YXYALIAIOLHE MONMKEHHE 00BHHAEMOrO, HO U HE B COCTOS-
HHM, KaK MpeICTaB/ISeTCH, OTKJIabIBATE PACCMOTPEHHE Aefia Ha JUTH-
TenbHbId CpoK. YIIK P® BooOme He mpeaycmaTpHBaeT OTIOXKEHHS
pacCMOTpeHUs Jesla CYAOM KacCalMOHHOM HMHCTaHUWH. OT10 npen-
CTaBJIAETCS MPABUIILHBIM, |

3akoHozaTeNb MOTOMY ¥ OCTAHOBMIICA HAa CMELIAHHOM KacCallMoH-
HO-aneNNAUHOHHOM BAapHAHTE, YTO KaXIbIH H3 3THX BapHAHTOB «B
YUCTOM BHE» XapaKTEpU3YETCS HEXKENATEbHBIMH MOMEHTaMH, He-
AOCTATKOM afe/UIAUMOHHOIO BapHaHTa, B YMCIIE MPOYETo, SBAAETCH
TO, YTO HBbIHEWIHAA cynebHas cHcTeMa Ha Hero He paccuurana. He
MOXKET KpaeBOH CyJ OTKJIaLbIBATh PACCMOTPEHHE AeN, BO3BPALIATLCH
K H¥M. TlpocTo cocraBel cynoB Ha ypoBHe cyObekToB PO Ha 31O He
paccuntasel. M Tem Gonee He Brigepxan Obl nonHoH anennaund Bep-
xosHbIH Cyn PO.

TakuM ob6pa3om, cya KacCaUMOHHOM WHCTaHUKMH MOXET, KOHEYHO,
Ha3HaYHTH IKCIEPTH3Y, HO TaKyl, KoTopas Obl no HebosblIoOH Mac-
LWTabHOCTH JEHCTBUI M HEMEIEHHON FOTOBHOCTH K HHM CBEAYLUETO
JIMLA MO3BOJIHAA 6bi perNlaMeHTHO BKJIIOUMTH ee B cynebHoe 3acena-
HUe. OHAaKO Hallle Bcero B CyZe€ IO YroJjIOBHBIM A€J1aM Ha3HAYaIoTCH
CTrauHoHapHble 00cnenoBaHus — cyreGHO-NICHXHATPUYECKHE H JOMO-
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HUTEJIbHBIE CYAeOHO-MeanLIMHCKHE JKkenepTH3bl. B cynax nepsoii nH-
CTAaHLIMH JaXE CJIOXWIAach ONKHCAHHAs HAMH MPaKTHKA MPHOCTaHaB-
AMBaThb MPOH3BOACTBO MO JI€NY Ha MEPHOJ, 3KCMNEPTH3bI, TAK KaK OHA
ob6biyHO gnuTenbHa. [loaToMy cnenyer npu3HaTbh, YTO Ha3HAuYEHHE
CyaeOHOH JKCNEPTH3RI 0 YrOMOBHOMY AENY CYAOM KacCalHOHHOH
MHCTAHLMH Halle BCEro HEBO3MOXKHO.

EnuHcTBeHHOE, YTO peanbHO BO3MOXKHO, 3TO H3MEHEHHE 3KCMep-
TOM CBOEro 3aK/IOYEHHS M0 HOBBIM AAHHBIM, KOTOPBIE OH OBICTPO HC-
CIEAYET 3/1eCh XK€ B CyJe, HarpuMmep, U3MEHEHHE 3aKIIFOYEHHS IKC-
nepra-Oyxranrepa, HCKIOuMBIIErO M3 oOUIeH CyMMBI HemocTauyM
CYMMY FIO OAHOH onepauuH, HOKYMEHTHI MO KOTOPOH BBIABHIIWCH
no3xe. [lo mpasunam Hosoro YIIK, NononHHTSL 3aKiO4eHHE HOBBIMH
CBEICHHAMHU O (hakTax IKCNEPT MOXET M B Xoae ponpoca. Ho usmene-
HHE 3aKMOYeHHs, Aake TpeOyioliee Majaoro BPEMEHH, BO3MOXHO
JIRWB B X0 AONOJHUTENBHOH 3KCMEPTH3EL.

[1pu pacecMmoTpenun aena cyJoM Haa30pHOH HHCTAHLMM Herocpea-
CTBEHHOI'0 MCC/IEAOBAHUA [10KA3aTENLCTB HE IPOUCXOAUT. 3/€Ch BO3-
MOXKHA HempolueccyaibHas MOMOLIb CBEAYIIHWX JIHL B BHAE NMHCLMEH-
HBIX CIIPABOK.

IpaBoBas mpupona 3TUX AOKYMEHTOB M3/1aBHA BBI3BIBAET AUCKYC-
cuu ydenoix. M.C. Crporosuu, A.JI. Pusnun eute no npuuarus YIIK
PCOCP 1960 rona BbICKa3bIBAIUCH O TOM, YTO IPaROM HCTpeOOBaHUS
MaTepHaIOB, B TOM YHCIIe MHEHHH CNELHAIMCTOB, NOJL3YETCH H caM
CYAI, IPOBEPAIOLIHIA 3aKOHHOCTE U 060CHOBaHHOCTH MpHrosopa’ . U.JI.
[TeTpyXxuH HE cOrjaumiancs ¢ 3TOH TOYKOM 3penns’. Hekotopbie aBTo-
Dbl CYHTAIOT, YTO CMIPABKH — MHEHUR CIIEUHMATIHCTOB, NPEACTABIIAEMbIE
B CyJ Han30PHOH MHCTAaHLMH, HE HMEIOT ﬂOK&aTeé‘leTBCHHOFO 3Ha-
YyeHus, ApYIHE CUHTAIOT HX «MHBIMU JOKYMEHTaAMH» .

Ecnu COrflaCHThCS CO CHpaBeATHBOCTHIO MPEIJIOKEHUA O pera-
MEHTALHH OCBOOOXKIEHMS OT JOKA3bIBAHHS ITyTEM NpU3HaHHs (HaKToB
06 LIEN3BECTHBIMH, B TOM YHcJie — OOLIEM3BECTHBIMY CPEAM cneLua-

' CM.: Cmpocosuy M.C. Tlposepka 3aKOHHOCTH W 0GOCHOBAHHOCTH CYREOHBIX
npurcsopos. M., 1956. C. 178; Puerun A.JI Iepecmotp npurosopos 8 CCCP. M.,
1958. C. 202.
~ 2Cwm.: MMempyxun H.JI. DxcnepTH3a Kak CPe/ICTBO 0Ka3bIBAlMA B COBETCKOM yro-
noBHOM npouecce. M., 1964, C. 256-257.

3 Cm.: Kanunkun FO.A. YHacTHE B YrOJIOBHOM CYAONPOH3BOACTBE /WL, 06na-
AAIOIMKMX CrICUMATRHLIMM MMO3HAHMAMHU. JIMCC. ... KaH1. 10pH. Hayk. M., 1981. C. 172,
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JTHCTOB, TO ClipaBKe CINCUHAIMCTA HRHAETCA MECTO B HAA30PHOM 11po-
W3BOJCTBE. OHA COEPXMUT CIIPABOYHbBIE CBeAeHUA 00 06LEen3BECTHBIX
¢dakTax, anbTePHATHBHBIM HCTOYHMKOM KOTOPBIX ABNAETCHA CApaBO4-
Has nuTeparypa. [lpusHate ¢axt oOMIEH3BECTHBIM MOXET CyR Mep-
BOi, amessLHOHHON, KacCauMOHHON M Haa30pHOR HHCTaHuuH. Cy-
JbH KAXAO0I0 M3 3THX COCTABOB BNPaBe 03HAKOMMUTLCA CO CTIpaBOYHOI
SAHTEPaTypOl WIH MPOKOHCYJILTHPOBATLCA Y CIEIHANHCTa 10 CBOEH
uHuLMaTHBe. CoobIUeHHe CTIPaBOYHBIX CBEAECHHH MOXKET HCXOAHUTL OT
CTOPOH, NPEACTABNAIOUIHX NMUCHMEHHEIE CIIPABKH.
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