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BeeaeHue

AxmyansHocme uccaedoganus. YrojoBHO-TpoLiecCyaIbHbI Koneke Poc-
cuiickoit Penepanuy B cT. 6 colepXHUT HOPMY, YKa3biBalolllylO Ha Ha3Ha-
yeHHe YIOJIOBHOIO CYJOIPOU3BOACTBA — HEOOXOAUMOCTh 3alUUTHI MpaB
NMOTEPINEBIIAX OT MNpeCTyIUIeHUWd. TpalulUMOHHO B YroJIOBHOM Iipoliecce
YACJIAIOCh BHMMaHHe 3alllMTe WMYIEeCTBeHHbIX UHTepecOB (DU3HYECKUX
JUI ¥ B MEHBIIEH CTENEeHY IOpUIUYECKHX JIML — TIOTepIIeBLIUX B YrojOB-
HOM CYZOIIPOU3BOACTBE.

HMHCTUTYTY KOMIIEHCALIMY MOpaJIbHOTO BpeJia ¥ Bpella Ae/IOBOM penyTa-
[IMY B POCCAUMCKOM MpaBe MOCTCOBETCKOTO MNepuojia He 6oJiee NATHAAUATH
JeT. B yrosioBHOM 1potiecce rnepBhie HayyHbie paboThl ITOSIBUIACH B cEpelin-
He 1990-X IT. nocie BeIxoxa B cBeT IToctaHoBneHust [1neHymMa BepxoBHoro
Cyna PO ot 20 nexabpst 1994 . Ne 10. UMeHHO 3T0O nocTaHOB/IeHUE Bep-
BLIe ITOCJIe peBOJIIOLMU YCTAHOBHMJIO OOCTOSATE/IBCTBA, KOTOPHIE IMOMIEXAT
INOKa3bIBAaHHIO NPH NNPUIHMHEHU U MOPAILHOTO Bpeaa. M3yyeHue yrojoBHbixX
AEJ U NPUTOBOPOB MO HHUM, B KOTOPHIX MOJIOXUTENIBHO pelllajics BOIPOC O
KOMIIeHCalliy MOpaJIbHOIO Bpea, MOKas3alo, YTO OOBIYHO HPaBCTBEHHBIE
U huzuyeckue cTpagaHusi He 060CHOBAHHKI B IOJKHOM CTeNeHH 10Ka3aTelb-
CcTBaMu 1o aeny. IloHsATHe ae10BOM penyTaluy IOpHAUYECKOro JULa — Ka-
TEropusi, KOTopasi 6s1j1a BBeJeHa B MPpaBOBYIO TEPMUHOJIOTHIO elie ITO3XKe,
yeM NMOHATHE MOPAILHOTO Bpea, U TpebyeT ysCHeHUs U ocMbiclieHus. [1pu
pPacCMOTPEHUHN MPAXIAHCKOI0 HCKAa COBMECTHO € YTOJIOBHBIM JeJI0M OBCTO-
ATEeLCTBA MOPAJILHOIO BpeAa ¥ Bpeaa, PUYMHEHHOTO AEeJIOBOM pelnyTaluuy
IOpUJHYECKOro Jiula, o0pa3yloT AOMOJAHUTEAbHBIN NPEeAMET JOKa3bIBaHUs,
06CTOATENILCTBA KOTOPOro He Bceraa BXOAAT B JIEMEHThl U MPHU3HAKH CO-
CTaBa NpecCTYIJIEHHUsI, KOTOPHIM 3TOT Bpell OblJ1 IpUUUHEH.

He MeHee BaXHBI BOIpPOCH O CpeACTBaX [A0Ka3biBaHHUSI MOPAIBHOIO
Bpella ¥ BpeAa AeJIOBOH pelnyTaiuy B YTOJIOBHOM Iipoliecce. DTU BOINPOCH
OCHOBBIBaIOTCS Ha pa3paboTKax y4eHbIX Mo [TpodlieMaM rpaXXJaHCKOTo HeKa
B YIoJIOBHOM IIpoliecce B LiejioM, 00/1a/iasi B TO Xe BpeMsi TAKMMU CIelH-
dbUYEeCKUMHU YepTaMU, KOTOpPHIE OMNpeaeisiioT OCOOEHHOCTA JOKa3biBaHUA
MopalbHOro Bpela U Bpeda, NpUYUHEHHOTO AeJIOBOM penyTalluu opuauye-
cKOoro JIUlla B yroJIOBHOM Hpoliecce.

BornpocaM rpaxx1aHCKOIro Kucka B yroJJOBHOM Ipoliecce 6bLIH MTOCBALLIe-
Hbl pabOTHl TAaKUX YUeHBIX, KaK B.A. AzapoB, C.A. Anexcanapos, @.H. ba-
raytanuoBs, B.I1. boxees, B.[. Jlaes, 3.3. 3uHaryinuH, .M. Kyauna,
}O./1. Nusuiuy, B.T. Hop, B.H. ITanapun, U.JL. Hetpyxun. B.M. CaBuukuii
¥ Ap. B nocaepnue roab! ObUIM 3auivduieHbl KaHIMAATCKUE AUCCEPTALMH
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BaefieHue

A.B. CemunniM, A.B. Tumourenko (2002), TA. Cnasropoackux, C.B. Kpas-
1oBoii, U.A. CyxapesckuM (2003), A.H. 3opunbim (2005), T.P. [ATMOBEIM,
M.P. CamutoBbsiM (2006), A.I. ArikoM (2007). Bornpocsl MOpaJIbHOIO Bpea
B YrojioBHOM npouecce uccieaoBaiich B.B. Bnanumuposoii, H.B. Ky3ne-
poBoii, B.B. HapuxHeiM, A M. DpaenesckuM U ap. OxpaHe nejloBoi pe-
NyTauuy 10pUIAYECKOro JIMLA B YTOJIOBHOM Ipoliecce OTYACTH IMOCBAlEHA
pabora M.X. AbapaxMaHOBa.

BMmecTe ¢ TEM BOIpOcaM AOKa3biBaHUS MOPAIBLHOro Bpega U Bpeaa Je-
NIOBO#f penyTauydy IOpUAMYECKOro JIMIa B YTOJIOBHOM MpoLiecce OTAENbHBIX
MoOHorpadguyeckuX ycclle10BaHu i MocBsAieHO He 65110, JJoKa3siBaHue MO-
paIbHOIC Bpea 3aTpariBajioCh NpakKTHYecky BO Beex paborax, NocBsILEeH-
HBIX IpaXJaHCKOMY UCKY B YrOJIOBHOM IIPOLIECCE, BONMPOCKl JOKA3BIBAHHUA
Bpeaa, NpUYUHEHHOrO AeJI0BOH penyTalldy B YTOJOBHOM IIpollecce paccMo-
TPEHHI HE OBIIY.



maBa 1

MOPAJIbHbIV BPEZL W BPEJ], MPNYUHEHHBIN JENOBON
PENYTALIUN HOPUOWUYECKOIO JIULIA

§ 1. MoHATME MOpanbHoro 6naronony4Yus dU3anyeckoro nuua
W ReNOBOW penyTaLun IOPMRNYECKOro NuLa

CoBepleHHe MpecTYILIe HHS IPOTUB JUYHOCTH, OOLIECTBa, rocylapcTBa
IIPUHOCUT HE TOJILKO MaTepualibHBI Bpell, HO U B O60JIblIEd CTENeHU MO-
paJIbHBI. |

B coorBetcTBUM ¢ IloctraHoBaenueM [lnenyMa BepxosHoro Cyaa or
20 nexa6ps 1994 . Ne 10 nox MopaJibHBIM BpeJIOM ITOHMMAIOTCSI HpABCTBeH -
Hble ¥ (pU3HYEeCKHe cTpafaHus, TpHYUHEHHbIE IecTBUSMU, 6e30eiicTBUSA -
MU, NOCATAUWUMH Ha NpUHALJIEXAIUE IPAXIAHWHY OT pOXIAeHUS MU
B CHJYy 3aKOHa HeMarepUajipHble 6Jjara: XHU3Hb, 340POBhE, JOCTOUHCTBO
JIMYHOCTH, JeJoBas penyTauMsi, HelIpHKOCHOBEHHOCTh YACTHOU XU3HH,
NVYHasi ceMeitHas TailHa M T.M., WIY HapylIalolMe ero JUYHbe HEeUMylje-
CTBEHHBIE MpaBa: IpaBo Ha MOJb30BAHHUE CBOMM UMEHEM, MPaBO aBTOPCTBA
M JIp., HeMMYIllecTBEHHbIE NpaBa B COOTBETCTBHH ¢ 3aKOHOM 06 OXpaHe I1pas
Ha pe3yJbTaThl MHTEJUIEKTYAIIbHOM IesiTeIbHOCTH, TUO0 HapylIaoyue UMy-
[ieCTBeHHbIe MpaBa rpaxiaHyHal. 3a paMkaMy 3TOro onpejeacHUs OcTa-
J1I0Ch NIpYYUHEHUE Bpelia UMyILIECTBY, KOTOpOe MpeACcTaBIseT Ul YeJTOBeKa
onpelesieHHYIO ueHHocTb. M yTpaTa MaM noBpeXaeHue UMYLUECTBA BhI3bI-
BaeT HEraTUBHEIE NEPEeXUBAHUS ITCUXOJIOTHYE CKOTO XapaKTe pa.

be3ycnoBHO, HPaBCTBEHHEIE CTpajJaHUs CBA3BLIBAKOTCA C ONPEAEJICHHBI-
MU YYBCTBAMU, IMOLUAMH, KOTOphle UCNBITHIBAET YEJIOBEK B CBS3U C IO-
Tepeli onpeaeaeHHbIX 6J1al, TO eCThb ¢ ICUXOJOrHYeCKUMU NepeXUBAHUSMU.
[ToHsiTMe MOpPAILHOTO O/ArornoNyyMdss CBSA3BIBAETCA C MCUXOJOrMYeCcKHUM
3I0pOBbEM JUYHOCTH, C OTCYTCTBUEM NepexUBaHUif, HEraTUBHBIX IMOUMA.

[1pu 3TOM clieayeT pa3iNgaTh Ncruxolornyeckye rnepexXuBaHus B pak-
TUYECKOM U I0pUANIECKOM CMEBIcie. Tak, chuXxojlornyeckue nepexuBaHus
B cJIydae NoTepH KaKoro-Juoo 61ara MOTyT BblpaXaThCsl B UyBCTBE cTpaxa,

| TToctaHosaeHue [TneHyma BepxoBHoro Cyaa Poceuitickoit @enepaunu « Hekoropbie BONMpock
NpHMMeHeHMS 3aKOHORATENLCTBA O KOMITeHcalMu MOpaibHOro Bpeaa» ot 20 aekabps 1994 1. //
Poccuitckas rasera.1995. Ne 29. 8 despans / B pea. [ToctaHosseHud [IneHyma BepXOBHOIO
Cyaa P® ot 25.10.1996. Ne 10. 05.01.1998. Ne 1.
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Inasa 1

TPeBOTU, BOJIHEHUS, KOTOPHIE B CBOIO odepeb MOTYT BhI3HBaTh GU3UO0IIO-
rMyecKue paccTpoilcTBa B BUJie 60JIEBBIX OILYIIEHU M, yXyILIeHU S cOCTod -
HUs (pU3UYEeCcKOro 300POBbS, a MOTYT U He BBI3BaTh TAKOBBIX. B MOJ06HOM
CUTyallUd pedb MUIeT O (paKTUUYECKOM MepeXuBaHuu. B nutepatype mno
NCUXOJIOTUH YKa3bIBaeTcsd, 4TO «CTpecC HepPEaKO NMPUBOAUT K BEChMA Ie-
yaJIbHBIM MMOCIECTBUSAM B BHIE Pa3IMYHBIX (PU3UOJIOrHYECKAX Hapyllle-
Hui. Yalle Bcero 3To rojloBHbIe 6014, 51382 XeAyAKa, HO OBIBAIOT U ApYyTUe
paccTpoiicTBa, 00ycnoB/leHHbBIE NIPUYUHAMUA SMOLMOHAJILHOTO TMOpsiIKa:
apTepUaibHad TUNEPTeH3Us, apTPUT, acT™Ma, KOJIUTHI, HEKOTOphie (POpPME
CTeHOKapauu. dpyrue nocjelcTBUsS cTpecca HOCAT Oojiee BbhIpaXeHHBIN
NncUxudeckuil xapaktep. Tak, Ha ypoBHe JUYHOCTH OTMeYaKOTcs Hapyllle-
HUS, cITOCOOHBIe NMPUBECTU K NMOJHON Je30praHU3alliy noBeJeHuUs, K OT-
PHIBY OT peaJibBHOCTU»?,

IOpuoudecku Bpel NposiBISgeTCs B NCHUXOJOTHUYECKHUX JIepeXXUBaHUSIX,
Korja:

1) ecTh OCHOBaHUA A1 TaKUX NepeXUBaHUI — IOTeps ONpelie/IeHHBIX
onar;
2) ®u3nyeckoe NMLO (JINYHOCTH) B COCTOSIHUM OCO3HATHh 3TY NoTeplo 6/1ar

KaK HETAaTUBHOE SIBJICHUE B CBOCH XXU3HU;

3) G6mnara cBA3aHH ¢ cyObeKTUBHBIMU IpaBaMU U UHTEpecaMM JIMYHOCTU

U OXpaHSIOTCS 3aKOHOM;

4) noTeps onpeleleHHBIX 6J1al — 3TO cleJICTBUE esiHUs (IeACTBUS WU
6es3neiicTBUS);
5) cyuiectTByeT IIpHM4YUHHAs CBI3bMeXy lesiHMeM 1 noTepel onpeaesie HHBIX

Onar;

6) oOBIYHO ITO CcBSI3BIBAETCS C BUHONW NMPUYNHUATENS TAKOTo Bpeaa’.

H.A. TToKpoBcKuil npoBOAWI NMPSAMYIO 3aBUCUMOCThL MeXIy BHYTPEH-
HUM MUPOM JIMYHOCTU U ee JOpUIHYECKON caMOCTOSITe]IbHOCTEIO: «Bcsikoe
NPUMUTUBHOE IIPaBO SABJsSAETCS, KOHEYHO, B 3TOM OTHOILUEHUU CKYIHBIM:
6eIHOCTU BHYTpPEHHETO cOoJiepXKAHUs JIAYHOCTA COOTBETCTBYET U OeJHOCTH
CYOBbeKTUBHBIX TpaXXJaHcKMX mnpaB. Ho yeM pajiee, TeM umivpe pa3BepThi-

2T'oadpya K. Uro takoe ncuxonorust. B 2 1. 2-e u3p,, crepeorun. T. 2 / nep. ¢ ¢paHi. M.: Mup,
1999. C. 34.

3 BoilleHa3BaHHOE MOCTAHOBJEHME YCTAaHaBJAMBAET, YTO MCKIIIOUEHME M3 npaBuiaa o0 o0s3a-
TeJIbHOWU BMHe NPUUMHUTEAS Bpena sABISIOTCA Clydau: Bpel NMPUUMHEH XM3HHM M 310POBbIO
IPaXXaHMHA ICTOYHHKOM 10BbIILe HHOH OIaCHOCTH; Bpe A MPMUYMHEH TPaXK/1aH MHY B pe3yibTaTe
er0 He3aKOHHOTO CYXJIEHHUS, He3aKOHHOTO NNPHMEHEHUA B KAYECTBE Mep bl ITpecedYeHH s 3aKTI0-
4e HUs MO/ CTPaXxy MM MOANUCKH O HeBble3e, HE3aKOHHOIO HAIOXEHUS aIMM HUCTPATHBHOTO
B3LICKAHMA B BUJE apecTa MM MCNPaBUTENLHLIX paboT; Bpel NMpMUMHEH pacnpocTpaHeHUEM
CBEJECHM I, MOpOYAIIMX YeCThb, JOCTOMHCTBO U JI€JIOBYIO PENYTALUIO,



MopanuHbiit Bpeg 4 Bpel, NPHYHHEHHBIA ABNOBOR PEnyTauny IOPUUYECKoro N1y a

BAIOTCA U ONHO W ApPYroe; YCJIOXKHEHHIO BHYTPU COOTBETCTBYET YCIIOXHE-
HHMe BHelllHee, HOBBIE MOTPeOHOCTH BHI3BIBAIOT Y HOBBIE (GOPMBL LIS UX
YAOBJIETBOPEHUSI» .

Passurre caMoOi JIMYHOCTH TTPeNoNnpesesiMiIo ee npeBpallieHue U3 00b-
eKTa NpaBa B cy6bekT rpaBa. UMeHHO npu3HaHue HATMY KA Y JIMYHOCTH He-
MaTepUAILHBIX 6J1ar MOCJYXHJIO NMEPBBIM TOJIYKOM K MPUIHAHUIO BO3MOX -
HOCTH IepeXHBaHWH B CBA3M ¢ IToTepei He TOJNBKO WUMYILECTBEHHBIX, HO
U HEMMYILECTBEeHHBIX OJIar

PuMckoe mnpaBo npu3HaBajio BO3IMOXHOCThL BO3HAarpaKaieHus 3a He-
MaTepUAILHBIM Bpex TOJBKO B OTAEJILHBIX MCKIIIOUUTENBHBIX clyyasX.
M.A. Iokposckuit B 1917 & nucan: «Enie B HacTosee BpeMsl BeckMa pac-
NpoCTpaHeHO yYeHye 0 TOM, 4TO Bo3MellleHME HeMaTepHaJILHOIo 6J1ara He
MOXeT BXOAUTDH B 3aayy IPaXKIaHCKOTro Mnpasa: 3TOT Bpel, BO-IIEPBLIX, He
MOXET OBITh OLIEHEH Ha JeHbIH, a2 BO-BTOPHIX, €cAU OBl JaXxe Takas olleHKa
Ob1J1a KAKUM-HKOyNb 06pa3oM BO3MOXHA, OHa OblIa OB HeXenaTelbHa, TaK
KakK yHUXasa O6bl Te caMble JYXOBHBLIE Ofara, KOTOphIE€ XKejaeT BO3BLICUTH
¥ OXPaHUTH»".

H.A. [TokpoBckuit npUBOAMT BO3paXeH U IS 3TUX apTYMEHTOB:

1) npakThka aHrMUCKUX, GpaHIly3CKUX CYNOB UIAET 10 NYTH BO3IMELLICHUSA
MOPAJILHOIO Bpea ¢ NOMOLIBIC AeHEXHOTO BO3HATrpaXIeHUs;

2) B BOIpOCe O BO3HAIPAXAeHUY HeMaTepHalibHOIO Bpela pedb WAET He 06
YCTAHOBJIEHUH TaKOW MM MHOM HOPMBI, @ 06 OlieHKE U3BECTHHIX 0OCTON-
TeJILCTB JeJia;

3) orpaHudeHue OTBETCTBEHHOCTH 32 HPABCTBeHHBII Bpen TONBKO CIIydasgMUy

4 HeKOTOPEIX NpaBoHapylUeHUI He HaXOAdT 1S cebst OCHOBaHUU: TO, UTO
NMPU3HAHO CIIpaBeJIMBLIM JLJIsE OQHOIO ciyyasi, He MOXeT ObITh Hecnpa-
BeJTUBBIM JUISE APYTHUX®,

CaeayeT OTMeTHTh, 4To B 1. 4 Tlocranosienust [lnevyma BepXxoBHo-
ro Cyna P® s3ToT Bonpoc pelliaeTcs cllenyioumuM o6pa3zoM: «OqHaKo oT-
CYTCTBME B 3aKOHOZATEJBHOM akKTe MpAMOro ykazaHufl Ha BO3MOXHOCTH
KOMIIeHcauuy NpUdUHeH HBIX HpaBCTBEHHBIX U PHU3INYECKHX CTpaJaHUi 1o
KOHKpPETHBIM NIPaBOOTHOIIEHUSIM He Bcerna O3Ha4YaeT, 4TO NOTepIeBILMHA He
MMeeT MpaBa Ha BO3MELEHME MOPAIILHOTO Bpena»’.

* MMokposckuit U.A. OcHOBHbIE MpoGaeMbl rpaxaaHckoro npaea. M.: Cratyr, 1998. C. 120.

STaMm xe. C. 139,
*CM.: Tam xe. C. 143,

" Tloctanosnenue TneHyma BepxorHoro Cyna PP «Hekoropbie Bomipochl pMMeHeHMUS! 3aK0-
HoaTenbcTBa 0 KOMIEHCAIMH MOpaJlbHOTO BpeJia» ot 20 Aekabps 1994 r. Ne 10 // Poccniickas
rasera. 1995. Ne 29, 8 ¢peppans.
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[nasa 1l

B 3T0M Xe [TocTaHOBIEHUU YKa3BIBaeTcs Ha 10, UTO «cT. 131 OcHoB rpax-
AaHckoro 3akoHoxareberBa Coro3za CCP U pecriybuK ycTaHOBJIEHA OTBET-
CTBEHHOCTb 32 MOpaJIbHBIH Bpeld, MPpHYWHEHHBINH I'PaXX JAHKHY HellpaBoMep-
HBIMU ZeHCTBHSIMU M B TOM cJiyyae, KOIZia B 3aKoHe OTCYTCTBYET clielliaJIbHOE
yKa3zaHue O BO3BMOXHOCTH ero KoMneHcauuu. B ct. 151 Ipaxaanckoro Koaek-
ca Poccuiickolt Pepepaniu, KoTopas BBegeHa B AciicTBUe ¢ 1 sHBapsa 19951,
yKa3aHHoe MOJIoXeHUe coXpaHeHo JIULIb IS cllydaeB MpUYMHEeHUs Mopasib-
HOro Bpella AeHCTBUSIMM, HApyLIAIOLIMMU ero JIMYHEE HeUMYLIECTBEHHBIE
npaBa, J11MO0 NocaralliuMu Ha NMpUuHaUlexXaniie rpaXIaHuHy Apyrue HeMa-
TepHajibHbIe 6J1ara. B WHBIX clly4yasix KoMIleHcajusi MOpajibHOTO Bpella MOXeT
UMETb MECTO INpH HAJTWYUHU YKA3aHHUS HA 3TO B 3aKOHe»®,

B 11. 32 ITocTtanoBneuus [Tnenyma BepxoBHoro Cyna Poccutickoit Mege-
panuu «O npuMeHEHUH cyIaMU IpaXIaHCKOTo 3aKOHOgaTe/1beTBa, peryiu-
pylolllero OTHollleHUs Mo 0053aTe/IbcTBaM BeJleACTBUE NMPUYUHEHUS Bpela
XU3HU U 310poBbIOo» OT 26 sHBaps 2010 1., ykazsiBaeTcs, 4TO «IIpUYUHEHUE
Bpeaa XU3HU U 3NO0POBRIO yMasisieT ero JMYHLIe HeMaTepuaibHble 6ara,
BjleyeT HpPaBCTBEHHbIE CTpaJaHus, NMoTepleBLIMA Hapsdy ¢ Bo3MellleHHeM
NpU4UHe HHOI'O eMy MMYLLlecTBE HHOTO Bpeia UMeeT IpaBo Ha KOMIIEHCALIAIO
MOpaJILHOTO Bpeda NpHy YCJI0BUUA HAJIUYMS BUHEBI IpUYHHUTeNS Bpenaa. [lpu
3TOM cJieflyeT UMeTh B BUAY, YTO MOCKOABKY IMOTEPIEBILINI B ¢BA3U C NpU-
YUHEeHUEM Bpena ero 310poBbI0 BO BeeX cllydasix MCMBITHIBAET PpU3UdecKue
WY HpaBCTBeHHBIe cTpajaHus, $akT NpHYdHeHUd eMy MOpaJIbHOTO Bpeaa
Npelnojaraercsi. YCTAHOBIEHUAIO B JTAHHOM cJiy4dae IMOoJIeXUT AULIL pa3Mep
KOMIIeHcallui MOpaJIbHOTO Bpeaa»’.

CnoXHOCTh pacCMOTpeHUs1 UCKOB O BO3MellleHWU MOpaJibHOIO Bpexna
COBMECTHO C YTOJIOBHBIM [eJIOM 3aTpyAHSAETCH elle U TeM, 4TO HU B Yro-
JIOBHOM, HM B yroJlIOBHO-IIpolleccyalbHOM 3aKOHOAATeIbCTBe HeT MpSIMBIX
YKa3zaHu# Ha BO3MOXHOCTb KOMIIeHCAallUi MOpalbHOro Bpela. [Jaxe mnpu
BO3MOXHOCTHA NPUMEHEHUU HOpPM TpakHaHCKoOro Ipasa MpU paccMOTpe-
HHMU IpaXJaHCKOIo MCKa COBMECTHO ¢ YIOJIOBHBIM clleflyeT OTMETUTD, YTO
Npyu NpudMHEHUU UMYILECTBEHHOTO U PH3MYeckoro Bpeaa BelieACTBUAE CO-
BepuleHUA NpecTyIUIEHU 3aKOHOIaTeJIbHble OCHOBaHM VIS KOMIIeHcal uu
MOpaJILHOI'O BpeAa OTCYTCTBYIOT. DTOT mpobesl 4acTHYHO JMKBUAUpPOBaA-
no Hocranosnenue Ilnenyma BepxoBHoro Cyaa Poccuiickoit Penepanuu
«O cynebHOM NIpUroBope», B KOTOPOM yka3sbiBaeTcsi: «CyldaM HaJIeXUT

® [Toctanosnenue Inenyma BepxoBHoro Cyaa PQ «HekoTopbie BONpOCck TPHMEHEHUS 3aKO-
HOJaTeNbCTBA O KOMIIE HCallu i MOpa/IbHOTO Bpeaa» oT 20 Aekadps 1994 r. Ne 10 // Poccuiickas
razera. 1995. Ne 29. 8 eBpass.

? BionneteHb BepxoHoro Cyaa P®. Ne 3. 2010.
8



Mopanbhbif Bpeq ¥ Bpeg, NpHYUHEHHbIA JEN0BON PenyTaulk opUAKYECKOro Nuya

HMETh B BUIY, 4TO JIULIO, KOTOPOMY NpECTYIJIEHHEM NPUYIKHEH MOPAbHBII,
¢du3uyeckuil U1y MMYLIECTBEHHbIH Bpell, BNpaBe TaKXKe NpPeabaBUTh HMCK
0 KOMIIeHcalli¥ MOpPAJIbHOFO Bpena, KOTopas B COOTBETCTBUU C 3aKOHOM
ocylllecTBIsSeTCS B IEHEXHOM HopMe HE3aBUCMMO OT MoUleXaliero Bo3Me-
LIEHMIO MMYLIeCTBEeHHOTO Bpena. [1pu paspellieHu nogoOHOT0O poaa UCKOB
clenyeT pyKoBoacTBOBaTbes cT.cT. 151, 1099, 1100, 1101 Ipaxnanckoro ko-
aexca Poccuiickoil Peaepalini, B COOTBETCTBMHM ¢ KOTOPbIMH PH ONpeae-
J€HU} pa3Mepa KOMIEeHcalH MOpPaIbHOIO Bpeaa HEO6X0AMMO YUYHTHIBATD
XapakTep IpHYUHEHHBIX MOTEpIrieBlUeMY (U3MUECKUX M HpPaBCTBEHHBIX
7 CTpalJaHuM, CBSI3aHHBIX C €10 HHAUBMAYAIbHBIMM OCOOEHHOCTIMH, cTelleHb
BHHbI MMOACYUMOT0, €10 MaTepHa/IbHOE TMOJIOXKEHHE U Ip. KOHKpeTHbIE 00-
CTOSITEJIbCTBA [ieJ1a, BAMSIOLIME HA pellleHHE cy1a MO MpeabiBIe HHOMY UCKY.
Bo Bcex cayyagx npu onpeaesieHuy KOMNeHcaly Bpena AOJLKHB YUYUTHI-
e-. BaTbCs TpeOOBAHUS COpa3MepHOCTH 1 CIIPABELIMBOCTH» 0, |
.. MopanbHbiii Bpex oripeaelisiercs BepxoBHbIM Cy10M KaK HpaBCTBEHHBIE
' 1 (pU3NYecKHe cTpagaHus. DTH CTpagaHMs BbICTYNAKOT KaK MnocjeacTBHA
' roTepM WM YMAJIEHHs pa3IMyHOTo poxa 6/1ar oXpaHseMbIM 3aKOHOM. DTH
bJlara MOTYT HOCHTb UMYLLIECTBEHHbI M HEUMYILIECTBEHHBIH XapaKTep.
: ITpu paccMoTpe U HcKa 0 KOMITe Healluu MOpaJIbHOIO Bpeaa, MpU4UHeH-
. HOrO npecTyIUieH|eM, B IIepBYIO Odepeb MMEIOTCA B BUY 61ara, oXpaHsieMblie
' YFOJIOBHBIM 3aKOHOM, B KayecTBE TAKOBbIX BbICTYIIAeT OOBEKT MocsraTelb-
cTBa. bnara, notepst Wiu ymalieHue KOTOpbIX MOTYT BbI3BATh NCHXOJIOTHYE-
CKHE MepeXHBaHK, YCIOBHO MOXHO pa3fe/iIiTh HA TPH BHIA:
1) uMyLuecTBeHHbIe 651ara;
2) dusnyeckue dnara;
3) Hemartepua/ibHble 671ara.
HemarepuansHele 61ara, B cBOIO ouepellb, CIEAYET pasaeUTh Ha cie-
AYIOLIWe NMOABHIbI:
1) HeMmarepuayibHble 651ara THYHOTO XapaKTepa,
2) H”HeMatepualibHble 671ara, cBsi3aHHbIe ¢ 0011ecTBEHHOM U NpodeccioHATb-
HOU e TeIbHOCTLIO (PU3NUYECKOrO JIN1IA,
3) HematepuaibHbie 0J1ara, cBs3aHHbIE C AEATENILHOCTHIO IOPMAMYECKOrO JIHLLA;
4) HematepHnaibHble 6J1ara, cBs3aHHble ¢ MMYILECTBE HHbIMH OTHOLUE HUSIMH.
Cneayer OTMETHTb, YTO NOACOHOIO poaa KiaccH(pMKaLusg OTCyTCTBYET

B rpaXXaHcKoM npase'l.

1 [ToctaHoBneHue IneHyma BepxoBHoro Cyna Poccuiickoit Peaepanun «O cyneGHOM NpH-
roeope» or 29 anpens 1996 r. Ne 1 // Bioieredr BepxosHoro Cyna PD. 1996. Ne 1.

" B rpax1aHcKOM IpaBe HEOJHOKPaTHO JeNauCh MONBITKH KlaccupUKaluy U cHCTeMaTH3a~
IIMH TMYHBIX HeMMYLIECTBEHHBIX MpaB, He CBA3aHHBIX ¢ UMYlIECTBEeHHbIMU, Tak, HalpMMep,
I' I1. CaBuueBa AeauT MX Ha cieayloliye IPyNNbl: 1) npasa, ceBsg3aHHbIE € TMYHOCTBIO — HOCH-
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nasa1

Taxk, nanpuMep, Takue puU3decKue 6aara, KaxK XKU3Hb, 310pOBbE, Tpa-
IULMOHHO OTHOCST K HEMATepHaJIbHBIM BJ1araM. DTO HE COBCEM BEPHO, TaK
KakK Ipy NpUYUHEHUU Bpea TaKUM HeMaTepuajibHbIM OJlaraM, Kak 4ecTh,
JOCTOMHCTBO, JIMYHAs cBoOOAA, TalHaA JIMYHON XXU3HU, TIpUYUHEHHDIA Bpe ]
TPYAHO OOBEKTUBU3UPOBATh, U OH BbIpaXaeTcs TOJILKO B IICUXOJIOTHYECKUM
auckoMdboprte, nepexusanusgx. [1py npuduHeHUn PrU3uyecKoro Bpeaa OH
BIIOJIHE peajieH U O0be KTUBU3UPOBAH, B pealIbHbIX TeJleCHBIX IMOBPEXAE-
HUAX U YXYILIEHUU cOcTOosiHUS 3x0poBbs. [IpusHaku ¢dpuUzugecKoro Bpeaa
oTpaxeHbl, 3apUKcUpOBaHbl B HOPMATUBHO-IIPABOBLIX akKTax. s Boc-
CTAHOBJIEHUS TMOBPEXIEeHUA 3A0POBbsSi HEOOXOAUMBI OIpeAceHHbIe MaTe -
pyUajibHble CpeACTBA, A IIPU CMEPTHU YeJIOBEKA TPEeOYIOTCS pacXolbl Ha €ro
norpebeHue, 1 B TEX CIIyYasX, KOrga yMepuuvdit iuMen uxXauBeHLEB, B pa3-
Mep KOMIleHcallUU MOTIYT ObITh BKJIIOUEHBI ellie U UX codepXaHue, NpU-
yeM TOroO YpOBHHA, KOTOpoe UM IpenocTaBiistl yMepiuuid. Ilpu npuyuHe-
HUK PU3IUYECKOIo Bpega MOXHO MCYUCIIUTE Te CTpagaHysi, KOTopble OyaeT
UCITBITHIBATDL «cpeNHUU»!2 yenioBeK. U 3aTeM, yuuThiBasg HHAUBUAYATbHbIE
OCODEHHOCTH, MOXHO OMpeaesiuTh IMyOouHy cTpajaHUl U IMcuXojioruye-
CKHUX MnepeXUBaHUN KOHKPETHOro 4edoBeKa. TOYHO TaK Xe HeOOXOAUMO
YCTAHOBUTH U pa3Mep KOMIleHCAl MU MOPaAJILHOIO Bpeaa rnpy NpuuyuHe HUU
UMYllIecTBeHHOro Bpeaa. HeobxoauMo onuparsbcsi Ha ero pasmep, 3Ha-
YUMOCTDL IOTepyd UMYLIECTBA i MOTEPIieBLIero, a TAaKXXe BO3MOXHOCTDb
yMajieHUs TpHU ITOM U HeUMYILeCTBEHHbIX, HeMaTepuajbHbIX Orar. Tak,
HalnpuMep, YKpaJeHHas Ba3a ¢ NMaMATHOM HaAMUCLIO NpelcTaBifgeT He
TOJILKO UMYLIECTBEHHYK), HO U MOPAJILHYIO, AYXOBHYIO LIEHHOCTb AJIS MO-
TepIlieBlIEro.

3HAYUTEIILHO CJIOXKHEE OI peesIMTh O0CTOATEIbCTBA, KOTOPbIE NMOIJIEXAT
AOKa3bIBAaHUIO MpU HapyllleHUWM HeMaTepdalibHBIX Ojar rmorepneBIIUX OT
npecTyriieHus. Teopusst UMyILeCTBEHHbIX MMPABOOTHOILUEHUH U HeMaTepy-

TeJIeM 9THUX MpaB (MpaBo Ha UMs, Ha pUpMeHHOe HaMMeHOBaHue); 2) npaBa, o0yCIOBIeHHbIe
OO0LIECTBE HHBIM CTPOEM, €10 MPpUHLMITAMM, HAeallaM U (ITpaBO Ha 4eCTh M JOCTOMHCTBOY); 3) Npaga,
NpHOOpETeHHbIE TPAXIAHNHOM W I0PHINYECKHMM JTHMLIOM ([1paBO Ha aBTOPCKOE UMSA, PUCBO-
EHHOE M300peTEeHHIO MMEHH €10 cO3aTes, a TAKKe MMpaBoO Ha COOCTBEHHOE M300paXeHHe 1 Ha
3allIMTY HuceM, THEBHUKOB, 3aMTMCOK, 3aMeTOK. CM.: CoBeTcKoe rpaxaaHckoe npapo. T. 1/ noxg
pea. B.I1. I'pubanoBa u C.M, KopHeesa. M., 1979. C, 192—194,

2 A.M. OpaeneBckuii npeanaraer Wisl MCYUCIEHUA Bpella BBECTH TaK Ha3biBaeMplil Mpe3ioMu-
pYEMBIH MOpalibHbI# BpeJ — 3TO CTpadaHMA, KOTOPAIE 10 0011e My HpeacTaBIeH M0 JOMXKEH UC-
NBITHIBATH (HE MOXET He UCITBITLIBATh) «CpeIHHit», «HOpMAaJIbHO» pearupylo it Ha COBepILeHUe
B OTHOILIEHUM HETO NMPOTHBOIPaBHOIO AeIHMA 4enoBeK. [10 cyilecTBy npe3ioMupyeMblit MOpasib-
Hblit Bpe OTpaxaer OOUIECTBEHHYIO OLUEHKY NpOTHBONpPaBHOIO AeAHUA. DpaeneBCKuit A M.
KoMiieHcauus MopalbHOTIO Bpeja: aHaIM3 M KOMMeHTapHii 3aKOHOJATeIbCTBa M CyIeOHOI
NpakTHUKH. 3-e u3l., ucnp. u gon, M.: Boarepe Knysep, 2007, C. 125.
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ATBHBIX 6J1ar pa3paboTaHa, NMPeXAe BCero, rpaXIaHCKUM IIpaBOM Ha OCHOBe
KOHCTUTYUMOHHBEIX HOpM. K. . Tony6es u C.B. HapuXHbi#i BepHO oTMeua-
IOT, YTO TpaBUJIbHOe MOHUMaHUe crieUdPUKH U Bcelro MHOroobpasus He-
MatepUaIbHBIX 6J1al, KOTOPBIMU 06JlafaeT U MOXeT 06JlafaTh I'paxXNaHUH,
ABIAIOTCS KJIIOYOM K YCNelHOM peaid3ally npaBa Ha KOMITEHCALIMIO MoO-
paJIbHOI'O Bpe/a, IpuYMHEHHOTO NocAraTeJIbcTBOM Ha Takue 6J1ara, 1, cooT-
BETCTBEHHO, K UX 3bheKTUBHOMN 3alLMTE.

OcobeHHO 3TO aKTyaJibHO B cdepe YroJIOBHOIO CYIOIIPOHU3BOACTBA.
K coxaneHu10, TeOpus yrojioBHOIO CyIOTIPOM3BOACTBA pa3BUBaJiach TNpeu-
MyllileCTBe HHO Ha KapaTeJIbHHX HadasiaxX. ToJIbKO B HacTos1ee BpeMs cyllie-
CTBEHHBIM 00pa3oM M3MEHWICH MOAXOA K YTOJJOBHOMY CYAOTIPOM3BOACTBY -
KaK He TOJIBKO U He CTOJILKO K KapaTeJbHOM MallllHe, CKOJILKO K BOCCTaHO-
BUTeJILHOMY 1ipoueccy. B ocHOBe pa3pabarblBaeMOIo yue Hus Jie XKUT TEOpUs
CThIJa, pa3paboTaHHas aBCTpATUUCKMMU, aMepUKaHCKUMU U aHTJIUHACKU-
MU I0OpUCTaMHK. Bo [71aBy yria HeOoOXOAUMO CTaBUTH He Kapy U Haka3aHUe
NpecTYIHUKa, a eI'0 pacKassHUE Yepe3 BOCCTAHOBJIeHHe MTpaB NTOTepneBIIKX,
B TOM 4HUCJle 1 HeMaTepHaJIbHBIX OJ1ar, KOTOphie ObUIM HapyllleHH mpecTy-
rieHneM",

O6paTtuMcsl K NMOHATUIO HeMaTepydaJbHHIX 6JIar U UX Kiaccudukaluuu
B IPaXXJaHCKOM TIpase.

H3BecTHO, 4TO HeMarepualibHble 6J1ara gBiastoTc 0O6beKTaMU JIMYHEBIX
He UMY1LeCTBeHHBIX OTHOUIEHU. B JinTeparype ykasbiBaeTcA Ha CYLIECTBO-
BaHHe «6e306beKTHEIX» IIPAaBOOTHOLIEHUN, KOTAa BHelllHeIo 0ObeKTa A
BO3lieACTBUA He CylecTByeT. UMeHHO TaKHe rpaBOOTHOUIEHUAS U Ha3bIBAIOT
He UMyIlleCTBeHHBIMU 4.

B nutepatype HeOqQHOKpATHO MpeAlipUHUMaIUCh MTOTILITKU JaTh Ollpe-
nejieHue HeMmaTepuanbHbIM 6naraM. Tak, J1.O. KpacaBunkosa U 3.T1. Po-
MOBCKast BBIAEJISIIOT TaKOR NMpU3HAK HeMaTepHuajbHbIX 6J1al, KAK OTCYTCTBHUeE
3KOHoMUYecKoil HeHHocTU. TpagUlIMOHHO B yYeOHUKAX IO COBETCKOMY
rpaXXJaHCKOMY IIpaBy, KpoMe HeBellle CTBEHHOIO BHE3KOHOMUYECKOTrO COAep-

Y Cm., nanpumep: bpeirr 1. [pectynnenme, cThil M BoccoeAMHeHue / nep. ¢ aur. H.J1. Xapu-
KOBOIf; o oomt. pea. M.T. DaaMepa; KOMM. JOKT. Iopull. Hayk, npod. .M. I'manHckoro. M.
MOO lentp «Cyne6Ho-npasosas pedopmar, 2002.

“ CM.: Modde O.C. O6 0cHOBHBIX BOMPOcax COBETCKOIO rpaxaaHcKoro npasa // Bonpocsl
COBETCKOIO MpaBa. Yuenbie 3anucku JITY. Cepusa «lOpuauueckue Hayku». Bhim. 4. 1953,
Ne 151. C. 50 ; Anexceen C.C. [Tpo6nemut Teopuu npasa. Kypc nexuuit T. 1 Ceepunosek, 1972
C. 329340 ; Xanduna P.O. O6ilee yueHHe o npaBooTHoieHMu. M., 1974, C. 212-217.

** Pomosckas 3.11. JInuHbic HeMMylLecTBeHH Be NpaBa rpaxiaad CCCP: asroped. auc. ... KaHL.
lopua. Hayk. Kues, 1968. C. 8 ; KpacapuukoaJl.O. [ToHsiTHe u cMcTeMa NTMYHBIX HEUMYLIECTBCH-
HBIX 1paB rpaxaaH (hpUaNYeCKMX N1L) B rpaxaaHCKOM npase. ExatepuH6ypr, 1994. C. 12.
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InaBa 1

XaHUS HeMaTepHaJIbHBIX Os1ar, yKasblBaJIOCh €llie Ha TaKOH MPU3HAK, Kak
HEOTIEIMMOCTD OT JIMYHOCTH®.

Ipaxnauckuit xomekc Poccuiickoyt Deaepanunm B CT. 2 3aKperuis-
eT CleAyonni NepeyeHb HEMATEPHAIBbHBIX OJlar: HEOTYyXKAaeMble TNpaBa
M CBOOOIBI YenoBeKa, XHU3Hb, 3J0POBbe, TOCTOUMHCTBO JIMYHOCTH, JIMYHaA
HEMPHUKOCHOBEHHOCTD, YECTh U A0OpOE UMs, ejioBasA penyTaius, HelpH-
KOCHOBEHHOCTb YaCTHOM XXMU3HH, JIMYHAs U ceMeliHasd TaliHa, NpaBo BEIOOpa
nepeaBuXeHUs, BEIOOpa MecTa NpeObIBaHUA U XUTENAbCTBA, MPaBo Ha UM4,
NpaBO aBTOPCTBA, MHblE JIMYHbIE HEUMYIUECTBEHHblE NIPABa U Ipyrue HeMa-
TepUaJibHbie 61ara, MpUHaUiexailye rpaxiaHuHy OT pOXIEeHUS UIH B CUNTY
3aKkoHa. B nuTepaType oTMedaeTcd HEKOpPPEKTHOCTh YKa3aHHOW KOHCTPYK-
HMH, TaK KaK B pOAOBOE MOHATHE «HEMaTEepUAIbHOE OJ1aro» BKAIOYEHDBI Te
HEOTYYXlaeMble OJiara, KOTOpbie JaHbl YENOBEKY OT pOXIAeHNsA, U CyObek-
TUBHBIE [1paBa Ha TH 61aral’,

B npaBoBoit 1uTEpaType TepMHUH «Oj1aro» ynorped/isgeTcs He KaK BHeElll-
HUI 0OBEKT OOLIECTBEHHBIX OTHOLLUEH K, a KaK TO, YTO YAOBJIETBOPSET OITpe-
AejieHHble moTpebHoCTH yejoBeka's., A.M. Marasunep, C.®D. KeuekbsH,
M.JI. HoxpuHa npuIlJiM K BbIBOJY, UTO M3 BCeX ABNEHUH, niepeyncaeHHbIX
B CT. 2 'K P®, x o6beKkTaM oOHIeCTBEHHBIX OTHOIIEHHII MOXHO OTHECTH
TOJIbKO UMS ¥ NICeBIOHUM. [1o MX MHeHM10, Helb351 CYNTaTh 00beKTOM IpaBa
HeMaTepHajibHble 01ara; 370 coAepXaHUe NPaBOOTHOILLEHUS MEeXIy Ye0Be-
KOM, TpeOYIOIUM He YMAJISITh ero HeMaTepuajibHble 6Jiara, U 4eJdoBEKOM,
00s13aHHBIM He yManATh UX'®. B rpaxiaaHcKo-npaBoOBOil TUTEpaType pasiu-
YaloT JUYHbIE HEUMYLLUIECTBCHHbIE NpaBa ¥ JNYHLIC HeMaTepUIbHblE OJ1a-
ra, otMeyasi, YTo nociueJHUE He SBJIAIOTCA 00beKTaMU IPaBOOTHOILEHU M,

¢ CopeTCKOE Ipaxnancxoe npaso. T. 1 / noa pen. B.T1. I'pubanosa, C.M. Kopueepa. M., 1979,
C. 191 ; CoBercxoe rpaxaanckoe npaso. Y. 1. 3-e u3a. / oB. pea. B.A. Psceues. M., 1986.
C. 180.

" Cm.: Manenna M. C. JInunbie HeMMyLIIECTBEHHBIE NTPaBa MPAXIaH: OHATHE, OCYLIECTB/Ie HHE,
3aluuTa: aBToped. auMc. ... 1oKT. opua. Hayk. M., 1997. C. 9 ; Hoxpuna M.J1. T'paxaaHcKo-
NpaBoOBOE PETYIMPOBAHUE JTMIHBIX HEUMYILECTBEHHBIX OTHOLIEHHH, He CBA3AHHBIX C UMYIL(E-
crBeHHbIMH. CI16.: FOpuanyecknit Uentp-Iipece, 2004. C. 26.

' Tak, H.W. Maty3oB nnwer: «Bjara noapasefsioTcs Ha MaTepHanbHble, IyXOBHIE, 3THYe-
CKHE, NMOIUTHYECKKE H KyIbTypHBIE U T.1. CM.: MaTty3oB VI .H. JInynocte. [TpaBa. /leMokpaTus.
Teopernyeckue npobiieMbl cyGbekTHBHOTO MNpaBa. Capatos: CapaToBckas akaeMMs Npasa,
2003. C. 119-121.

¥ CMm.: Marasunep 51.M. Ob1as TeopHs npaBa Ha OCHOBE COBETCKOTO 3aKOHOAATENbCTBA //
Mpasosenenne. 2000. Ne 1. C. 267268 ; Keyekban C.®. [TpaBooTHOWEHUA B COLUANMCTHYECKOM
obwectse. M., 1958. C. 147 ; Hoxpnna M.J1. 'paxaaHcKo-npaBoBoe peryMpoBaHue JTHYHbBIX
HEUMYIHECTBEHHbIX OTHOWEHHI, HE cBA3aHHBIX ¢ UMYyLIecTBeHHbBIMU. CI16.: IOpuanyeckuit
Lentp-Tipecc, 2004, C. 26.
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MopanbHbi# Bpeq u Bpep, NPHYAHEHHBIR 1ENOBOR PEnyTaLKK IOpKAKYECKOr0 AKYa

a CKopee 00ObeKTaMH, NnojjiexXau MMy 3allMTe He TOJAbKO C NOMOLIbIO HOPM
rpaXXaaHCKoro 3aKOHOJATeNbCTBa, HO U AIMUHUCTPAaTHBHOIO M YIOJIOBHO-
ro®. [loa AMYHBEIMU HeMaTepHabHbIMM 6J1araMy MOHUMAIOT €CTECTBEHHbIE
HEHHOCTH, IPHHAJIEXalllue YeoBeKY OT POXAEHH S, NMEIOIIHE HEUMYILIE-
CTBEHHBIN XapaKTep, Nojjiexaliye 3allUTe MO BOJAEU3BI BAEHNIO KaK cCaMoro
obGnianaTens 3THX OJiar, TakK M APYrux JiMIL, a TAKXKe 001 EeCTBa ¥ roCcyaapCTaa,
B CiyyasiX M B [IOPsiiKe, NpeIyCMOTPEHHOM 3aKOHOM. DTH 6Jiara HE MOTyT
nepeaaBaThes ApYruM Gu3NYecKUM H IopuandeckuM nunaM. KL.A. T1okpos-
cKuit nucait: «[lepBoe B YeM yesiopek HYXAAETCA, 3TO, KOHEYHO, OXPaHa ero
CaMbIX 3JIEMEHTAPHBIX Ojlar — XH3HM, TeJIeCHOW HENMPUKOCHOBEHHOCTH,
cBoboanl. M npaso, necTBUTENIBHO, HCKOHHU OepeT Ha cebs TaKylo OXpaHy,
orpaxjas 3Ty 6;1ara nyreM caMbiX cepbe3HbIX YTOJIOBHBIX HaKa3aHUH 3a UX
HapylleHue»'. U nanee, pasrpannynBast HemaTepHalibHble 6Jara U UMyLue-
CTBEHHbIC MpaBa, OH yKa3biBaeT: «Bce, 4TO Mbl 3eCh NMeeM, SABJISETCH HE
YeM HWHBIM Kak JIMIIb pediieKCOM oObeKTUBHON HOPMBI! 3aKOH OXpaHseT
JKH3Hb, TEJIECHYIO HENMPHUKOCHOBEHHOCTh, CBOOOAY ¥ YeCTh IpaXKdaHNHa, HO
HHUKaKUX CYOBeKTH BHBIX MPaXX1aHCKHUX MpaBa Ha XU3Hb, CBOOOAY M T.[. HET,
U caMas KOHCTPYKIIUS 3THX NpaB SABJsieTCH UCKYCCTBEHHON. CyOBeKTHBHOE
NpaBO YacTHOTO JiMIja BO3HMKAET ¢ MOMEHTA HapyllIeHUs 3anpeTa 3aKoHa
1 UMeeT TOoIIa CBOMM coJepXaHHeM JIMILb BO3MelleHNEe YOI TKOB» 22,

B rpaxnmaHckO-nipaBOBOM JIMTepaType 4eCTh, JOCTOMHCTBO M JIEJIOBYIO
penyTannio OTHOCAT TaKKe K HeMaTepHaJIbHbIM OjiaraM, M peyb MOXeT HATH
TOJILKO O MpaBe Ha 3aIUTY Y€CTH, JOCTOMHCTBA U JEJIOBOM penyTayy.

s Toro, yToOBl ONpEAEINTLCA C MepeuHeM HeMaTepUualbHbIX Oyar, He-
00XOONMO ONPeAeJINTECI ¢ MOHATHEM YEeCTH, JOCTOMHCTBA M JIeJIOBOH pe-
nyraiun. CoBpeMeHHas JOKTpHHA CTPOUTCA Ha TOM, UTO HU OJHA OTpaciib
npaBa He MOXET HAIIENUTh CYOBEKT 4eCThlO, JOCTOMHCTBOM M MHBIMM He-
MaTepHaJIbHbIMH OJlaramu.

Crarpa 7 KoHcturyuuu Poccuiickoit @egepanum riaacut: «Poccuid-
cKkasl Qefepanisa — couuallbHOE rocyJapcTBO, MOJUTHKA KOTOpPOro Ha-
npaBjieHa Ha CO3/laHue YCIoBHU, obecrneynBaouinX JOCTOMHYIO XH3Hb
n cBoGonHoe pa3BUTHE»®. JINLIbL B KOMIJIeKce ¢ 6A30BbIMU MOHATUSAMH,

2 Manenna M.C. JIniHble HEUMYILECTBEHHBIE MPaBa rpaXI1aH: MOHATHE, OCYLIECTBICHHE, 3a-
uuTa. M.: M3 Tpecc, 2000. C. 11 ; [emwkosa O.A. KoMnencauus MOpajbHOTO Bpeia. 3aliuTa
U OTBETCTBEHHOCTH MPH MPUUNHEHUH Bpe1a HeMaTepUAIbHHM DJlaraM H HEMMYIIECTBEHHBIM
npaaM. M.: U3a-8o «Ocb-89», 2006. C. 92-93,

2 MokpoBekuit U.A. OcHoBHBE NIpoblieMbl IpaxaaHckoro npapa. M.: Craryt, 1998. C. 121.
2 Tam xe, C. 122,
3 Konctutyuns PO // Poccuitckas rasera, 1993. Ne 237. 25 fexadbps.
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[naBa1

KOUMM SBASIOTCS YECTh U JOCTOMHCTBO, MOXHO rOBOPHUTH O 3aKpeIlJIeHU N
B OCHOBHOM 32KOHe MOHSTUMA 1OCTOHHOM XN3HHU U CBOOOAHOIO pa3BUTHUS
rpaxJaHH1Ha.

Koucrurynuus PO B cT. 21 Takke NpoBo3miacuiia: «JJoCTOHHCTBO JIMYHO-
CTH OXpaHseTcs rocyaapcTBOM. HHYTO He MoXeT 6bITh OCHOBaHHUEM IUIS €10
yMaieHus». Cratbsa 23 Kouctutyuiun P@ npoposmiamiaet: «Kaxablit uMe-
eT [PaBO Ha HEeIIPMKOCHOBEHHOCTb YaCTHOM XHU3HH, JIMYHYIO U CeMeHHYIO
TaliHY, 3alUTy CBOEI YeCTH U 10OPOro UMEHHU».

3amuTa yecTd U JOCTOMHCTBA pEeryjaupyeTcs pasiMyHbIMU 3aKOHaMH.
3akoH PP «O cpencTBax MaccoBoit MH¢bopManiun» ot 27.12.1991 Ne 2124-1
0b6s13bIBaeT XypHAJIUCTA YBaXaTh MpaBa, 3aKOHHbIE HHTEPECH!, YECTh U O-
CTOMHCTBO IpaxIaH M opraHusanui®; ct. 5 3akoHa PP «O craryce BoeH-
HocnyxXamux» oT 22.01.1993 Ne 4338-1 npeaycMaTpHUBaeT, YTo:
® OocKOpOJieHHE BOCHHOCHYXAIMUX, HACUJIKE K YyIrpo3a NpUMEHEHUs Ha-

CWJINSI, NOCATAaTeNbCTBO HAa MUX XH3Hb, 3J0POBbE, YECTh, JOCTOUHCTBO,

KUIINIIE, UMYILECTBO, a PABHO APYTrUe ne UCTBUS, HApYLIAIOIUE U YIIIEM-

JISIIOILIME X ITpaBa B CBA3U C UCTIOJIHEHUEM ODSI3aHHOCTEN BOCHHOM CIYK -

Obl, IIPU3HAIOTCA OTATYAIONIUMU OOCTOATENBCTBAMM MPHU ONpERECTIEHU U

OTBETCTBEHHOCTH Y Ha3HAYEHMU HaKazaHUg>.

O NOHATHM YeCTH M ROCTOMHCTBA BbICKa3aHbl BeChbMa NMpPOTHUBOPEYH-
Bble MHeHMs. H.C. MajleuH B cBoeil paboTe paccMatpUBaeMble ITOHATHS
OIpenesivil CIEeRYIOIMM 00pa3oM: «...4eCTb — 3TO OOIECTBEHHAsA OLIEHKA
JINYHOCTH, Mepa COLIMAIbHBIX, AYXOBHbIX KayeCTB rpaxKJaHMHa KakK 4yjeHa
obmectBa». KpoMme Toro, «...yejoBeK OCO3HaeT CBOE MOJIOXEHHUE B 001ile-
CTBe, KOJUIEKTUBe. EMy npucyiie caMoyBaXXeHUe U NMOTPeOHOCTh B yBaXe-
HUN ero ApyruMU. DTa BHYTPEHHSS CaMOOIli€HKa COOCTBEHHBIX Ka4yecTB,
CIIOCOOHOCTEN, MUPOBO33PeH s, CBOErO 0011[€CTBEHHOIO 3HaYeHUs U €CTh
NOCTOMHCTBO»%,

«JlOCTOMHCTBO €CThb UMEHHO TO, YTO GOJIbILE BCErO BO3BLILIAET yeJio-
BEKa, YTO IIPUAAET €ro AeATEeNbHOCTH, BCEM €ro CTPEMJIEHMUSIM BbICllee
0J1arOpoACTBO...»7,

A.M. DpnesneBcKuit NOHATHSA YeCTH, JOCTOUHCTBA U 1eJIOBOY peNlyTallHK
cHOpMYIIMPOBAJI CrieayIon MM o6pazoM: «UecTh — CONpoBOXaaloIeecs I10-
JIOXHUTENBHON OLEHKOI 06 11ecTBa OTpaXeHHe Ka4yeCTB JiMia B 0O11eCTBEH -
HOM CO3HaHHUH; JOCTOMHCTBO — COIIPOBOXIAIILNEECS TNOJIOXMUTENBHON

% Bepomoctu CHJI u Bepxosroro Cypa P®. 1992. Ne 7. Cr. 300.

¥ Begomoctd CH/I 1 Bepxosroro Cypa P®. 1993. Ne 6. Cr. 188.

%6 Manenn H.C. Oxpana npas JIMYHOCTH COBETCKMM 3aKOHOIATeILCTBOM. M., 1985, C. 31, 32.
7 Mapke K., Onrense @. VI3 pannux npoussegennit. M.: Tocionurusgar, 1956. C. 4.
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MopanbHbi# Bpeq ¥ Bpes, NpkyKHEHHbIR JEN0BOA peNYTaLKK OpKAUYECKOTO NIl a

OLIEHKOW JINIia OTpaXeHue ero kayecTB B COOCTBEHHOM CO3HAaHMU; JIeI0Bast
penyralupsi — CONPOBOXIAlonieecs OLEHKON O0mIeCTBa OTPAXEHUE fesio-
BbIX Ka4eCTB JIM1a B 001116CTBEHHOM CO3HaHUM»2S,

B TosikoBOoM ciioBape pycckoro si3pika rOBOPUTCS, YTO «4eCTh — 3TO J0-
CTOMHBIC YBAXXEHUS U TOPLOCTH MopaJibHbl€ Ka4€CTBa Y 3THYECKUE NIPUH-
UMb OOLIECTBA», @ «HOCTOMHCTBO — COBOKYITHOCTb BBICOKHMX MOPaTbHBIX
KAayeCTB, a TAKXKE YBaKeHue 3TUX KayeCTB B CaMOM cebe»?.

«Pa3nuyHble HICTOYHUKH B LI€JIOM CXOIATCH Ha TOM, YTO MO YeCThIO MOXK-
HO [TOHUMAaTh OOLECTBEHHYIO OIIEHKY YejioBeKa, Mo JOCTOMHCTBOM — €I0
JINYHYIO CaMOOLIEHKY, a [10]1 ieJIOBOM penyTanueil — O0IECTBEHHYIO OLIEHKY
AEJIOBBIX KauyeCTB yenoBeka»®, [ToHsATHE «1O0CTOMHCTBO» BPSII JIX YMECTHO
NPUMEHSTh K IOPHAMYECKOMY JINLY — HMCKYCCTBEHHOMY 00pa3oBaHUlo, He
obnamamoneMy coOCTBEeHHbIMU CO3HaHMeM M nicuxukoit. UTo Xe Kacaercs
YECTH IOPUANYECKOro JNna, TO NpeacTaBIsgeTCs], YTO 3TO ITOHATHE MOJTHO-
CThIO OXBaTbIBaeTCHd MOHATHEM Ie0Basd penyTrauus» B IUMPOKOM CMBbICIIE
3TOTrO CJIOBA, TO €CTh «OLIEHKA O0111€CTBOM NOBENEHUA IOpUANYECKOTO JTULIA
HE TOJABKO B IpaXJIaHCKO-IIpaBOBbLIX, HO ¥ JIOOBIX JPYIUX CBOWMCTBEHHbIX
NpHpOJie IOPUIUYECKOTO JIMLA OTHOILIEHHUSX» !,

«/11 ymoBleTBOpeHus] TpebGOBaHUs TIpaXdaHuMHa (ero ucka B cyae)
O 3amHTe YeCTH M JOCTOMHCTBA HEOOXOAMMBLI TpM YCAOBHSA, a MMEH-
HO: YTOOB! CcBeNeHMUA ObUIM MOpOYaliMMHU, JIOXHBIMU U 4YTOObI OHU ObUTH
pacnpoCTpaHeHbi»*2,

B nocraHosiaenuu Ilnenyma BepxopHoro Cyna P® ot 24.02.2005 Ne 5
«O cynebHON npakTHKe MO JejaM O 3alUTE YeCTU U JOCTOMHCTBA Ipax-
NaH, a TaKXe O AeJOBOU penyranuy rpaxiaaH v IOpUAWYECKNX JIML» yKa-
3bIBAETCH, YTO «IIOpOYAIMMHU, B YACTHOCTH, SBJLIOTCA CBEACHUS, COAep-
Xaiye yTBepXIeHUS O HapylleHUWU TpaXIaHUHOM WM IOPpUIANYECKUM
JIMLIOM NeNCTBYIOHIErO 3aKOHOAATeIbCTBA, COBEpPIUEHUM HEYeCTHOro mno-
CTYIKA, HENPaBWILHOM, HE3TUYHOM NOBeJeHUH B JINYHOMA, OOIECTBEeHHON
MM NOJUTHYECKOM XW3HU, HeJoOpOCOBECTHOCTH MNpPH OCYIIECTBIIEHUH
NPONU3BOACTBEHHO-X03AUCTBEHHOM M NpeaNpPHUHUMATEILCKON desATeIbHO-

% DpneseBckuit A.M. KoMIeHcanusa MOpaabHOro BpeIa: aHAIM3 1 KOMMEHTapHi 3aKoHoaa-
TeJILCTBA U cyAeOHOo# NpakTHKH. M., 1999, C. 108.

» Oxeros C. Y. Cnosapb pycckoro si3sika. M., 1987. C. 152, 766.

¥ Tony6es K.W., Hapuxnuuit C.B. KoMnencauus MopanbHOro Bpeaa Kak crnocod 3alliuThl
HEUMymecTBE HHEIX Gitar jinynocty. CI16., 2004. C. 12.

3 DpaeneBckuit A.M. KoMneHcayisa MOPalbsHOro ppejia: aHaIN3 U KOMMeHTapuil 3aKkonojaa-
TeJILCTBA U cyAeOHo# npakTuku. M., 1999. C. 108.

32 MajienH H.C. OxpaHa npaB THYHOCTH COBETCKHM 3aKOHOaTe/IbcTBOM. M., 1985. C. 32.
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fnasa 1

CTH, HapyllUeHUH JeI0BOI ITUKH WJIH OObIYaeB 1€10BOr0 060pOTa, KOTOPhIE
YMISIOT YeCTh ¥ JOCTOMHCTBO paXJaHMHa WM JeJIOBY1O peINyTalliH rpax-

NaHWHA TG0 JOPUARYECKOTO JTUUa»>,
B ToM xe noctaHopieuuy [Tneuyma Bepxosyoro Cyna P@ ot 24.02.2005

Ne 3 ykasbiBaeTcsi, YTO «I1OJ paclpoCTpaHEHHEM CBeACHMH, nopoyammx
YeCTh ¥ JOCTOMHCTBO rpaXJjaH WM A€JI0BYIO penyralHio rpaXiaH y 1opuamn-
YeCKUX JIKLL, CJieayeT MOHUMATE oltybJIMKoBaH e TAKUX CBElEHUI B eyarH,
TPaHCASUHIO 110 PAIMO U TENIEBUIEH MIO, JEMOHCTPALINIO B KHHOXPOHU KA b-
HbIX IpOrpaMMax M IPYTHX CPeACTBax MaccoBoH MHGOpMauuH, pacrpo-
cTpaHeHMe B ceTd VMIHTepHeT, a TakXe ¢ UCIOIL30BaHMUEM APYTHX CPEACTB
TeJIeKOMMYHUKAILHOHHOM CBA3M, U3JI0KeHUE B CAYKeOHBbIX XapaKTepUCTH-
KaxX, NyOJHUYHBIX BBICTYIUIEHHUSX, 3asIBJIEHUSIX, AlpeCOBAHHBIX JOJKHOCT-
HBIM JIMLIAM, WM COOOIIeHHe B TOM UJIK MHOM, B TOM YUCJe YCTHOH opme
XOTSI 6bI OHOMY JIMILY» ™.

Tak Kak NOHSITHS YE€CTH M JOCTOMHCTBA XapaKTepU3YIOT BHYTPeHHUI
MUP JIHYHOCTH, «3TH KaTeropuM B3aUMHO CBSI3aHbl, IEPCOHUPHLHUPYIOT
NUYHOCTh, HEOTIEJIUMBI OT Hee, COCTaBJISIIOT €€ BaXHeHIIHhe NyXOBHbIE
onara»*, B ciyyae ymajieHus Ae10BOM penyTallMy BeChMa BO3MOXHa IToTe-
ps paboTel. He xaXknoMy yenoBeKy 1noj CUIy yaepxaTh paBHOBECHE CBOUX
BHYTPEHHHUX 3MOUMHK U 6aaHC NCUXO(DN3UYECKOT0 COCTOSIHUS B YKa3aH-
HOM cCJlyyae, YTO HelnpeMeHHO OTpa3nTca M Ha ero goctouHctBe. OTclona
cjefyeT, UTO yMajieHHe 4yeCTH U JOCTOMHCTBA YejloBeKa U yMaJIeHUe ero
J€JIOBOI penyTan My TECHO CBSI3aHbI M OCTABIAIOT HE TOJIbKO MUMOJIETHBIN
ciell B MaMATH YyenoBeKa, HO 3aYacTylo OKa3bIBaloT NaryobHoe BIAMSHHE
Ha ero MopajibHOe U pU3NYecKoe cocTogHHUe (3aboneBaHue, pa3nal B ce-
Mbe€, Pa3pbiB ¢ TOBAPUILIAMH).

O4eBUAHO, YTO MOHUMaHUE HApYILEHHUS Y€CTH U JOCTOMHCTBA JIUUHO-
CTH TOJIBKO KaK pacnpocTpaHeHHUe CBelIeHHUi, He COOTBETCTBYIOIMX Aei-
CTBUTEJIBHOCTH, MTopoYan|ux cBeleHUI WIK BhIpaXXKeHHas Ol{€HKa IMYHOCTH
B HENPUIHYHOU popMe CyxaloT 00BbEM ITOHATHUS YeCTH U JOCTOMHCTBA JTIMY-
HoCTH. ClielyeT corlacuThCsl ¢ MBICIBIO, BhicKaszagHoii M.JI. HoxpuHoit,
B COOTBETCTBUH C KOTOPO#A «I10 NOBOAY YECTH U JOCTOMHCTBA, JENOBOI pe-
nyTalniyd He BO3HUKaAET KaKMX-JIMOO CaMOCTOSTE/IbHBIX O0111€CTBEHHBIX OT-
HOLLIEHHH, TOCKONBKY HU HOCUTENb YeCTH, HH HOCHTEJIb IOCTOMHCTBA U JIe-
JIOBOI peNyTallMM, HU OKpY:Kalolee ero JIMIA He COBePIIAOT KaKHUX-IM60
ACHCTBUIH U1l YIOBNETBOpeHUS MHTepeca HOCHUTENS YeCTH, JOCTOMHCTBA

33 BiojuteTeHb BepxoBHoro Cyna PQ@. Ne 6. 2005. C. 7.
3 TaMm Xe.
33 Manenn H.C. Ykas. cou. C. 32.
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MopanbHbiik Bpea u Bpea, NpYKHEHHbIR AEN0BOR penyTaLnu I0pHAKYECKoro nuua

U JeJioBol penyrauunn. I10Jib30BaHNe 3TUMM OjlaraMy IMPOUCXOINUT BO MHO-
X 0011ecTBeHHBIX OTHONIEHHSIX, B KOTOPbIE BCTYNAIOT CYyOBLEeKThI» .

IIpy HapylueHUH TaKuX HEMMYLLIECTBEHHBIX NIpaB M 6J1ar AMYHOCTH, Kak
TallHa NTWYHON XHW3HH, JINUHasg CBOOOMA, XWU3Hb, 3J0POBLE, 10JIOBAY CBO-
6oja M HENPUKOCHOBEHHOCTb, HENIPUKOCHOBEHHOCTbh JIMYHOCTH, HEIpU-
KOCHOBEHHOCTh XWIMILA, a TaKKe UMYIIECTBEHHAs! HEIIPUKOCHOBEHHOCTD
(mpaBo COOCTBEHHOCTH), B IIepBYIO oUepenhb CTpanaloT U YMaJIAIOTCS YecTh
M JOCTOUHCTBO JINYHOCTH.

Tak, cnenyer cornacutbes ¢ E.A. JlykalioBoil, KoTopast cCUMTaeT, yTo
JOCTOUHCTBO — 3TO MCTOYHMK BCEX OCTAJIBHBIX NMpaB M OJar yejoseKka'l
JIOCTOMHCTBO — 3TO IIpU3HaHHe OOILECTBOM COLHAIBHON [IEHHOCTH, YHHU-
KaJIbHOCTH KOHKPETHOro yejioBeKa, 3HaYMMOCTH KaXx(I0#l JIMYHOCTH Kak
4acTHHbl YenoBeyeckoro coobmecrsa. C dbninocodpCcKoit nmo3smumuu g0cTo-
WHCTBO — 3TO MOp/IbHOE CO3HaHNe, Bhipaxalolulee NpeicTaBleHue o eH-
HOCTH BCSAKOTO YEJIOBEKA KaK HPaBCTBEHHOM JIMYHOCTH, a TAKXKE KaTeropus
3TUKM, KOTOpasi 03HayaeT ocob0e MOpaJibHOE OTHOILIEHHE YeJloBeKa K caMo-
MY ceb€e 4 OTHOLLIEHNE K HEMY CO CTOPOHBI 00111eCTBa, B KOTOPOM IIPH3HAET-
cA 11eHHOCTb TUYHOCTH. JLOCTOMHCTBO IMYHOCTH TpeOyeT OT ApPYTUX Nloaeit
yBaXeHU K HEH, IIpU3HAHNS 32 YEJIOBEKOM COOTBETCTBYIOIIMNX IIpaB U BO3-
MOXHocTeit®. [1cuxosiorn cBsi3pIBalOT JOCTOMHCTBO M YECTh YeJIOBEKa ¢ Be-
poil B caMoro cebs, KoTopasi OCHOBaHa Ha riepeaaye YyBcTBa CoOOCTBEHHOM
HEHHOCTU OT poAauTesiel K pebeHKY, 3TO YYBCTBO BHYTPEHHEN HLEHHOCTH,
HeOOX0AUMOE KaXXIOMY IICUXUYECKH 310POBOMY YesioBeKyY. «B Kaxaom u3
HAC CYUIECTBYET, KPOME TOr0, M CHJIbHAA MOTPpeOHOCTL B CAMOYBAXEHWHU, 3a-
CTaBJIAOAA HAC JOMOTIaTbCs MOJOXUTEIBHOTO OTHOILEHUS K CaMUM cebe
WJIY K TOMY, UTO MBI fejaeM» ‘0,

[ToHsaTHE YyecTU ollpenensieTcsl Kak BHYTpeHHee HPaBCTBEHHOE JOCTO-
MHCTBO yesioBeka''. B siutepaType oTMeyaercs, YTO MOHSTHE YECTH HMMeET
HeCKOJIbKO CTOPOH:

3% Hoxpuna M.JI. I'paXIaHCKO-NIpaBOBOE peryjupoBaHue JHYHBIX HEUMYIIECTBEHHBIX OT-
HOLIIEHUH, He cBA3aHHBIX ¢ UMYliecTBeHHBIMH, CI16.: M3a-B0 P. AcitanoBa «}Opuanyeckui

Hentp-Tlpece», 2004, C. 26.

7 Tykawesa E.A. TIpaBa yenosexa: yaebHHK 1 By30B. M.: Hopma, 2003. C. 144,

38 Ounocodekuit ciiopaps / noxt pea. U.T. @ponosa. M.: [Tosmmasaar, 1980, C. 104—105.
3% Meit P. Cuna u HesuHHocTh. M. CMmbica, 2001, C, 341,

“ oadpya XK. Uto taxoe ncuxonorus. B 2 T. 2-e usp., crepeorun. T. 2 / nep. ¢ ppanu. M.:
Mup, 1999, C. 39.

4 Mane B.U. TolKoBbI clIOBApb XUBOIO BEJIMKOPYCCKOro sA3bika. M36paHubie cTaThbd. M.
Osma-Ilpece, 2004, C. 179.
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InaBa1

1) 3To xapakTepucTHKa caMoi JIMMHOCTH (01aropoACTBO AYLIM U UMCTas

COBECTD);
2) obmiecTBeHHas OLEeHKa JUYHOCTH, TO €CThb OTpaXeHHe KavyeCTB JHIa

B 00HIeCTBEeHHOM CO3HRHHUH,

3) obluecTBeHHAs OLIEHKR, IPUHATAA CaMOi JIMYHOCTBIO, CMTOCOOHOCTD Ye-

JIOBeKa OLIe HNBATh CBOH MOCTYNKH, 1€ ACTBOBATL B HPABCTBEHHO M XKN3HH

B COOTBETCTBUH C MPUHATHIMH B 00111€CTBE MOpaJIbHBIMU HOpMaMH, TNpa-

BWJIaMU ¥ TpeOGOBaHNSAMU™Y,

TakuM o6pa3oM, MOHATHE YeCTH U JOCTOMHCTBA MPeACTABISIOT COOOU
onpeaesieHHOe BHYTPEHHEE COCTOSHME 4YeNOBeKa, CBSA3AHHBbIE C OLEHKOM
CBOEI JINUHOCTH CAMUM COOOI UJIM NpeACTaBICHUEM O TOM, KaK JIMUYHOCTDb
OIl€HMBAIOT Apyrue. BaXXHO OTMETUTDH, UTO MPH COBEPLUEHUHU IIpecTyIlie-
Hud, 00BbEKTOM KOTOpOTro fABJAIOTCA MpaBa JUYHOCTH, KaK UMYHIECTBEH-
Hble, TAK U HEMMYLUEeCTBEHHEBIe, @ TaKXKe HeMaTepHa/ibHble 6j1ara, Bceraa
CTpaa’loT YeCTh XU JOCTOUHCTBO.

Ilpn coBepllieHNH NpeCTYIUIEHUS NPOTUB COOCTBEHHOCTH KpOME Bpeaa
MaTepuajIbHOTO MPUCYTCTBYET U HeMaTepHalibHbli Bpea. B 3Toit cutyanuu
CTpajadeT BHYTPEHHSS CaMOOII€HKa JIMYHOCTH, @ TAaKXe MNpeACTaBJIEHUS
0 TOM, Kak ero oreHuBawot Apyrue moau. Eme HM.A. ITokposckuit nucai,
4YTO «BBUJIY 3TOro NpUHIMUNHAJIbHEE U IPABUJIbHEE MOCTYNAET HaIl NPOeKT
00 0bdA3aTensCTBAX, yCTAaHABIMBAIOMMEK 001yl 00S32HHOCTL BO3MeEille-
HUSI HPAQBCTBEHHOIO Bpela MpH HEUCHOJIHEHWHU AoroBopoB»*, Eciu npwm
JOTOBOPHBIX 003aTejibCTBaX NPUCYTCTBYET NMPUUMHEHHE HPABCTBEHHBIX
CTpalaHUit, TO BO BHEJOITOBOPHBIX UMYIIIECTBEHHBIX 00s13aTeIbCTBAX HpaB-
CTBEHHblEe CTpajaHUs NpUCYTCTBYIOT BeccniopHo. Ilpy npuuMHeH U Bpeaa
CODCTBEHHOCTH, XHW3HH, 3J0POBLIO NipaBaM U cBOBOJaM 4YejioBeKa Bceraa
CTpaARIOT YecTb U JOCTOMHCTBO. MMeHHO yMajleHHe 3TuX 6Jiar gaeT oCHO-
BaHUe IUIS 3asBJIeHUS MCKA O KOMMEHCAIUHN MOpaIbHOro Bpeaa Kak «mo-
O04HOro NpOaYKTa» MpecTYIJIEeHUS, He BCErIa OXBaThiBaeMOro NMpyu3HaKaMH
COCTaBa MPECTYNJIEHNS.

Pycckoe nopeBosionoHHOE 3aKOHOAATENCTBO, ONUPasCh HA HOPMBI
OOBIYHOTO MpaBa (NMpUIlieliNe B OCHOBHOM U3 KPeCTbSIHCKOTO ObITA), Mpe-
JOCTABJIAJIO 3aLUUTY TOJILKO JIMYHOUK YECTH, KOTOpas, TEM He MEHee, UMena
M MaTepHaJIbHYIO COCTARIIAIOINYIO: «JIMYHbBIE OJ1ara yesioBeKa: XKU3Hb, 3J0pO-
Bbe, CBODOOMA, YECTh — TECHO CBA3aHB C MaTepHAJIbHBIMM HHTEpECAMHU KaK

42 CM.: AHucHMOB AJL. YecTb, 10CTOMHCTBO U en0Bas penyTaiisa: rpaxiaHcKo-npaBoBas 3a-
mta, M., 1994. C. 56 ; Hlaxmanaes K.A. KOHCTUTY UHOHHO-PABOBbIE OCHOBbI 3alIUTH YECTH,
JOCTOMHCTBA H JIe10BOH penyrauvu // 3axon ¥ npapo. 2008, Ne 11, C. 30--31.

“ U.A. Ilokpopcknit. OcHOBHBIE MPOGIeMH IpaxaaHcKoro npapa. M.: Cratyr, 1998. C. 143.
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caMoro JiMIa, TaK U ero ceMbu. CBS3b 3Ta OOBICHSETCHA TEM, YTO JIMYHbIE
61ara cocTaBisIOT OCHOBHBIC YCIOBHUS €r0 TPYAOCHOCOOHOCTH M OCYILECT-
BieHus ee»*. Co BpeMeHEeM UMyHIECTBEHHBIN aceKT penyTaium cyonekra
OTOLLEN Ha BTOPOM NJIaH, NOCKOJLKY B ¢¢epe TOProBoro o60poTa nojaoxu-
TeJbHad penyTanus CBUAECTebCTBOBAIA HE CTONBKO O JOX0aX NPERNPHUHHU-
MaTeJisl, CKOJILKO O €ro JOOpoCoBECTHOCTH NIPH BEAECHUU Nen®.

B yrojioBHOM IIpaBe pa3inyaloT MaTepPUAIbHbIA U HeMaTepHadbHbI}
Bpen. IlpryeM K MaTepnaJibHOMY Bpeny, B OTJIMUME OT IpaxKIaHCKOro lpaBa,
OTHOCUTCSH HE TONBKO UMYILIECTBEHHBIN BpEN, HO U Bpej XKU3HH U 31 0POBLIO.
HMeHHO no3ToMy onpeneneHHble 6J1ara, ieHHOCTH, KaK 06heKThI OXpaHbl
YroJIOBHOTO NpaBa, NpHUXHEHYE Bpea KOTOPbIM MOXET IMOBJIEYDb ¥ IpUUU-
HEHUE MOPAIBHOTO Bpead, TPEOYIOT CAMOCTOSTENBHOTO OIIpPEREeACHUS.

KaTeI‘OpHI/I «JeCTb» U «JOCTOUMHCTBO» AaBHO M3 O0OJIACTH NCUXOJIOTUU
nepeKoYeBa/IM B 00acTh MpaBa M 3akKperieHbl MHOTMMH HOpPMaTHBHO-
NpaBoOBbIMY aKTaMH. C NCUXOTOTUYECKOM TOYKH 3pe HUSI UX HeOoOXOAUMO 1no-
HHUMaTh HE TONbKO KaK NPaBOBbLIE KATETOPUHU, ONIPENENSIOIINE BHYTPEHHIOIO
1 BHEUIHIOI OII€HKY JIMYHOCTH, HO 1 KaK YYBCTBO YBEPEHHOCTH B NMOJMOXU-
TENBHON OLIEHKE CBOUX KaYeCTB OOILECTBOM U NMOJIOXUTEIBHY IO BHYTPEHHIOW
OLIEHKY JUYHOCTHU. J11060€ nocAararenbCTBo Ha LEHHOCTH JUYHOCTH HEOOXO-
AUMO paci€HUBATh KaK NOCATaTeIhCTBO HAa Y€CThb U JOCTOUHCTBO.

JONOJHUTENbHBIM OOBEKTOM JNI000r0 NPECTYNIEHUS, TA€ B KAa4yeCTBE
MOTEPNEBIIErO BLICTYNACT (PU3UYECKOE NIUIIO, HEOOXOMMMO CYHUTATh YeCTh
M JOCTOMHCTBO 3TOTO JIM[IA, TaK KaK HapyLIeHUE 11000ro U3 6aar, KOTOpbIM
obnazaeT 3To U0, CHUXAET MpeacTaBieHHe 3TOro JINLA 0 TOM, KaK K HEMY
OTHOCATCS ApYTHe JIOAH, OOIIECTBO, U UBMEHSET COOCTBEHHYIO CAMOOIIEHKY,

OTaenbHOrO BHUMaHUS 3aciayXuBaeT ONpencieHUe TakKoro nOHATHUA,
Kak JejioBas penyTanus, Kotopas npuMeHyuMa Kak K GU3MUeCKOMY, TaK U K
IOPUAUMYECKOMY JIMITY.

«JlenoBag penyranus — CIOXHUBILASACH OO0IUECTBEHHAs O1j¢HKa, Kacalo-
1[asgcy AeJOBbIX KaYeCTB JIUIIa HE3aBUCUMO OT cephl NeATENLHOCTH, B KO-
TOPOI OHO 3aHsTO. JlesoBasd penyTranys He orpaH MUY BAeTCI paMKaMH €10~
Boro oboporta. Elo MOXeT obnanats ¢pu3znyecKoe WU IOPUANYECKOE U0,
3aHUMalmieecss KaKMM-JIHUOO nenomM»*, HecMoTpsi Ha TO, UTO MOHSTHUE

+ Cumnaitcknit B.H. Pycckoe rpaxiaHnckoe npaso. M., 2002. C. 458.

4 Huxysanuesa H.1O. TIpaso IOpUINYNECKUX JIKL Ha €/10BYIO pelyTayMio U ero rpaXiaHcKo-
MpaBoBag 3amuTa; aproped. AUC. ... KaH/. 1opna. nayk. HoBocubupcek, 2004. C. 15-16.

* BeikoBCckMit B.B. I'paxaaHcKo-NMpaBoBas 3amuTa PusnuecKUX U IOpHIRYECKAX JHL NPH
pacfpoCTPaHEHHH O HUX CBEJIEHHU I, IOpOYallKX YecTh K TOCTOMHCTBO M JIEJIOBY 10 PENYTALHU 1O;
aproped. IMc. ... KaH/. 1opul. Hayk. M., 2005. C. 10,
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«1ieJioBas penyTranus» BsieTcs MOHATHEM OJHOITOPSAKOBBIM C NOHSATHUSIMHU
«4eCTb» U «JOCTOMHCTBO», OTMEYAETCH, YTO C pa3BUTHEM PLIHOYHBIX OTHO-~
LIEH Ui MOHSITUE «JeJioBas penyTauusg I0pUInYecKoro JHua» HaloJHsaeTcs
Bce HOBBIM cojepxaHueMm?'. Ilpuuem cynebHas mpakTHKa He BhIpaboTaia
pasrpaHUyeHus] TakKux NMOHATHM, KaK «iejioBasg pemyTalusl rpaXxiaHuHa»
U «JleJIoBasg pellyTallksi IOPUANYECKOTO JHia» ™.

Jlenopas penyranis rpaxiaHWHa IpeAcTaBisieT cOO0H CnoXUBILIEeCs
O YyeJjioBeKe MHeHHe, OCHOBaHHOE Ha OlI€HKe €0 0011eCTBEHHO-3HaYUMBbIX
KayecTB®. I1pOTHBOpPEUNBOCTH CyJeOHOM NMPaKTUKMH, Kacawulencs AeTOBOW
penyTapyy rpaxaaHuHa, OObSICHSIETCS TEM, YTO HET OHO3HAYHOTO OTBeTa
Ha BONPOC: KaKO# KaTeropuy rpaxiaaH MoXeT NpuHaIeXarh Takoe osaro,
Kak jejioBasi penyramnus.

B nuTepatype cripaBelinBo YKa3bIBaeTCs, YTO TAKUM KayeCTBOM, Kak Je-
JIoBasl pernyTainusi, MOXeT o0nafaTh He Kaxaoe Gpu3niecKoe JUNO, a TONb-
KO Te JihIja, KOTOPbIE OCYLIECTBIAIOT COLMAJILHO MOJIE3HYIO AeATEIbHOCTD.
K 3710/t KaTeropuu rpaxjaH MOXHO OTHECTH BOEHHOCAYKamux, roccayxa-
IMX, INL, OCYILECTBIISIIOINX MpodecCHOHANBHYIO AeSITeILHOCTD, TPEOYIO-
ILYIO CIEqUAIbHOM MOArOTOBKY, OOY4YEH M1, ONbiTa paboTa: BpauM, YYUTENH,
IOPUCTHL, LA, paboTalonime B chepe oOcayXNBaH U U B 10601 Apyroit™.

JlenoBast penyTapus IOpUANYECKOro nHiia — 3TO CONPOBOXAAIOEeCs
NOJIOXKUTENBLHON O1IeHKOI 00111eCTBa OTPaXXeH e AEIOBBIX KaUueCTB I0pUaN-
YeCKOro JiNia B 00111eCTBEHHOM CO3HaHU K",

CrnenyeT KOHCTaTHPOBaTh, YTO B rpaXX1aHCKO-NPaBOBO JINTEepaType He-
OJHOKPaTHO YKa3bIBaJIOCh Ha copHOCTh? m. 15 [locTraHoBnenus Bepxos-
Horo Cyga P® ot 24 denpang 2005 . Ne 5, B KOTOpOM YKa3bIBaeTCs, 4TO
npasuaa cT. 152 I'K PO npenocTasisiioT rpaxXJaHUHy, B OTHOLIEHUH KO-
TOPOI'0 pacnpOCTpPaHEHbl CBEACHUS, MOpoYalllne ero yecrtb, JOCTOMHCTBO,
IEA0BYIO pernyTalulo, NpaBo Hapsly C ONPOBEpPXEHUEM TaKUX CBeJeHUH
TpeOGoBaThL BO3MellleHe YOLITKOB M MOopalibHOTO Bpeja. IloaToMy nipaBuia,

“ CM.: Hukynnuesa H.1O. [1paBo 1opHaInde cKHX JIMIL HA ISJIOBYIO PETTYTAIIHIO H €70 MPaXIaHCKO-
npaBoBag 3aluTa: asroped. auc. ... KaHx. Iopun. Hayk. Hosocubupcek, 2004. C. 12-13,

*® TTemkoBa O.A. KomneHcayusi MOpajabHOTo Bpeia. 3alliuTa U OTBETCTBEHHOCTD IIpH NIpHYM-
HEHHH Bpela HEMaTepHalbHBIM OJ1araM U HEMMYIECTBEHHBIM npaBaM. M.: M3a-Bo «Och-89»,
2006. C. 119.

4 KomMeHnTapu it nepsoit yactu I'paxnaHckoro Konekca Poccuricko ®enepanuu vis npeanpu-
HuMareaed. M.: @ona «[Ipasosas Kyjasrypar», 1995. C. 193,

0 CM.: TTemikoba O.A. Ykas. cou. C. 114.
S TMemwikosa O.A. Yka3. cou. C. 119.

52 DpaeneBckuit A. O noaxone Koncruryuwonnoro Cyna P® Kk zaumure 1e10BOW penyrauuu
opuandeckux auy // Xossitcto v npaso. 2005. Ne 4 (339). C. 111-116.
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PETYJIMPYIOLIMe KOMIIEHCALUIO MOPATbHOIO BPela B CBA3M C pacnpocTpa-

HeHMEeM IOpOYauIuX NEJIOBYIO PeNyTalluio IpaxXnaHWHa CBENEeHWH, npu-

MEHSIIOTCS M B CJIYYasiX paclpoOCTpaHeHUs TaKUX CBeJEHHMI B OTHOLUEHUU

IOpUANYecKoro jmia*. CleayeT OTMETUTh, YTO aHAJIOTUYHOE IOJIOXEHHe

Obu10 nepeHeceHo B [1octaHosienue Inenyma BepxosHoro Cyga PO Ne 17

ot 29 mioHA 2010 . «O npakTuke NpUMeHEHUS CYNaMH HODPM, perjiaMeH-

TUPYIOHINX YYacCTHe I10TepNeBILlero B yroJJOBHOM CYAONPOU3BOACTRE», 1. 24

KOTOpPOro IjiacuT. «Bpen, npuYMHEHHBI B pe3yjbTaTe NpecTYNHbIX neii-

CTBMiA, MOAPBLIBAIOIIMX JEJIOBYIO pelyTallio I0pHUIMYECKOro Jinlia, 1ojjie-

XUT KOMII€HCAMY T10 MpaBujiaM BO3MENEHUS Bpeja JeJIOBOY pernyranuu

rpaxaaHuHa (n. 7 ct. 152 'K P@)». U3 3tux nocraHoBieHn# ClIeRyIOT ABa

CIIOPHBIX BbIBOAA:

1) zenoBas penyranus WPHIAYECKOro JIMIA, YeCTh, JOCTOUHCTBO, Jeji0Bas
penyTanus rpaXkjaHHa — 3TO MOHATHS, BEIpAXaloiHe HEKOTOPpOE IICUXO0-
JIOTMYECKOE COCTOSIHUE, KOTOPOE MOXET ObITh HApylIIeHO ONpeaesieHHbIMU
HeIpaBOMEPHBIMU AEHCTBUAMU,;

2) STH AeCTBUS NPEACTABIAIOT COO0M pacipocTpaHeHNE 3aBeOMO JIOXHBIX
CBEACHHWI, HapYIlaiUX 3TO COCTOSIHUE.

Bpsig Jin MOXHO cebe NpelCTaBUTh NICUXOJIOTNYECKOE COCTOSHUE IOPpH-
IUYeCKOoro JiuLa, JejioBasg peryTranusi KOTOporo nocrpajaia. B 3toit cu-
Tyaluu HeobXOQUMO TOBOPHTH NpeXIe BCEro O MarepualbHbIX MOTEpPAX,
UCYUCTieHHe KOTOpPbIX 3aTpyaHeHo. I1pn 3TOM AesioBas penyranus 10puam-
" YeCKOro Jivia MOXET ITOCTpanaTh He TOJABKO OT PaCHPOCTPAHEHUS JIOXHBIX

CBeJeHN{i, HO ¥ [IPY COBepllleHUH UHbIX TPOTHBOMNPAaBHbIX A€ACTBUH, B TOM
YUCJie ¥ peCTYIUICHUM.

"‘ CiienyeT cornlacUTbCi ¢ MHEHUEM, YTO AeJioBasg pernyranus SBJISETCS
YaCTHBIM CJIYYaeM peryrany 1 SBisgeTcs OTpaXeHueM YPOBHS npodeccHo-
HaJIn3Ma opraHusanumn’?,

B nocranosyiennu [TneHyma Boiciiero XossictBeHHoro Cyna Pecny6-
nuku benapyces Ne 16 conepxuTes ciieqyiouiee onpeaesieHue aeJioBoy pery-
TAlUU — «...3TO [MOJIOXUTEJIbHAs Ol[eHKa X031 CTBEHHOM (3KOHOMUYECKO)
HeSITeIbHOCTH MHAMBUAYAJIBHOro IpeillpyuHUMATENsl WX IOPUAMYECKOrO
JWIa KaKk YYacTHMKa X035 iCTBEHHBIX (3KOHOMHUYECKMX) MPaBOOTHOILEHUH

~ IPYTdMM YYaCTHMKAMH UMYIIECTBEHHOro 060poTa, popMupoBaHUe M MOA-

e e

3 MMoctanosnenue MMnenyma Bepxosnoro Cyna PO ot 24 depansa 2005 r. Ne 3 «O cynebHoH
NPakTHKe MO jefaM O 3alMTe YECTH, JOCTOMHCTBa IPax[IaH, a TakXe J1eJIoBOH penyraiuy
IPaXIaH K IOPUIHUECKUX T L».

% CM.: Huxynnuesa H. 0. [TpaBo 1opuanyecK X UL Ha [IeJIOBY 10 PenyTalHIo H ero rpaxaaHcko-
MPaBOBas 3ayUTa; apToped. AUC. ... KaH. Iopu. HayK. HoBocubupek, 2004. C. 16—17.
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JepXKaHue KOTOPOii cr1ocoOCTBYET OCYLIECTBIEHUIO MPEANPUHUMATEIBCKOU
JESITEBHOCTH» >,
D10 omnpenesieHye BhipakaeT TOYKY 3PEHMS, B COOTBETCTBUU C KOTOPOH

HOCUTESAIMM JIEJIOBOI pemnyTallM¥ MOTYT OBITh TOJIBKO CyOBEKTBI, OCYILECT-
BIISOLLME [IPEATTPUHUMATENLCKYIO AEATENBHOCTL, « YUHTHIBasA CPABHUTEJILHO

HEeOOJIbILYI0O MCTOpUIO CYLIECTBOBAHMS TEPMHHA «JleJoBas peryTauus»
B OTeYeCTBEHHOM 3aKOHOIATE/bCTBE, & TAKXE HEOOXOAMMOCThL OXpaHhbl HeE-
UMYILECTBEHHOM cepbl MHTEPECOB JIIOOLIX IOPUAUYECKHX JIML, HE3ABUCHUMO
OT X OpraHU3aOHHO-TIpaBoOBOK GOpMBI ¥ POPMEBI COOCTBEHHOCTH, CHHTAEM
BO3MOKHBIM PacCMaTpyBaTh JEJI0BYIO pEIyTauHIoO B 00Jiee LIMPOKOM, HEXEIN
OyKBaJIbHLIM, CMBICJIE U [TPeJOCTARIATh B YTOJJOBHOM CYIOIPOU3BOACTBE BO3-
MOXHOCTD 3a1LUThl pEMyTaiuy KOMMEPUYECKHUX U HEKOMMEPYECKUX OpraHu3a-
LUH KaK OT MPeCTYITHBIX OCATATENLCTB, TaK U OT HEMTPABOMEPHBIX AEHCTBUH
BJIACTHBIX CYOBEKTOB YTOJIOBHOTO Ipoieccar, — nuiieT M.A. A6apaxMaHoB”’.

Henv3s He cOmacHUThLC ¢ TaKOM IMO3UMIMEN, BbICKa3hiBacMONW HEOIHO-
KpPaTHO B IOpMAMYECKON JIMTEPATYpPE: MOCKOJIBKY 3aKOHOAATE/b HE ycTa-
HOBWI HUKaKHUX OIpaHUYEHUH, TO JEOBOM penyTaguci objiafaeT BCIKOE
IOpUAHYECKOe THIO®,

OueHb BaXHbl TAKHE XapaKTEPUCTUKU AEJIOBOH penyTaluu Iopuinye-
CKOIO JiM{a, KOTOPHIE CO3MAI0TCH IOpUANMYECKUM JIMHOM HeJdeHalpaBcH-
HOo. JlenoBas penytayus CO3JAE€TCS C [MOMOLILIO PasAUyHBIX NEHCTBUM,
ONMaroTBOPUTE/bHBIX aKUWi, pEKIaMHBIX KaMIIaHWi, IMpUINTALICHUEM
Ha PYyKOBOISIIME JOJXKHOCTH NMYyOJNUUYHBIX DUTYp, [TPOU3BOACTBEHHBIMHU
NOCTVXEHUSIMU, CTPYKTYpOH yripaBiacHus u Ap. HeManoBaXHo# xapakre-
PUCTUKOMN [1€JI0BOM peryTayguu saBAgeTCsd TO, YTO OHA CBfA3aHa ¢ olpeae-
JICHHBIMH MaTepualbHBIMU 3aTpaTraMu. [enoBas penyraygusd IMHaMUYHa
o BO3AEUCTBUEM HESITENbHOCTH Iopuanueckoro nupya. [losromy tpyn-
HO COIIaCUTHLCH ¢ TOYKOM 3peHuss M.A. AblipaxMaHOBa, B COOTBETCTBUH
¢ KOTOpOHN HesioBasg penyTauus OCTAETCH HEMaTepUaIbHBIM 0J1alOM, He
yTpayMBaeT MpU3HaKa HeMaTepHabHOCTHY”. OH TakKXKe onpelesnser Aeo-

% Iint. no: Pomanosa O.H. 3amuTa 4ecTH, ZOCTOMHCTBA H JeJIOBOM pernyTaiui B 001X U XO-
39UCTBERHBIX cyAax. MuHck.: AMandesq, 2007. C. 56.

56 Cm.: Hukynndesa H.1O. TTpaso iopHanuecKHX U1 HA AEJOBYIO PEIyTallHIoO H ero rpax/IaH-
CKo-TIpaBoBas 3ailuTa: aBTopedy. AuUC. ... KarA. I0puA. RayK. Hosocubupcek, 2004, C. 16—17.

57 AbapaxmanoB M. OxpaHa umyIecTBa 1 ZeJOBOIi peNyTapuH IOPUIUYECKHUX JIH I B YTOJIOB-
roM npouecce Poccuu: aBToped. auc. ... kaua. lopua. Hayk. Tomck, 2008. C. 42.

8 3alMTa 4eCTH, JOCTOKMHCTBA, ACJIOROI penyTapyuu: NpodjieMbl XYpHalUCTUKY U TpaBa /
H.H. Josrap, C.A. 3ukpuukuit, O K. PomManerko, M.A. Teiuniio. MH., 2004. C. 24,

59 AGrpaxmaHoB M.A. Ykas3. cou. C. 44,
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BY10 peMyTalHIo IOpHAHYECKOro Jula Kak HeMarepuaibHoe 6J1aro, a npa-
BO Ha €e 3aliUTy CYUTAeT HeOOXOAUMBIM MPU3HATH HEUMYIIECTBEHHBIM
npaBoM®®. Cama 1o cebe gesoBasg peryTaund Kak OueHKa [eSTebHOCTH
IOpHINYECKOTO JHia HeolpeaeeHHON COBOKYIHOCTHIO CYOBEKTOB Ipa-
Ba, O01IECTBOM — SBJICHHE [eHMCTBUTEILHO HEMaTepHaibHoe. [Ipu 3ToM
CO3J1aHHE U YIIPOYECHHUE €IOBOM penyTalul I0pUIHYECKOTo JUa TpedyeT
OMpeNesIeHHBIX MaTepHAILHBIX 3aTpaT, B TOM YUCJI€E 3aTpaT Ha peKJiaMHYI0
KaMIiaHU10, 0JIaroTBOpUTENbHbIE aKUIMU, COBEPIUEHUE C1ejI0K, KOTOPhIE
HOCAT B MaTepUaJIbHOM [LJJaHE€ HEBBITONHBIM XapaKTep, a B COLMATLHOM
CBSI3aHBbI C YIIpOYEHUEM penyTauu (Co3qanue JOMOJTHUTENbHBIX paboyux
MECT, COUMAIbHBLIE MPOrpaMMbi UII BPEMEHHO HETPYIOCIIOCOOHBIX CO-
TpYAHMKOB NpeanpusaTus, neHCHoHepoB). Bpen penoBoit penyrauuu (06
3TOM MOIpOOHEe B CleAyloieM Mnaparpade) Takxke CBSi3aH ¢ MaTepHalb-
HbIMHM 3aTtpatamMu. [lodToMy npUpoay neJ0BOH pernyraguMn Kak ¢BOHCTBa
IOpHANYECKOTO JIK1{a MOXHO ONpeAe/UTh KaK HeMaTepuaibHoe 6J1aro, Ko-
TOPOE CBSI3aHO ¢ UMYLIECTBEHHBIMM OTHOLUEHUAMMU.

HenoBasg penyrauusd objamaeT oObeKTHMBHOM (BhIpaXXeHHOU BOBHE)
1 CYyOBEKTHBHON CTOPOHOI (€€ OlieHKOH Heolipe1e I HHBIM YU CIIOM JIN1Y).
OnHakKo 06beKTHBHO KOHCTAaTUPOBATh A€JIOBYIO peNyTallio, B OTJIMYKE OT
YeCTH U JOCTOUMHCTBA, MOXHO TOJILKO IO BHEIIHUM Npu3HakaMm®. B nu-
TepaType NpelJlaraiorcd pas3jMyHble KpUTEpUM OUEHKH €J0BOH pemny-
tayuu. Tak, H.}FO. HukyauueBa npejiaraet cilenyioiiue KpUTepuu: 1o-
Ka3aTeJu, MoJYYeHHbIe ITyTeM aHaln3a JaHHbIX Oyxranrepckoro 6anaHca
OpraHu3ayMy, ¥ HHBIE MMOKA3aTeNU YCIIEIHOCTH NeSITEbHOCTH I0PHIN-
4yeCKOT0 In1a (10JIs 06513aTeNbCTB C MPONYILEHHBIM CPOKOM HUCTIOJHEHUS
B 00111eM 00bEME 00A3aTeILCTB 3a TEKYHIMI Mepuon, TEKyYyecTh KaIpoB
OpraHu3ayMH, J10JIsI MOCTOAHHBIX KJIMEHTOB OpPraHMn3auu, pocT (CHUXe-
HHME) MOCTOAHHBIX KIHEHTOB opranu3apun. Esponeiickuit Cyn no Ipa-
BaM 4yeJloBeKa B CBOMX peLIEHUSIX OTMeYaeT TaKue TMoKa3aTeJu 1eJIoBoi
penyTrayguu opuauyeckKoro auypa: «HeMarepuansHble yObITKH, TOHECEH-
Hble TAKNMU KaMIIaHUAMH, MOTYT BKJIIOYaTh BUIbl TpeOOBaHMii, KOTo-
pbie ABAKIOTCH B OOJbIIEH MK MEeHbIUIEH CTETIEHU «OOBEKTUBHBIMU» UK
«CyObeKTUBHBIMMW». Cpell HUX HeOoOXOAUMO TIPUHHUMATh BO BHHMAaHHE
penyraguio KOMInaHuM, HEONPEaEJeHHOCTh B IMJJAHUPOBAaHUU pelleHUH,
NpEenATCTBUE B yIpaBJeHHUHN KaMniaHuel (1Jist KOTOPOTO HE CyuIeCTBYET
4yeTKOro MeToja nojacyeTa NoCJeACTBHl) K, HAKOHEL], XOTA K B MEHbILEH

50 AbapaxmaHoB M.A, Ykas3. cou. C. 45.

8 Pesunk I'.M., Cxiiosckuit K. Y. Yects. [locTonucTo. [le/108asd penyTanus; Ciope ¢ ydacTHeM
CMMW / nop obul. pex. nokr. lopua. HayK K .W. Ckiosckoro. M.: Craryr, 2006. C. 45.
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fnaBal

CTeIeHU, 6eCcITOKOUCTBO 1 HEYA0OCTBO, IPUYNHEHHBIE YIeHaM PYKOBO/I -

CTBa KOMITaHUEN®.

HeobxoammMo oTMETUTD, UTO IOPHAMYECKOE JHLO, KpoMe HIEJIOBOIl pe-
MyTaiuu Kak 6JaroM HeMMYLIECTBEHHOIO XapaKrepa, objagaeT eiie 1 mpa-
BaMM HEMMYILIECTBEHHOIO XapaKTepa, KOTOpble TaKXe MOoIeXaT 3aliuTe.
B ropuanyeckoi tuteparype CyLIECTBYET Clleayloiliasl Kiaccudukams He-
MaTepUaJIbHbIX OJ1ar 1 HEUMYILIECTBEHHBIX IIPaB IOPHANYECKOI0 U 1A
1) mpaBa, HarpaBJIeHHbIE Ha POpMUpOBaHIe MHAMBUIYaTH3aA N IOPUINYE-

CKOTI'0 JIMya; MpaBo Ha GUPMEHHOE HAaMEHOBAaHKE ; [IpaBO Ha TOBAPHBII

3HaK; JeJIoBas penyrauus,

2) mnpaBa, o0eclieynBalolie aBTOHOMUIO CyObeKTa: IpaBo Ha KOMMepYe-
CKY10, CJYX€OHYIO TalHy, [IpaBO Ha TalHy NEPEMUCKU U TelehOHHBIX
[IepPEroBOPOB;

3) npaBa, HallpaBJIEHHbIE HA OXPaHY PE3YJbTaTOB UHTEJUIEKTYaJlbHOI CO0-
CTBEHHOCTHU: N300pETEHUH, TATEHTOB, MIPOMBILUIEHHBIX 00pa310B.
OCODEHHOCTLIO BCE ITUX HeMaTepHaJIbHbIX OJ1ar 1 HEMMYLLIECTBEHHbIX

[IpaB IOPUINYECKOTO A ABJIAETCHA TO, YTO, HECMOTPA Ha KX BHEIKOHOMM -

YeCKMl XapaKTep, OHM BCE UMEIOT MaTepHaIbHOE collepXaHue. Hemare pu-

aILHOCTh NMPUMEHUTENBHO K 3TUM [IpaBaM BbhIpaXaeTcsd B TOM, YTO MaTEPHU-

IbHBIE YOLITKM JOCTaTOYHO CIOXHO HCYHCTUTD.

§ 2. NonaTHe MopanbHOro Bpefa U Bpefa, NPUYMHEHHOr o 1eN0BOI
penyTaluuu OPMANYECKOro nuya

Crarest 42 YVIIK PO npemycmaTrpuBaeTt, yto MOTEpHEBIINM MPH3HaETCA
JIN 1O, KOTOPOMY IIPECTYIUIEHNEM [TPHYNHEH DU3NIECKUI, UMYILIIECTBEHHbBIN,
MOpaJIbHBIH Bpell, a TAKXe I0pHIMYECKOe IO B C1ydae NIpUYMHEHHS Bpea
€ro UMYILUECTBY U AeoBOM penyrapuu. Hacts 3 3T0M Xe cTaThM yKa3biBaerT:
«[lorepreBllleMy obecrieynBaeTcsi BO3MELIEHHE MMYIIECTBEHHOIO Bpela,
[IPUYUHCHHOTO TIPECTYIUIEHNEM, a TaKXKe pacXOlOB, ITOHECEHHLIX B CBA3U
C €ro y4acTHEM B XOJe IpeABapUTEJLHOTO paccieloBaHus...» YacTh 4 CT. 42
YIIK P® rracut: «[lo MCKY MOTEpNEBLUErO O BO3MELIECHUN B JEHEXHOM
BBIPROKCHUH TIPUYHHEHHOTO €My MODPJILHOIO Bpena pasMep BO3MELLICHUS
OMpeAC/ICTCH CYIOM IIpH pacCMOTPEHUM YTOJIOBHOTO Je/1a WK B IOPSIKe
rPaXIaHCKOro Cy 1ot ponu3BoACTBa». Hapsiny ¢ TepMUHOM «Bpel» B 3aKOHO1a-

62 90 pellerHe NIPUBORANT KoucTutyumonusiit Cyn no geny llnadmana. Onpenenexdne Konetu-
TyuorHoro Cyna P® o1 4 nexabps 2003 r. Ne 508-0 «O6 orkase B IPHHATHH K paCCMOTPEHHIO
xanoobl rpaxgannHa [llnabmana B.A. Ha HapyleHMe ero KOHCTHTYUMOHHBIX NpaB 11. 7 ¢T. 152
I'paxaanckoro Koxekca Poccuiickoit ®epepanun».
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TeJILCTBE YNOTpebJIsieTCs TakKe TepMMH «yLiep6». Tak, B YK PO conepxarcs
TaKMe MOHSTUS, KaK «3HaYMTeJILHBIN Yiep0», «KpylHbIi yiepo». B Kou-
cTUTYLIMM B cT. 52 YIIK yroTpe6iiseTcsi TepMHUH «yIepO».

[Ipexne yeM olpeieJINThCS ¢ IIPHUPOAOIA MOPAJILHOTO Bpe/la B YTOJIOBHOM
npolecce, HEOOXOAUMO OIpelle/IMTHCA ¢ TaAKUMH MTOHSTHSIMM, KaK «Bpell»,
«YOBITKH» U «ylIepO».

PaszpaboTka caMux MoHATH B MX I0pHAKYECKON NPUpOALI IIpUHaLle-
XHUT, IIpEeXIEe BCETO, IMpeCTaBUTEIIM HayKM IpaxaaHcKoro fpasa. Cieny-
€T OTMETHUTh, YTO Cpeay YUEHBIX-UMBWIKCTOB HET eQUHOIl TOYKK 3peHUs
Ha COOTHOLIeHMe 3THX MOHATHI. OCHOBHbLIE B3IJISI[Ibl YYEHBIX MOXHO CBe-
CTH K CJIEAYIOILIEMY:

1) TloHsATHS «Bpel», «yORITKU» U «YIIEPO» — 3TO HE TOXAECTBEHHbie [TOHS-
TUsL. [ToHSITHE «Bpel» 110 OTHOLIEHMIO K IIOHATUSAM «yOBITKU» U «yILIEPO»
SIBJIAETCS POJOBLIM®,

2) TloHsTHE «Bpell», «YOBITKH», «YILIEPO» — ITO MOHATHS paBHO3HAYHbIES,

3) O.A. IlewikoBa cyMTaeT, YTO B YORITKH MPHHSITO BKJIIOYATh [IPSIMOM
IeUCTBUTEJIbHBIM MMYILIECTBEHHBINA yIIEpO U HEMMOJYYe HHBIe JOXO/bI
(ynyuieHHYIO Broaly). IToHATHS «Bpel» M «yliepO» He SABJISIOTCS TOX-
IecTBeHHBIMH. bosiee Toro, rnmoHsATHE «Bpel» NOJXKHO YIOTPEOIATHCS
B Oosiee LIMPOKOM CMBICJIE 110 OTHOLIEHUIO K TaKUM TepMUHaM, KakK
«YOBITKH» B «yILIEPO»%°.,

CrneayeT OTMETUTh, YTO B YTOJIOBHO-IIpOLIECCYATIbHOM HayKe TaKXKe UMe-
IOTCSI TOYKM 3p€HMS Ha COOTHOLIEHUE MOHATUN «Bpel» U «yuiepb». Tak,
B.51. TToHapuH c4yuTaeT, 4TO Bpell — 3TO YMaJieHHE OXpaHAEMOro IpaBOM
osara®. H.W. [azeTanHOB cuurTaer, 4To «pe3y/IbTaTOM COBEpLUEHUSA 00JIb-
MIKMHCTBA MpEeCTYIUVIEHHI SBJISIETCS HaAcTYIUIEHUE «BpedHBIX» W3MEHEHM
B OXpaHsSiEMHLIX YTOJIOBHLIM 3aKOHOM OOLIECTBEHHBIX OTHOLIEHMsIX. Takue

6 CMm.: Meperesny Q. YyeGHHK pyccKoro rpaxiaaHcKoro nipasa. M., 1912. C. 611 ; bparuH-
ckuit M. ., ButpsaHckuit B. B. JloroBopHoe npapo; 061une nojoxeHusa. M.: U3a-so «Craryr»,
1998. C. 514—-515 ; Bpatycy C.H. IOpuanuecKas oTBeTCTBEHHOCTb M 3aKOHHOCTh. M., 1976.

C. 202,

6 Bonauuos B.M. OTBeTCTBeHHOCTH 3a IPpHYHHEH He Bpe/la MCTOYHUKOM MOBEILIeHHON onac-
HocTtu. CI16.: FOpuanueckuit HeHtp-Ilpecc, 2002. C. 71.

65 Cm.: Tlemwkosa O.A. KoMneHcanusa MopanbHoro Bpefia. 3ainuTa U OTBeTCTBeHHOCTh TIPH
MpUYMHEHUH Bpela HeMaTepHalbHbIM 61araM W HeMMYILLECTBEHHBIM npaBam. M.: U3x-Bo
«Ocb-89», 2006. C. 53.

% MouapuH B.S1. [Ipou3BOACTBO 1O rpaXIaHCKOMY HCKY MPH paccieA0BaHHH YIrOJOBHOIO e1a.
Bopouex, 1978 ; AHalOrn4HOK To4YKH 3peHus npuaepxusaiorcs: [laes B.I. CoBpeMeHHHE
MpobJIeMBl IPaXAaHCKOro HCKa B yrosoBHOM nedte. J1., 1972 ; Boxees B.T1. I'paxaaHckuil HCK
B YrOJJOBHOM JeJie 1 TpHMeHeHHe rpaXIaHCKOro npoleccyalsHoro npasa // CoBeTCKOE rocy-
JapCTBO U npaso. 1986. Ne 8. C. 12.

25

OTpepnaktTupoBan u onyonukosan Ha cante : PRESSI ( HERSON )



inaBa 1

U3MEHEHHS B TEOpUHM YTOJIOBHOTO [TpaBa IPUHATO UMEHOBATh IPECTYNHBIM
pe3ynbsratoM. TloceqHnil o XapaKTepy MOXET ObITh B BUIIE MOPAILHOTO,
b u3nYecKoro 60 MaTepUaIbHOIO yiep6a»®'.

B. KazaH1eB cuuTaeT, 4TO YOBITKM — 3TO Y1iepO, BbIpa>XK CHHBIN B JEHEX-
HOM dopMe: Bpea — 3TO YHHUYTOXECHHE JIHOO yMaJlIeHYE JIMYHOIO WY HMy-

IECTBEHHOTrO G1ara®®.
H.U. Inzetauuos v B. Ka3zaH1ieB cYUTAIOT, YTO Bpe g ABIAETCS COCTaBHOM

4acThIO yiepoa.

B yronoBHo-HIpoLiecCcyalibHOM TUTEpaType, YXKE CTaBLIE KNacCHYECKOH,
Takue aBTopsl, KakK b.T. beanenkun®, A.I. Maszanos”, paccMaTpuBaloT 11o-
HATHS Bpeaa ¥ yiiepoa Kax pa3nuyHsbie. B.A. Azapos”, C.A. AjleKcaHapOB’?,
B.M. CaBuuxuii’” pacCMaTpuBaloT 3T HOHATHSA KaK paBHO3HaUYHBIE.

OcCOOEHHOCTLIO NPUBJICUYCHUA JULIa K YFOJOBHOM OTBETCTBEHHOCTM
M BMEHEHHA BUHOBHOMY HpPUUUHEHHS OIMPEACTECHHOro yuiepba ABIseTCH
TO, YTO YILIEPO MCUMCIISIETCS Ha MOMEHT COBEPILICHUS IIPECTYIICHUS B «HE-
MOJIydeHHBIE JOXOIbl» HE BMEHSAIOTCSI BAHOBHOMY. ECY nmoreprieBIng xe-
JAeT MOJYUYUTH C BUHOBHOTO «YIIYVILIEHHYIO» BBITOIY, TO OH 3TO MOXET clie-
JaTh B [OPSAIKE IrpaXIaHCKOro CyJonpoH3BO/ICTBA.

TakuM 006pa3oM, B YroJOBHOM CYIOMPOM3BOACTBE HOj HOHSATHEM
«yIIEPO» caenyeT MOHUMaTh HOCJEACTBUS MPECTYIJIEHUS B BHJE yMa-
JICHUST WM yTpaThl KaKoro-jiubo umyiecrna. [loHaTHe Xe Bpenga BKIIO-
YaeT B CEOS1 HE TOJBLKO VMMYILECTBEHHBLIM pealbHBIN yuiepd, HO U He-
raTUBHBIE [TOCJCACTBUS IMPECTYIJICHHUS, HOCSIIME HEUMYILECTBEHHBIN
XapakKTep (HapylI€HUE M yMAJICHUE HeMaTepHadbHbIX OJIar ¥ JUYHBIX
HEHMMYILLIECTBEHHBIX NpaB, HE CBSI3aHHBIX C UMYIIECTBEHHLIMHU), a TaKXe
HOBPEXICHUE U yTpaTy XU3HU U 310POBbA, A€JOBOI PEAyTALIUM B HHBIX
HEUMYILECTBEHHBIX OJ1al, CBSI3aHHBIX ¢ UMYILECTBEHHBIMU, [loHaTHE XK€
«yOBITKH» B YTOJIOBHOM CYIOIPOM3BOACTBE HEMMPUMEHHMO, TaK KaK 3TO

5 TazetnuuoB H.H. HegrensHocTs Clielopateid Mo BO3MEILEHUIO MaTepUalbHOIO yiep6a.
Ka3zaus, 1990. C. 4.

% Kasauues B. BosMemeune MopansHoro Bpefa // Poccuiickag loctiumg. 1996. Ne 5. C. 48.

% besnenkud B.T. BoaMewewne Bpeaa, MpudMHeHHOTO TPAXIAHUHY CYIeOHO-ClIe ICTBEHHbIMM
opradamyu // IlpaBoBegeHne. 1981. Ne 3. C. 115.

7 Masanos A.T'. 'paxnaHcKuit HCK B COBETCKOM YroJJoBHOM Tpouecce. M., 1977. C. 56.

" AzapoB B.A. IIpo6ieMbl Teopnu 1 NPaKTHKK OXpaHbl UMYILECTBEHHBIX MHTEPECOB IMYHOCTH
B YTOJIOBHOM CYAOTIpou3BoacTBe. OMcK, 1995. C. 45—46.

2 Anekcavapos C.A. OpraHn3auMOHHO-NIPaBOBbie OCHOBBI YCTPaHEHNs] MaTepHaNbHBIX TI0-
ciaeacteuit. M., 1979. C. 45.

" Casuuikuit B.M. HoBblit 3aKOH 0 Bo3aMemeHnu yiep6a ve BuHoBHbIM // Cy/I M ipuMeHeH e
sakoHa. M., 1982. C. 5.
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NMOHATHE BKJIIOYAET B €0 TakXe YNYILEHHYIO BLITOQY MM HEHNOJIyyeH-
Hbie JOXOJbl, KOTOpbI€ B MOPSAAKE YTOJIOBHOIO CYIOHpOU3BOACTBA BO3-
MELIEHHUIO He HOoUIEXKaT.

Bpen B yronoBHoM Hponecce NApUHATO AENIUTh HAa HMYIIECTBEHHBIMH,
duznyeckuii U MopasibHbIN. B rpaxxagaHcKoM NpaBe — Ha UMYILECTBEHHbBIN
¥ HEUMYWECTBEHHBIN. [IpnunHeHe Bpeia )XKU3HU U 3M0pOBbIO B rpaXaaH-
CKOM MpaBe paclLeHMUBaeTcqd KaKk NPpUYMHEHME BPEla HEUMYILECTBEHHOTO,
HO CBSI3aHHOIO C MMYILECTBEHHLIM. B yrojsoBHoM Hporecce rpuynHEHUe
Bpe/la XXM3HH U 3I0pOBbIO paclieHMBaeTcs KaK Bpea QU3nYecKuii.

B ocHoOBY fesieHust B rpaXXaaHcKoM HpaBe MOJI0XEH 06BbeKT MpUUYHHEHUH
Bpena. Ecnu Bpen npuynHsAeTCS KMYILECTBY, TO 3TO UMYHIECTBEHHBIN Bpel,
eCJIN Bpen NpUUHHSETCS IMYHOCTH, TO — HEUMYIeCTBEHHBINH. B oCHOBY Je-
JIEHUSI Bpella B YTOJIOBHOM HIpoLIECCe TaKXe ITOJIOXKEH OOBEKT HpPeCTYITHOTO
TTOCSITaTeJILCTBA, a HOBPEXACHHE XU3HHU U 3I0pOBbLA BHHECEHBI B KAY€CTBE
OTHEJILHOrOo pU3NYeCKOoro Bpea.

[TousiTie HEUMYILLECTBEHHOIO Bpeaa Yallle BCero oToXAeCTBISIIOT ¢ Mo-
HATHEM MOPaJIbHOTrO Bpera’d. DT1o oObsicHsAeTcs TeM, UTo B ¢T. 151 'K Her
Pa3BEPHYTOro ONpee/ieHUS MOPJILHOIO Bpella, 3aKOHOAATeIb YKa3hIBaeT
TOJIBKO Ha HpaBCTBEHHbIE M PU3NYECKHE CTpaJaHUss. DTON TOYKH 3peHUs
npuaepxusatorcst M.H. Maneunna, E.A. Muxuo, A.B. IlIndyauun”,

A.B. benasckuitr u K.b. AApoleHKo yKasbiBaloT Ha TO, YToO HOHATHE «MO-
paJibHBIN Bpel» HE BIOJHE TOYHO M HeJIb3s1 5TOT TEPMUH BOCTIPUHUMATD KaK
yMaJIeHHe «MOPaJIbHBIX 0J1ar» HO aHaJOTMM ¢ MaTepuaJibHBIM BpeaoM. Ho
XU3Hb U 3J0POBhE, a TaKXKe JIMYHasg CBoOOa HE €CTh MOpaJbHble Karero-
pUM, a 3HAYUT, 60JIE3Hb, CMEPTH WIK JHILUEHHE CBOOOABI HE MOI'YT paccMa-
TpUBaThcsd B IUVIaHE YMaJleHMss MopaibHbIX LieHHocTeit’®. K.b. fApolueHko
YyTBEPXKIAET, YTO B IOJIHOM CMbICJ/IE COOTHOCHUTEILHBIMHU ABJIAIOTCS UMYILIE-

" [lumuHosa M.A. KomneHcanuusa Bpefa rpaxgaHaMm. M., 1979. C. 51 ; ManeuH H.C. I'paxaau-
ckuit 3ako u npasa JuuHocTH B CCCP. M., 1988. C. 163 ; BengkoBa A.M. WmymectseHHas
OTBETCTBEHHOCTb 3a MpuuuHeHus Bpega. M., 1979. C. 10 ; Bpatych C.H. IOpuaudeckas or-
BETCTBEHHOCTD ¥ 3aKOHHOCTb. M., 1976. C. 202 ; Maneura M.H. Jluuxbie HeuMyuIeCTBEHHbIE
MpaBa IpaXaH: MOHATHE, OCYIlleCTBIeHue, 3aiuuTa. M.: M3-Tlpecc, 2000. C. 61.

s ManeyHa M.H. BosMeiuenne mopanbHoro Bpezga // BectHuk BepxoBHoro Cyga CCCP. 1991.
Ne 5. C. 27 ; Muxso E.A. TlpobJeMbl BosMemeHus MopaisHoro Bpega // [TpaBosegeriue. 1992.
Ne 5. C. 90 ; IHuyanuu A.B. Bo3meieHne mopansHoro Bpeda // 3aKkOHOIATEIBCTBO U 9KOHO-

muka. 1994, Ne 15. C. 18-26.

6 Cm.: Bengeckuit A.B. 3aiuuTa 4eCTH M JOCTOMHCTBA rpaxaadH. OpraHusay il B COBETCKOM
rpaxinaHckom Mpase: apToped. AUC. ... KaHd. 10puA. Hayk. M., 1965. C. 56 ; SIpoweHko K.b.
CoBeplieHCTBOBaH He TPAXIaHCKO-NPaBOBbIX GOpM 3aUTHI INUHbIX HEUMYIeCTBEHH bIX NTpaB
IpaxAaH Mo COBETCKOMY MpaBy: aBToped. Auc. ... JOKT. lopul. Hayk. M., 1990. C. 89-90.
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naBal

CTBEHHBII 1 HEUMYILLIECTBEHHBIN Bpell. [Ipu 3TOM B COCTaBe MOCJIEIHETO 1O~
HATHE «MOPaAJTbHBIH Bpel» — TONBKO OIMH W3 BO3MOXHBIX 3JIEMEHTOB’.

B.B. HaraeB cuMTaeT, 4TO TEpPMHUH «MOpaJIbHBIN Bpel» He COBCEM Yaa4yeH
1 ero Heo6XoIMMO 3aMEHMTh Ha MOHATHE «IICMXOJOTHIeCKHit Bpen»™. Ap-
T'YMEHTHpYH 3TO, B YaCTHOCTH, T€M, YTO ITOT TEPMHUH CYHIECTBYET B CLIOA
n AHruun. s obo3HayeHHs B pYCCKOM MMOHMMaHMK MoOpajibHOro Bpeja
B aHJIMICKOM S3bIKe IIPUMEHsIEeTCA HECKOJBKO TEPMUHOB: mental anguish,
mental distress, nervous shock. «MopanbHbI# Bpell KaK 3j1eMEHT pusnde-
CKOro Bpejla BKJIIOYaeT MpeTeplieBaHue (omylieHne) 60Ju U CONyTCTBYIO-
1IMe CTpafgaHus, YyBCTBA CTpaxa U GeclioKoiicTBa». )i npu3HaHus B Kaye-
CTBE Bpe/la «ypOBEHb» ITUX CTpalaHuil U 00JIK JOJDKEH ObITh «1OCTaTOYHO»
BbICOK M HE CBOJIMTHCA JIMILL K TAKUM 4YBCTBAM, KaK «IIpoCTOE» OTOpUeHHE,
pa3oyapoBaHUeE, OeclOKONCTBO, HeynOBJETBOPEHHOCTh. K MopanbHOMY
Bpelly OTHOCUTCH M IiepeXUBaHHe CTpaJaHuil, CBA3aHHLIX C TAKUMM Hera-
TUBHBIMH 3MOLIMSIMH, KaK rope, YHHXeHHe, OCKopOJieHHas 4eCTh, JOCTO-
HHCTBO M CThII».

A.A. BnracoB cyMTaeT, YTO 1107 MOpPaJbHBLIM BpPEAOM CJleayeT ITOHMUMATh
IpUYUHEHHBIA PU3NIECKOMY JIMLY HpaBCTBEHHBIN yiiepO. Yiiepb Boipaxa-
eTCsl B YHUXEHHUH ero 4YYBCTB, COCTOMT B CO3[TAHUHM Y MOTEpIICBILETO Hera-
TUBHBIX OIIYIUEHHI M SMOUMI (HpaBCTBEHHLIX CTPaJaHUil) U BJieyeT Hera-
TUBHBIE [TOCJIEACTBUS JUIA €TO ICUXUKU, HOCUT HeMaTepHalbHbIi XapaKTep,
HO OIIOCPEIOBAaHHO Yepe3 CO3HaHHe MTpHYMHAET TaKXKe K GU3UYECKHU A Bpel.
[Ipu 3TOM OH BhIeNsieT HPaBCTBEHHBIA Bpej, He CBSI3aHHLIA ¢ dU3NUe-
CKHUMH CTpalaHHSAMHA, ¥ HPaBCTBEHHLIN Bped, CBA3aHHBIN ¢ PUINYECKUMHU
CTpagaHUAMHU”.

TpynHO corlacHThCd € ITHM OIlipeneieHHeM, TaK KaK B HeEM [MOHSATHS
«Bpe» U «yliepO» yrmoTpeOJISIIOTCA KaK TOXAECTBEHHbIE.,

B IpaxnaHckom KoneKce YKpauHbl B CT. 23 MOHSATHE MOPaJIbHOTO Bpea
olipeengeTcs ClieqyloiuM obpa3oM: MOpabHbIil Bpel MOXET Iipe/CTaB-
JATh coboil: pu3nuecKylo 060Jb, CTpadaHUs, KoTophie dU3NYECKOE JIHILIO
[IpETEPIIEBAIO B CBA3U C yBeubeM WM UHBIM IIOBpeXIeHHUEM 3I0POBbS;
AYlleBHble CTpagaHus, KoTopble GU3NUEeCKOe JIMLO IpETEPIESIO B CBA3M

77 Spomerko K.B. CoBeplileHCTBOBaHHME IPaXIaHCKO-NpaBOBLIX GhOPM 3aIMTHl JTHUHBIX
p

HEMMYILIECTBEHHbIX MpaB IpaXKAaH MO COBETCKOMY Mpasy: aBToped. AHC. ... IOKT. IOpH/. HayK.
M., 1990. C. 89-90.

” Haraes B. B. OcHoBgl cye6HO-ncHX010ruecKoi 3KcriepTH3b: yye6. nocobue Ui By3oB. M.:
IOHUTHU-IIAHA, 3akoH u npaso, 2000. C. 242.

7 Bnacos A.A. T1poGneMbi cyeGHOI 3amMTH 4eCTH, JOCTOMHCTBA U IeJI0BOM penyraiuu. M.,
2000. C. 99100,
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C MMPOTUBOIpaBHLIM MTOBEAECHHEM B OTHOLIEHHH €TI0 CaMOro, Y€ HOB €ro ce-
MbH JINOO OJIM3KUX POACTBEHHUKOB; AylLLI€BHbIE CTpajaHMA, KOTOpbIE DU3M-
YeCKOe JIMIO PETEPIIESIO B CBA3U C YHUUITOXEHUEM WIN OBPEXIEHUEM €ro
MMYILLECTBA; YHUXEHHE YeCTH ¥ JOCTOMHCTBA HU3UYECKOTO JIMLIA, a TaKxKe
lenoBoit penyTauuu huszndeckoro u opuandeckoro aumna®. B kayecrse mo-
JIOXXUTENbHBIX MOMEHTOB 3TOr0 3aKOHOMATENLHOTO OMpeleNieHUs CnellyeT
OTMETUTL pa3BEPHYTOCTh MOHATUS MOPAJIILHOIO Bpela, a TakKKe NMpU3HaHUs
AYWEBHBIX CTpagaHUM, KOTOpoe TUUO UCTBITBIBAET [IpY NpUUUHEHHHU eMy
UMYLIECTBEHHOTO yiillep6a. OqHaKo ofipeaeleHe MOpaJIbHOTO Bpella yepes
YHUXXKEHUE JeNI0BOM penyTanuy I0pHIARYECKOro jJuna Bpsia JIM BO3MOXHO.
HeJI0BY10 penyTal Mo IOpUINYECKOrO JINLA MOXHO HCTIOPTUTD, MOXKHO YMa-
JINTh, HO YHU3UTh HeJIb34.

B.B. BaraauMupoBa cuuTaeT HeoOXOAUMBIM 3aKpeUTh NOHATHE MOpAJIb-
Horo Bpena B cT. 5 YIIK P® B cnenyomemM Buae: MOpaJIbHEIN Bpel — 3TO
(py3nYecKre U HpaBCTBEHHbBIE CTpallaHus, NpeTeplieBaeMbI€ [TOTEPNEBIINM
JIMIIOM B pe3yiibTaTe COBepLIEHUs B OTHOLIEHUM HEro NpecTyIVIEHUd, Ha-
pYLIAIOLIETO €ro JU4YHbIe MMYILECTBEHHbIE M HEUMYILUECTBEHHbIE IpaBa,
a TaKXXe HeMaTepUaibHble OMara.

H.B. Ky3HeioBa nmonaraet, 4To B yTOJIOBHOM CYAOHPOM3BOACTBE MO MO-
pajibHBIM (HEUMYLIIECTBEHHBIM BpelloM), OMIEXaLIUM e HEXKHOU KOMITEH-
canMy, NOHUMAIOTCA PU3HIECKHUE, TICHXUUECKHE U HPAaBCTBEHHbBIE CTpalla-
HUSA, UCTILITBIBaeMbIE IpaKJaHaMM B CBSI3U ¢ COBEpUIEHHLIMH NTPOTUB HUX
NeSHUAMU, NpecneayeMbIMH YTOJIOBHEIM 3aKOHOM. B nenoMm cornaiasce
C TeM, YTO TaKoe olipele/icHue pacuiupsier chepy KoMIeHcaun Mopalib-
HOro BpeJla MO CpPaBHEHHUIO C TIPaXJaHCKHMM 3aKOHOIATEJILCTBOM (B Hee
BKJTIOYAETCS MOPaJIbHBIM Bpel, MPUUYMHEHHBIH MpeCcTyIVICHUIMM KOpPBICT-
HOW HampaBieHHOCTH)Y, clienyeT OTMETUTH HeompeleieHHOCTh TEpMHHOB
«HPaBCTBEHHbIE U ICUXHUUYECKUE CTpaaH Us».

Tak, B rpaXXaaHCKO-ITpaBOBOM JIMTepaType yKashlBaeTCd Ha HEKOPPEKT-
HOCTb OTIpelle/IEHUSI MOpaJIbHOTO Bpella Yepe3 HpaBCTBEHHbIE MM (U3HU-
yecKue CTpallaHusl, TaK KaK «3TH KaTeropuu OTHOCATCH K cdepe 4yBCTB,
KOTOpbI€ UCTIBITHIBAET YEIOBEK KaK B MOMEHT IIpHYUHEHHUS €My Bpella, TaK

U BIIOC/IENCTBY M» 2.

8 CM.: MaHyksiH B.. MopanbHBifl Bpel: NpaBo, NOMKWTHKA, onkiT. K.: MctHa, 2008. C. 38,

81 KysHenopa H.B. Ipo6ieMbl KOMNEHCAUHH MOPAIBHOIO Bpe/ia B YTOJJ0BHOM Npoliecce: aBTo-
ped. oHc. ... KaHa, iopui. HaykK. Mxesck, 1997. C. 9.

82 TlemnkoBa O.A. Komnexcalngd MopalbHOro Bpena. 3ainTa U OTBETCTBEHHOCTE NPH NPHUU-
HeHHH Bpeaa HeMaTepHaTbHEIM 6J1araM H HEMMyILECTBeHHbIM ntpaBaM. M.: H3x-Bo «Ock-89»,
2006. C. 63.
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Inapa 1

[Ipn cpaBHeHUM HpaBCTBEHHBIX CTPalaHHMil M PU3NYECKUX CTpaJaHHM
OOJIBIUMHCTBO aBTOPOB IMPUXOISIT BCE-TAKK K BBIBOAY O HEOOXOAUMOCTH
BKJTIOUE HUA B [IOHSITUE MOPAJILHOTO Bpena pu3nuecKuxX cTpagaHuii. OqHako
CaMM paccyXIeHHs K apryMeHTal | 3aciy>XuBaloT BHUMaHUA.

«O4yeBUIHO, YTO [1OJ HPaBCTBEHHBIMM CTpajaHUAMHU [TOHUMAIOTCH Iie-
pexuBaHus... DU3nvecKne cTpagaHusd — 3TO YyBCTBa, aCCOLMUPYIOLIAECH
¢ dusnyeckoil 60JbI0 M, KaK [IpaBUJIO, BOZHUKAIONINE TIPU [IPUYUHEHUHU
Bpena 3mopoBhlo»®. B.B. Bianumupona ykasbiBaer: «Heckonnko mHauye
JIEJI0 OOCTOUT ¢ MOHUMaHMEM «DHU3NIEeCKUX CTpafaHu», XoTs B [loctaHoB-
nennu BepxoBuoro Cyna P® or 20 mexabpsa 1994 . Ne 10 u roBopurcs o
buzndecKoii 60JH1 OT MPHUMHEHUA Bpeaa 310pOBbIO, HO JIMUIL B KOHTEKCTE
HPaBCTBEHHbIX [IEPEXXUBAHUN, IBUBIIMXCA CJEACTBHEM ITOM 60JU»%,

C.B. HapuXHbIif OTMEYAET, YTO [IOMHMO I[ICUXHUECKHX CTpaJaHM
(HpaBCTBEHHBIX [MEpeXUBAHUNA) UMEIOT MECTO U COOCTBEHHO (HU3NUECKHE
CTpafaHui, 1O CyTU ABIollMecd caMoil 00Jb10. PU3ndecKkue cTpagaHug
nepenalorcd uepes 00Jib, yayllbe, FTONOBOKPYXEeHHE, TOIHOTY, 3y, XXKeHHe
U 1p. 60/1e3HEHHbIE CUMIITOMBI®,

Tak Bce-Taku Kakye ¢pu3nueckKue CTpadalus KIMEET B BULY 3a KOHOIATE b
M KaKue U3 HUX HeOOXOOMMO YUYMTHIBATh IIPpHU YCTAHOBIECHUM MOpPaJIbHOIO
Bpena — GU3M4ecKue CTpaJaHusl, KOTOphIE CTalH pe3y/IbTaTOM IICHXOJIOTH -
YeCKHX IMepeXXuBaHUil, Wi GU3HIEeCKUe CTpaJaHus, KOTophle B BHIE O0IK
CTaJIl IPUYHHOHN MMCUXOJIOTUYECKUX ITePeKMBaHM?

1o marepuanam BaaroTBOpHTENLHOTO HETOCYAPCTBE HHOTO (DOHIA JYXOB-
HOM TIONIEPXKH ¥ [TOMOILM OHKOOOIBbHBIM pa3zpaboTaHa olipeesieHHas cHcTe-
Ma CTPeCCOBbIX 6A/UI0B. TTpHHLIMIT TaKOM — €¢I 32 [TONIT0a Ballli HoKa3aTe |
npudmokaores K 300 6amtam — BepoOSTHOCThL 00/1e3HM BbicoKa. OgHaKo, He-
CMOTP# Ha TO, YTO [IPU TOMOIIM ITOIN IIKANLI HA OCHOBAaHMY KOJIMYECTBEHHOM
OLICHKH TIEPEXUBAEMBIX YEJTOBEKOM CTPECCOBBIX CUTyallMii MOXHO IpencKa-
3aTh BEPOSTHOCTL €ro 3a00jieBaHMSI, HEBO3MOXHO 3apaHee YTBepXIaTh, Kak
MMEHHO YeJIOBEK OymeT pearvpoBarth Ha 1ogo0Hble cutyauuu. daxe B uccie-
noBannK Xonmca 51% ucrbiTyeMbix, Habpasluux 6onee 300 6a110B, 3a Mepyuo
MCCIC€NOBAaHUA TaK U He 3a00nenun. U xot1d crpecc criocobcTByer 3ab0/1eBaHN 10,
[JIaBHBIM OCTAeTCsA BCE~TAKM TO, KaK YeJIOBEK €ro epeHOCUT. YesloBeuecKHit

¥ MykosHuH B.B. ®usnyeckue cTpagaHus kak MpU3HaK MOPATBHOTO Bpela // COBpeMeHHOe
ripaBo. 2008. Ne 11. C. 40-43.

% Bnaaumnposa B.B. KoMnexcauus MopansHoro Bpea — Mepa peaGHinTaluy noTepleBIero
B POCCHICKOM YTOJIOBHOM Iponecce. M.: Boatepc Knysep, 2007. C. 16.

5 Hapuxnpid C.B. KomneHcauus MopansHoro Bpea B YroJoBHOM cyfornpounssoncrse. CII6.,
2001. C. 39.
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OpraHu3M YCTPOEH TaKUM 00pa3oM, 4To, €CJIM cpasy IMocje cTpecca CleayeT

du3ndecKas peakliusi Ha HEFO — YeJTOBEK «OeXXUT WIH «IePEeTCA», — CTPecC He

HaHOCUT eMy OoibLIOr0 Bpeia. Ho Koraa ncuxosiornyeckast peakuus Ha crpecc

He MmoJiyqdaeT paspsiiIKi, TO B 3TOM CJTydya¢ B opraHu3Me HauyMHAlOT HaKaruii-

BaTbcsl OTpULATE/bHBIE MOcaeACcTBUS cTpecca. UMEHHO 3TOT XpOHUYECKU

cTpecc ABISIETCS [IpUUMHONA MHOTHX 00Je3HEN®.

B3anMo3aBMCUMOCTD IICUXUYECKUX (HpaBCTBEHHBIX) U GU3NMUECKUX CTPa-
JlaHuil 6eccliopHa, HO BOIIPOC 3aKiIlodaeTcsd B TOM, KaKue UMEHHO dH3nde-
CKUe cTpalaHus uMmes B BUAy BepxoBHruiit Cya 4 3aKoHomarenb. ECiu pedn
WIET O MCUXNYECKHX CTPAlaHUSX, KOTOphIE CTAIV PE3YALTaTOM [IpUYNHEH U
¢ u3HYecKOoro Bpea JUHHOCTH, TO B JaHHOM ciiydyae caMi GU3NYECKUE CTPa-
NaHuA, BKIoyast 601b, BXOAST B [IPU3HAKM COCTaBa NpeCTYIUIEHUA, UMEIOT
MaTepHaJabHOE BhIpAXKEHHUE U NMOMJIEXaT BO3MEIIECHMIO KaK G U3HYECKUIT (Ma-
TepUaJIbHBINH) Bpel B YTOJOBHOM Ipouecce. Peds 0 Bo3MeieHUM MOpaibHOTO
BpeJia JOKHA WATH B TeX CUTYaLMiX, KOTJa JIULIO UCTIBLITHIBAET [TCUXOJI0THYE-
CKUe IepeXXyBaHUS 10 [TOBOAY CBOEro 310poBbsi. UX Haindue camo 1o cede
He BBLI3bIBACT COMHEHMS, HO MX INIyOMHa, CTelleHb U HHTEHCUBHOCTh ITodJIe-
XUT OLIEHKE CYOM C YYETOM BCEX OOCTOATENLCTB JenA.

MoXHo 1peanoNoXUTh, YTO 0 PUINYECKUX CTPagaHUAX KaK o Iipu3HakKe
MOPaJILHOTO Bpea peub UAET B T€X CUTYaLMiX, Korjga Gu3ndecKue crpaja-
HHSA, 3a00JIEBaHKeE, CTaJIM PE3YJILTATOM CTpECCa, IICUXOJOTHUECKUX NEPEXKU-
BaHUH 110 [TOBOJY COBEPIICHUS IIPECTYILIEHU .

CTpyKTypa JUYHOCTH B IUTEpATYPE OlIpeAcaIeTCs: CAENYIOUUM 0O6pa3oM:
1) GHONICHXOTE€HHBIE ANIEMEHTHI — PU3NUECKOE COCTOSSHHE OpraHu3Ma U €ro

(pyHKLIHOHUPOBaHHUE,

2) NCUXOCOLMOTEHHBIE JJIEMEHTHI — HpeACTaBJIeHue O TOM, KaKUM Hajo
OBITh, YTOOBI CHUCKATL MIpU3HaHMe OKpyXaomuX (KyJ1sTypHBIA NIean
JIMYHOCTH);

3) BBHIOJHEHHE COLMATLHON PONY — ITOJIOXEHUE JUYHOCTH B pasIMUHBIX
rpyTiiiax, Xxapakrepu3aylonieecst Habopom IipaB 1 003aHHOCTEN;

4) oTpaxeHHOE «s» — MIPEACTAaBJICHUE O TOM, KaK JMYHOCThL BUASIT U OLIEHU -
BaloT ApyTHE;

5) cyOBEKTHBHOE «i» — IMpeAcTaBlIcHUe O CBOEH MOMIMHHONA BHYTpeHHEN
cylHocTH? .

8 HanpuMep, B 3TOH IHKajle «CMepTh XeHbl MK MyXa» — 100 6., pazsox — 73 6., CMEPTh
GJIN3KOro poAcTBeHHHKa — 63 6., TiopeMHoe 3aKilodeHne — 63 6., paccraBanye MapTHEPOB
no 6paky — 63 6.

8 paccKasopa H.FO. [1po6neMs OTBETCTBE HHOCTH NpeaN pUSTHI 32 Bpesl, NPHUHHEHHBIA pabo-
YHM H CIYXAIIHM, CBSI3aHHbIE C HCTIONHE HIEM TPYIOBHIX 0653aHHOCTEH (COLHONOTO-IPaBOBON
acnekr): abroped. guc. ... Kadx. lopua. Hayk. JI., 1988. C. 11.
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B cTpyKType TMYHOCTH 3TH BCE KOMIIOHEHTBI TECHO CBSI3aHbI MEXAY CO-
60 M OUEeHb CJIOKHO 1oA4ac OrpeAeINTb, II€ 3aKaHYNBACTCA OAUH KOMIIO-
HEHT ¥ HauuHaercs apyroi. Ilcuxodusnonornyeckne rmpoueccsl, npouec-
Cbl COLMAJIN3aLIMH JIMYHOCTH TECHO CBA3aHBI MeXy CODOIA.

B.B. MykoBHuH nuuletr: «Ecnu ¢pusndeckue crpajaHus paccMaTpu-
BaTb KaK IepBblif TPU3HAK MOPaJIbHOTO Bpelia, TO MOXHO CKa3aTh, YTO PH-
3U4ecKOe COCTOSHHME OpraHu3Ma M ero (pyHKUUOHUPOBAHUE MOXET ObITh
HapyllleHO He TOJIbKO (HU3NYECKOH TpaBMOMN, yBe4beM, HO U B pslle Ciy-
YyaeB HpaBCTBCHHBIMM IIEPEXHMBAHMAMM, B PE3YJILTaTe KOTOPBIX YeEJIOBEK
3a605eBacT»*®.

O.A. TleuikoBa cuyTaeT, 4TO0 HEOOXOMUMO U3 KaTETOPUU <«MOPAJIBLHBIN
Bpel» UCKITIOUUTDE TAKUE «OTPEACIUTENN», KAK HpaBCTBEHHBIE K (pH3HUecKMe
crpafaHuga®. ApryMEHTHPYET OHa CBOIO MO3NLIMIO CIEAYIOUINM 00pa3oM:

1) moHsITHE cTpalaHNil OTHOCUTCA K ChepPE NCUXOJIOTHU U UYBCTB, [103TOMY
[IpaBO HE MOXKET OIepUPOBATh TAKMMU NTOHATHAMU,;

2) Tpu NPUYNHEHUN Bpela 300pOBbI0 PHU3NUECKUE CTPaJaHuA JINLA HOCHT
HE€ MOPAJIbHbIMA, a TUYHBIA HEUMYIIECTBEHHBIM XapaKTep, KOTOPBLIH,
6€3yC/IOBHO, CBSI3aH ¥ C UMYILECTBEHHBIM, TaK KaK BO3MEILIEHUE Bpeaa
[Ipyu IPUYNHEHNN Bpea 3I0POBhIO YEIOBEKA CBS3aHO C BO3MEIICHUEM
MaTeEPHAJILHBIX 3aTpaT Ha JICYEHUE, JONONHUTEILHOE TIUTaAaHNE, peabu-
JINTALN10, B TOM UHCJIE IICUXOJIOTHYECKYIO.

Cnenyer npu3Harh, 4TO MPU KOMIIEHCALUH MOPaAJILHOTO Bpeaa JUYHO-
CTH B IMOPSAKE YTOTOBHOIO CYAOIIPOU3BOACTBA (PU3NUYECKUE CTPATAHNA TIPH
NPUYHMHEHUHY (PHU3NUECKOTO Bpella OXBAThIBAIOTCH MOHSITHEM «(PU3NYECKUH
Bpel» U HE BXOHIAT B MMOHATHE MOPAILHOIO Bpena. Pusnudeckune cTpajaHus
KaK TpU3HaK MOPAJIbHOIO Bpena MpearnoiaraoT o6beKTUBHOE YXYALLIEHHE
COCTOSTHUE 3IOPOBbS 110 IIPUYUHE TICUXOJOTHMYECKUX TTEPEXKNBAHUMN.

[IpuMmepoM TOro, Kak ICHXOJIOTHYECKHE TIEPEXUBAHUA OTpaXKalTcs
Ha GHU3NYECKOM U PNINOTOTHIECKOM COCTOS HUHM OpraHN3Ma YeJIOBEKA, MO-
[YT CIIYXUTh uccnenoBaHus P. YrioBa, KOTOPRIH paccMaTpuBai NocsATaTeb-
CTBO Ha JOCTOMHCTBO YeJIOBEKA KaK Haubosee ryduTenbHbli (paKTop 1S €TO
310POBbA. JTO CKa3blBAETCd Ha HEPBHOM CUCTEME 4YeJIOBEKa, HO B TIEPBYIO
oyepenb cTpanaet cepaiie. B oTBeT Ha ocKopbIeHNEe OpraHu3M OOBIYHO OT-
BEYaCT PE3KNMH Cria3zMaMy COCYIOB cepalia U Mo3ra. UMeHHo 310 Haubosee

% MykoBHUH B.B. ®u3nueckue cTpamaHus Kak NpU3HaK MOpaibHoro spefia // CoBpeMeHHOe
npaso. 2008. Ne 11, C. 40—43.

% [ewkoBa O.A. KoMneHcauus MopanbHoro spea. 3alluTa U OTBETCTBEHHOCTS IIPH NpUYH-
HEHWH BPEJia HEMATEpPHANIbHBIM Gs1araM ¥ HeMMyllleCTBeHHBIM npaBaM. M.: M3a-Bo «Ocp-89»,
2006. C. 185.

32



MopanbHbii Bpef # Bpeg, NPUYUHEHHbIA JENOBOA PENYTALNA HOPUOUYECKOrD NulLa

yacrtasg NIpUYNHA MHBATUAHOCTU ¥ cMepTHOCTH. H.C. ManeuH nepBoiM 13
LU MBWJIUCTOB YKa3a Ha 3Ty CBA3b. Oco0YI0O CIIOXKHOCTh COCTABNSIET YCTAHOB-~
JIEHWe IpUYHHHOM CBA3M MeEXIy COBEPLICHUEM MPECTYIIEHUS, HCUXOJIO-
TMYECKMMH MEPEeXUBAHUAMU U (PUIUYECKUMHU CTpaJlaHUSIMHU, B TOM YHUCIIE
U B BUZIE YXYOLIEHUSA COCTOAHUA 300POBbS U cMepTH!.

He BroJjiHe sicEH BONpPOCc 0 HEOOXOOUMOCTH OCO3HAHUA CTpajaHUil 110-
TepreBIIUM. B ctpaHax «ob1ero npasa» AJis TOTO, YyTOOb! HCK O BO3MELIEHUHU
Bpella 3a 00JIb ¥ CTpagaHus ObUT YCMELIHbIM, HEOOXOAUMO HIPOJEMOHCTPU-
poBaTh JUIMTEJILHOCTD U OCO3HaHUE 3TUX cTpagaHuil. Oco3HaHUE O3HAyaerT,
YTO YEJIOBEK OTJAET OTYET cebe B TOM, YTO C HUM NPOUCXOOUT, U OCO3HAET
OKpY>Kaloliuil ero Mup. YenoBex B Oecco3HaTETbHOM COCTOSHUHU MJTH HaxXo-
IAUIANACS B KOME BCJIEICTBUE TEJECHOIO MOBPEXIEHUSA HE MOXET UCHBITHI-
BaTh NICUXOJIOTHUYECKHUX TMEPEKUBAHUM O MOBONY CBOEro coctossHus. Ilog-
JIEXXUT JIN B 3TOM CJIy4yae yqoOBJIECTBOPEHNIO UCK O KOMIIEHCALIUU MOPAJILHOTO
Bpena, 3asgBJIEHHBIN B €r0 NONb3y?

B nutepartype ykasbiBaeTcs, yTo B HEKOTOpbIX cTpaHax (Huapepnauawl,
benbrus) B Takux ciayvyasix rpUCy>XJaeTcs OTHOCUTEbHO HeOOoJIbllIas CyM-
Ma KOMIIeHCaluu. B 3akoHOnaTebCcTBE APYTUX CTPaH pasle/sioT HOHATUS
60U U cTpaJlaHUA U YTEPIO KayecTBa KM3HHU, XKU3IHEHHON aKTUBHOCTH.
B 3TUX cTpaHax UMeeT 3HaYeHUEe peaIbHbIN Bpel], COCTOSHUE YeJIOBEKA, a HE
TO, OLILYIIAET JIK OH CBOE COCTOSHHE WIH HeT 2.

B ABcTpuu HeoCO3HaHUE NOCTpanaBIIUM CBOETO COCTOSHUA HE ABJNA-
eTCsl NPEHsTCTBHEM U1 BHIHECEHUS pPELICHMUS O BO3MELIEHMH Bpena 3a
OpUYUHEHHBIE cTpalaHUd. TakMM obpa3oM, IS BO3MEUIEHUS MOpaib-
HOTO BpeJa BaX€H HE (PaKT OCO3HAHMA M CaMUX HepeXUBaAHMUMH, a TO, YTO
JIMYHOCTh NOTEPAJIA ONIPEIENIEHHOE KAYECTBO XXKU3HH M XKU3HEHHYIO aKTUB-
HocTb. [IpM 3TOM caMU niepeXUBaHUS U UX UHTEHCUBHOCTb, OE3YCJIOBHO,
MMEIOT CBOE 3HAYEHHUE.

H.C. MajieyH B cBOe BpeMS NUCANL: «...TTpo0JIeMa MOpajILHOTO Bpea fpe-
CTaBJIsSIETCS, IPEXIE BCETO, KaK MpobiieMa YCTaHOBIEHUS I'PaHU LB MEX Ty fier-
CTBUTEJIbHO MOPAJILHBIM BPEIOM U BpelioM UMylecTBeHHbIM»?. O A, Tlewko-
Ba CYUTACT, YTO HApAIy C HOHATHEM «MOPAJILHBIHA Bpe1» NOKHO ObITH BBEIEHO

% [TewikoBa O.A. KomMiieHcallnsl MopajibHOro Bpeja. 3ailiuTa U OTBCTCTBEHHOCTD IIpU NIpUYM-
HEHUU Bpe/la HeMaTepyanbHbIM GJlaraM M HeMMylIecTBe HHbIM nipaBaM. M.: M3a-Bo «Ocb-89»,
2006. C. 68.

I ManenH H.C. O mopasbiioM Bpefe // FocynapeTBo M nipaBo. 1993, Ne 3. C. 45,

%2 JlaHHble npuBoaaTca no: ManykaH B.M. MopanbHbiit Bpea: npaso, npakTuka, onHT. K.
HctuHa, 2008. C. 42,

3 Maneun H.C. O MmopansHoM BpeJie // N'ocynaperBo n npaBo. 1993. Ne 3. C. 78.
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HOHATHE «IMYHBIA HEUMYIIECTBEHHBIA Bpell», MON KOTOPBIM HeobxonnMo
NMOHMMaTh Te HOC/ENCTBIS, KOTOPbIE YEJIOBEK MepeXUBaeT B CBA3U C YTpaToi
3/0pOBbSA, pa3IallieHHEM TaiHbI YChIHOBIE HMS. Pasriallie HAe TaliHbI YCHIHOB~
JIEHUS] MOXKeT 6BITh CBS3aHO TakKKe C HEODXOMMMOCTBIO HECEHUSI MaTepUaib-
HbIX pacXooB, HAMIPMMED, IPH CMEHE MecTa XUTENbCTBA, WKOJIbI, paboThl, HO
HEeMMYLLECTBEHHBIIM acleKT 3Toro nenukKra GeccropeH. Ilpu pacrnpoctpaHe-
HUH CBEJEHHii, TOPOYAILUX YECTh, JOCTOMHCTBO, AEJIOBYIO PEIyTaluio Hapsixy
C TMYHBIM HEMMYILIECTBEHHBIM BPEIOM MOIYT BO3HUKHYTh U YOLITKU B BUIE
YBOJILHEHUSI C pabOThI, pACTOPKEHHS JJOToBopa W Apyrue’.

Bpsaz in MOXHO CIOPUTE C TEM, YTO KaTerOPUs «JIMYHBIIf HEMMYILIECTBEH-
HbIH BpeA» B OOJNBUIEH CTETIEHN EepeacT Te ICUXOJIOTMYECKUe e peXUBaHMS,
KOTOpPbBIE UCHBITHIBAET YEJIOBEK (JIMYHOCTD) MPH COBEPUIEHUN HpecTyILIeHU
IIPOTUB €r0 UMYILECTBEHHBIX WJIM HEUMYLUECTBEHHBIX I1paB, O/1ar ¥ MHTepe-
coB. [ToHsTHE «MOPAJIBHOCTh Bpella» CBSA3aHO C MOHSTHEM MOPAIH, TO €CTh
[peacTaBeHNs YeJoBeyecTBa O 100pe M 371, CpaBe/INBOCTH U HECIIpaBe]l-
nuBocTH. He Bcerma mpuymHeHMe Bpella HNpecTyIUIEHWEM BiiedeT 3a coboi
MMEHHO HpPABCTBECHHBIC CTpafaHMs, 3TU MepeXXUBAHUA T10 CBOEH TIpUpOLIE
MMEIOT ICUXOJIOTHYECKHNI XapaKTep, KOTOpHIH B IPaBOOTHOLIEHUSAX MOXET
OBITHL BhIpaXKeH KaTETOpHEHN «JIMYHBIA HEUMYIIIECTBEHHBIA Bpell».

C noHsiTMEM MOpAJILHOTO Bpela TeCHO CBSA3AHO IOHATHE Bpena AeJIOBOU
peniyTallMy. B nuTepaType Bompoc BO3MOXHOCTH KOMIEHCALMHA MOPAJILHOIO
BpeAa OPUINYECKOMY JINLLY TpaKTyeTcsl HeolHO3Ha4yHoO. Eile 10 BhIHECEHMS
nocraHosieHUs [Inenyma BepxosHoro Cyna P® or 24 ¢pespans 2005 i, B co-
OTBETCTBMHU C KOTOPLIM NPaBWa, peryJupyloniMe KOMIeHca o MOPaIbHOIo
BpElla B CBAI3M C pacHpOCTpaHEHUEM CBEIECHHUHM, ITopoYallMX IeJIOBYIO peITyTa-
LIMIO IPaXAaHUHa, TPUMEHSIOTCS U B cIIy4dasix pacripocTpaHeHus TaKUX cBelle-
HUH, ¥ BOTHOWIEHNUH I0pUIUYECKOTrO JIN1IA, BJINTepaType BHICKA3bIBAJINCh PO~
TUBOHOJIOXKHbBIE CYXXIEHUSA 110 TIOBOAY NPUPOILI BPEIa IEJTIOBOM pelmyTaiyi.

Tak, A. boHHep cunTai, 4To IPUANYECKOE JINIIO HUKAKHX (HU3NIECKHX
M HPABCTBEHHLIX CTpafaHUi UCHHITHIBATHL He MOXeT”. ConugapHbl C HUM
E.A. Kosanesa, B.JI. lllepuyx®, A.M. Dprenesckuii’’. B.B. BurpsiHckuii

% [lemkosa O.A. KoMIleHcauna MopaibHoro Bpeia. 3alllnTa M oTBETCTBEHHOCTh NPH TIPHYH-

HeHHUH BpeElia HEMaTepUAJIbHBIM 6J1araM 1 HEMMYILECTBEHHBIM IipaBaM. M.: M3a-Bo «Och-89»,
2006, C. 68,

% boHHep A. MOXHO IM IPUUMHNTE MOpaJibHbIH Bpes Iopuandeckomy auny? // Poccuiickas
ocTuuda. 1999. Ne 7. C. 15,

% Cm.: KoBantesa E.A., llleBuyk B./1. 3amumTa yecTH, SOCTOMHCTBA, eJJoBOM peNyTalluy B cyze //
HMMeHeM 3aKoHa. 1995. C. 30.

7 OpaeneBcknit A M. O KoMIIeHcauMyu MOpalbHOTO Bpeia IOpHIMYECKUM JinoM // Xo3sicTBo
u nipaBo. 1996. Ne [1. C. 23,
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YKa3bIBaeT, YTO BLIBOIbI, ClleTaHHBIe 110 cMbIcTy CT. 152 'K PP, u3 kotopsix
C/lelIyeT, YTO IKOOBI CYIIIECTBYET OTBETCTBEHHOCTD 3a MOPAJIbHBIHN Bpell, NpH-
YMHEHHBIN 1OpUINYECKOMY JINLLY, ABNAIOTCA HellopasyMeHnem”®. [1. Acraxos
yKa3bIBaeT: «..MocneaHue 11 ser rJiapeHCTBOBAJIa YCTOMYMBas ToOYKa 3pe-
HUSA, NOATBEPXIECHHAA pElIeHUSAMM BCEX apOMTPAXHBIX CYIOB, O TOM, YTO
HOAOGHBIN Bpel He MOMJIEXXUT KOMIEHCAlMK, B TOM YHc/e U HOTOMY, YTO
IOpUANYECcKOoe U0 He cOocoOHOo cTpajaTh, HepexXuBaTh U N1OAY4YaTh SMO-
L{IMOHATBHBIE paHbl U TpaBMBI»®.

B kxauectBe noATBepXaeHUS ITOMY MOXHO npuBecTd [loctanopienue
[Ipesunanyma Beicuiero ApourpaxHoro Cyna Poccuiickort QPenepauum ot
05.08.1997 Ne 1509/97, rme obcyxnajgach BO3MOXHOCTb CTPOUTETLHOIO
AOpenpUATHAS HOAYYUThL C raszeThl KOMIEHcCaUuHuIo 3a Bpeld, NpUYNHEHHBIH
IEJIOBOH penyTallMM, U ONpPOBEPTHYTh MOpouyaliue NeJIOBYIO penyTraluro
cBeieHus. Ilpesnanym Boicuiero Apoutpaxuoro Cyla crieiMabHO yKa3ai
Ha To, yTo Ifo cMbicny cT. 151 I'K PD MopaibHBIM Bpen (pU3nyecKue u HpaB-
CTBEHHBIE CTPalaHNs1) MOXET ObITh NPUYHMHEH TOJBLKO IPaXnaaHMHY, HO HE
IOPUINYECKOMY JIMILY, TO3TOMY MCK B YacTH TpeOOBaHUM O B3LICKAHU Y KOM-
f€HCal MM 3a MOPAIbHBIA Bpell He MomieXuT paccMoTpeHN10'®, Heobxonu-
MO yKa3aTh Ha TO, 4YTO apOUTpaXHbie cydbl U B HACTOsAIIEE BpeMS 3aHUMaIOT
TaKyl0o MO3UI{MI0; BO B3BICKAHMHM MOPAJIbLHOIO Bpena OTKa3aHO MO MOTHUBY
TOTO, YTO KpeCThIHCKOE (hepMepcKOoe) XO3SIMCTBO ABSAETCS IOPUANIECKUM
auoM!'?. B ynoBneTBOpEeHUH BO3MELCHUS MOPAJILHOTO Bpella OTKa3aHOo
BBHIY TOTO, YTO MCTLOM AIBJISIETCS IOPUANUYECKOE JIM[O, HE CIOCOOHOE UC-
OBITLIBaTh PU3NYECKUe WIN HPABCTBEHHbIE CTpafaHus, KOTOpbie Hoajiexar
KOMIIEHCAII M B cllyyae NpHYMHEHNS MOpaiibHOro Bpena!®”. Opnguyeckue
auua, cortacHo cr.cT. 151 u 1099 'K P®, He umelor npaBa Ha KOMIIEHca-
{110 MOPAJILHOTO Bpena'®.

Cyn ykasan, 4yro KpecThsgHckoe (pepMepckoe) xo3aicTBO «OcTpoB»,
ABNAACH OPUINYECKUM JIMLIOM, HE MOXET HCHLITHIBATHL HPABCTBEHHbLIE

% Bparuuckuit M.W., Butpsinckuit B.B. loroBopHoe npaso. KH. 1. M., 2001. C. 626.
9 Actaxos [1. O 3a1uTe YeCTH 1 IeJIOBOH penyTaymu IopuaNYecKUX auL // CoBpeMeHHoe 1paBo.
2005. Ne 12. C. 40—-44.

10 Tam xe. C. 43.

10! TloctaHoBneHue ITpesnanyMa Bhuicuiero ApGurpaxHoro Ayaa PQ ot 23 mas 2006 .
Ne 16140/05 no peay Ne 5-70/04.

12 MMocranoBaenne MAC MoCKOBCKOro oKpyra ot 16 geka6ps 2003 r. no geay Ne KI'-
A40/10072-03.

193 [ToctanoBNeHne PAC TToposkecKoro okpyra ot 31 Mapra 2005 r. o siesty Ne A65-1019/2004-
Cri-18.
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1 bu3nyeckue cTpagaHus, o3ToMy TpeboBaHne O KOMIIEHCAUMN MOpaJib-

HOTO Bpefia He TIOUIEXUT YIOBIeTBOPEHMIO ™,
.B. Adanacees, [1.A. benosa 1osaraloT, YTo CoAepXaHHe MOHATHHI «MO-

pILHBIN Bpesl, IpUYNHEHHBIH IOPUANYECKOMY JINILY» 1 «MOPAIbHBIA Bpel,
NPUYUHEHHBIH JIMYHOCTH» UMEIOT KaK CXOACTBa, TaK M pa3nnyusa. CXOACTBO
3aKJTI0yaeTcs B TOM, YTo 00a 3T MHCTHUTYTa HarpasjieHbl Ha 3alluTy CyOb-
eKTUBHBIX CTOpOH CYLIECTBOBAHMS yKa3aHHBLIX CYObeKTOB. CylileCTBEHHOE
padIfyye COCTOUT B TOM, YTO HOPMbI JaHHBIX MHCTHUTYTOB HallpaBjI€HBI
Ha 3aILIUTY pa3IngyHbIX 110 cBoe cyTH npas. KOpuanyeckomy nuily obecrieyn-
BaeTCs 3allliTa Mpap Ha OeclpelnsITCTBEHHOe JOCTHXKEHNE TTOCTaBJIEHHOH 11€-
Jiel, TMYHOCTH — OXpaHa 1pas Ha 6aronoyyHoe MCUXU4ecKoe 310poBbe!®.

B. ITnoTHMKOBa cUUTaET, YTO MOPAJILHBIM Bpel, MPUYUHEHHBIN B pe3y/ibra-
Te pacripoCTpaHEeHUs He COOTBETCTBYIOLINX AEWCTBUTENBLHOCTH CBEICHUH, T1O-
pOYaILMX AEJIOBYIO PENYTalNIO IOpUANYECKOrO JIULA, UMeET He CyObeKTUBHOE
(ricuxmuyveckoe), a OObEKTUBHOE cofepXXaHue 1 3aKTIoyaeTca B OTpHLIATEILHON
OLIEHKE TPETHMMM JIMIIaAMH KauyecTBa IOpHIMYECKOTO JIUIIA U €TI0 NpoayKUnu'®.

Cpenyn npuHaiexaiiux OpHINYeCKOMY JAMLY HEUMYILECTBEHHBIX
Oy1ar, Kotopble MOIYT ObITh HapylLIieHbl B pe3yJjibTaTe IMPOTHBOIIPABHO-
ro AedHUA, B JINTEpAType BBHIAC/SIOT HE TOJNBLKO JIENOBYIO peryTraiuio, Ho
M IpaBo Ha (PUPMEHHOE HAMMEHOBaHME, IPABO HA TOBAPHLIA 3HaK, nMpasa
Ha WCIMOJIL30BaHUE HOY-Xay M MHbIE CMeXHbIe NIpaBa, [IpaBO Ha KOMMeEpYe-
CKYIO, ciyXeOHyio TaitHy. [Tostomy M.H. Maneuna!”, A.B. llInyuannuu'®
1 E.A. MuxHo!'® npeinaraloT 3akpenuTh npaBo IOpUAAYECKOTO JuIa Ha 3a-
IINTY AE/JI0BOM penyTal My B cienylouled penakiinu: «HapyuleHne anyHbIX
HEMMYIIECTBEHHbIX MpaB ¥ Oyar 10pUaNYeCcKoro auia pacnpocTpaHEHHEM
CBEACHU, mopoyaiyux ero gobpoe UMsl, a paBHO MHBLIM CrIOCOOOM, MOIPLI-

% [Tocranobnene ®AC CeBepHo-KaBkasckoro okpyra oT 31 asrycra 2005 r. Ne ®08-3590/2005
no geay Ne A32-673/2005-42/11.

' Adanacsesa Y.B., Benopa JI.A. KoMneHncalius MopaJJbHOTo Bpesia IopHaAMYeCKoMy Juily //
10puct. 2002. Ne 8. C. 29-32.

06 lenoBasi penyTaius Kak O6bEKT IpaxiIaHCKo-NpaBoBoi 3alutsl // Xo3sHcTBO U TpaBo.
1995. Ne 11. C. 1719,

7 M.A. MaJlenHa yKa3biBaeT, yTo HEOGXOAMMO 3aKpeNnHTh B 3aKOHE TaKOMH Xe Coco6 3a1lMThl,
KaK KOMIIEHCALlMA MOpalbHOro Bpejia, B c/lyyae HapyLUe HUS IIOGLIX HEMMYIIECTBEHHLIX NpaB
opuauieckoro Juua. CM.: Maneuna M.H. HemarepnanbHhle 61ara U NepClekTUBE UX pa3-
sutua. C. 103,

108 [T{nyaHHH A, B. I1poGnemsl ctaHOBAEHMS M NepCIEKTU B Pa3BUTUS MHCTUTYTA BO3MELIe HUA
MOpPAJILHOTIO Bpeia: aBToped. auc. ... KaHA, I0puA. Hayk. M., 1995, C, 18,

199 MuxHo E.A. KoMIieHcalust MOpaJihHOTO BpeNa Bo BHEIOTOBOPHBIX 0053aTeNILCTBAX: aBToped.
JWC. ... KaHj, Jopua. Hayk. CI16., 1998, C. 55.
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BAIOUINM JIEJIOBYIO PENYTALNIO IOPUINAYECKOTO JINIIA, [TONIEXAT KOMIEHCA-
MM HA YCJIOBUAX BO3MEIEHUSI MOPaJIbHOTO Bpea Ir'paXIaH UHY».

K.H. Tony6es, C.B. Hapyxubiit npennaraioT 100OAHNATE UHCTHTYT 3a-
IIIUTHI JEJIOBOH penyTanuyn opuandeckoro jaupa: «lOpuanyeckoe nuuo,
B OTHOLLUEHHUHU KOTOPOTO pacnpocTpaHEHbI CBEACHUS, NOpoYyalluye 1eJ0BYIO
penyTaluio, BIpaBe HapsIy ¢ ONPOBEPXKEHUEM TaKUX CBeIEHUM TpeboBaTth
BO3MEIUEHUS YOLITKOB M EHEXHOK KOMITEHCAMH HeEMaTEPHaJIbHOTO Bpe-
Ila, IPUYMHEHHOTO UX pacIpocTpaHeHueM» 10,

T.H. HewraeBa, B.B. CrapXeHe KNI CYNATAIOT, YTO «...€CJIM MPABO MpH-
3HaeT IPUANYECKOE JIN[IO B KAYECTBE CaMOCTOSITEIBHOTO cyObeKTa Mpana,
TO TakOW CYOBEeKT NOJKEH 00JafaaTh paBHOW BO3MOXHOCTBLIO UMETH MpaBa
U UCHONHATE 00S3aHHOCTH, ABJISIOIUINECS YHUBEPCANBLHBIMU [UI1 UHINBU~
OB 1 IOpPUJIUYECKHMX JINL, B TOM YHCJIE€ UMETh NPaBO HAa KOMIEHCAIIHIO 3a
HeMaTepHalbHBLIA yiIepO, MPUYNHEHHBIH JaHHOH Irpymnie» ',

Koucrntyunonnslit Cyn, orkasbplBasg B NMpHeMe Xalobbl IpaXIaHHUHY
B.A. llnajgmany, Beipazui CBOIO MO3UIHIO 110 3TOMY BOIIPOCY CIEAYIOLIMM
obpazom: «IIpuMeHUMOCTE TOTO MM HHOTI'O KOHKPETHOTO Crocoba 3aiuiThl
HapyLIEHHBIX IpaXXJaHCKMX IIpaB K 3aiMTe AETOBOM peryTauuy 10opuaye-
CKMX JIMLL JO/DKHA OTIPENEAATLCA UCX0Ad UMEHHO U3 IIPUPOIL! IOPHINYECKOTO
anna. Ilpy 3Tom oTcyTCTBHE IIPAMOTO YKa3aHHs B 3aKOHE Ha CHOCO0 3alIMThI
NEJIOBOH penyTaluy I0pUAUYECKHUX JINL HE JIMIIAET UX IIpaBa NpenbsiBisTh
TpeGOBaHUS O KOMIIEHCAIMH YOLITKOB, B TOM YHCJIE HEMATEPpHAIILHBIX, IPH-
YUHEHHBIX YMAJICHUEM [I€JIOBOH PEIyTaiuy, WIN HeMaTepHajlbHOIO Bpena,
MMEIOLIETO CBOE COOCTBEHHOE coepXXaHUe (OTIMYHOE OT comepKaHUA Ma-
TEPUAJILHOTO Bpena, NPpUYMHEHHOIO IpaXIaHMHY), KOTOpPOEe BBLITEKAeT U3
CylliecTBa HapylIeHHOTO HeMaTe pHaJIbHOTO paBa Y Xapakrepa I1ocjeICTBHI
atoro HapylweHus (1. 2 ct. 150 I'K Poccuiickoit @enepannn). JdaHHblil BbIBOL
OCHOBaH Ha omoOXeHUHU CT. 45 (4. 2) KoHctutyunn Poceniickoit Penepanuy,
B COOTBETCTBHUH C KOTOPBIM KaXK/1blif BIIpaBe 3aliUTUTL CBOM IpaBa ¥ CBOOObI
BCEMM crioco6aMM, HE 3alpelieHHBIMU 3aKOHOM» 2, CnoXHO cornacurhcs
c oM peuteHneM KoHctnryunonnoro Cyna Poccuiickoit @enepanyn, tak

10 Fony6eB K., HapuxHeii C. 3aniuTa AenoBoit penyTaiMy lopuanyeckux nun // Poccuitckas
locTHukSA. 1999, Ne 7. C. 21--22.

M HemrraeBa T.H., CrapXeHeukHit B.B. BoamenleHue HeMarepHaJlbHOTO yuiep6a B [0b3Y
IOpUAHNYECKOro JTHa B eyie KOMIIaHHUH «KoMUHrepcon C.A. npoTuB Hopryrajinn» // BecTHUK
Bricuiero Apéutpaxnoro Cyna P®. 2001, Ne 2. C. 56—60.

2 OnpeneneHne KoncrutyuHoHHoro Cyna P® ot 4 pexaops 2003 r. Ne 508-0 «O6 oTKaze

B NPUHATHU K pacCMOTpeHUIO XanoOnl rpaxaanuMa Illnadmana Baagnmupa ApkajnbeBHya
Ha HapylleHUe ero KOHCTUTYUHOHHBIX npas n. 7 cr. 152 'paxnaHckoro kojgekca Poccuiickoit

Megepaniin».
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Kak Ipy yMajIeHHU JeJIOBOM pelyTalluy IOpUIHYECKOro Jiulia He MOXET HIATH
peyb O MCUXUYECKUX HEPeXUBAHNAX IOPHANYECKOTO JIN1a (B peajIbHOCTH 3TO
MOTYT ObITb OTJEJIBHBIE JINIA — COTPYAHUKHU WIIH PYKOBOAUTEN 3TOTO 10PH-~
INYeCKOro auia). Ho 1opnanyeckoe JINIO0 ~— 3TO He COBOKYITHOCTh (PU3Nye-
CKHKX Jinlt. D10 obpa3oBaHue, 00afalollee COOCTBEHHBIMU IIPU3HAKAMH, O
kotropoMm U A. [TokpoBckuii nucat: «[locie qoarux nouckKos puMckoe npaso
BIEPBBIE pa3pellINiIo 3Ty 3a4avy co3JlaHHEM TaK Ha3bIBa€MOTO I0PUANYECKO-
ro juia. C MOMEHTa CBOETO YYPEXIEHUS cOI03 HayUHaAeT paccMaTpyBaThCs
KaK HEKOTOPOE CaMOCTOATENIBHOE JIMIIO, HalleJIEHHOe 0CO00i IpaXaaHCKoH
IPaBOCTIOCOOHOCTBIO, OHO UMEET CBOE UMYILIECTBO, YEPE3 CBOUX MPEACTaBU-
TeJIel BCTyIaeT B JOTOBOPBI C BHEITHUM MUPOM, UILET U OTBEYAET Ha cYJIE.
OraenbHbIE YIEHBI 3TOIO COX03a 3aKPbIBAIOTCS €10 HOBOW IOPUINYECKOH JINY -
HOCTBIO: IOPHIHYECKOE JINLIO COXPAHSIET CBOE TOXIECTBO, HECMOTPS Ha CMEHY
OTHENbHBIX WIEHOB.. . » '’

HurepecHo, yro B o6ocHoBaHMM cBoeil mo3uinn KodcrutyumodHsiit Cyn
cocaiicsl Ha peuieHue Esponeiickoro Cyna 1o npaBaMm yenoBeka. « KOHBeHIUA
O 3alll}Te MpaB YEJIOBEKA ¥ OCHOBHBIX CBOOO], SIBASIIONIASICS B COOTBETCTBUU
co cT. 15 (4. 4) coctaBHOM yacTbio npaBoBoi cucreMel Poccuiickoit ®enepa-
IIUH, TONMYCKaeT B3bICKaHME ¢ TOCyaapcTBa, BUHOBHOIO B HapyllieHUH ee To-
JIOXEHUH, CIIpaBeUINBON KOMIIEHCALIMM TTOTEPIICBUICH CTOPOHE, B TOM YUCTE
IOPUINYECKOMY JTULLY, U1 oOecrieyeHHS AeicTBEHHOCTH MpaBa Ha capaseUIn-
BOE CyzneOHOe pasouparenscTBo (cT. 41). Mcxons u3 storo Epponeifckuit Cyn
IO MpaBaM 4YejioBeKa B pellieHuH ot 6 anpesnst 2000 r. o geny «Komnanus Ko-
MuHrepcon C.A. npotus [lopTyrajimy» Opulies K BHIBOAY O TOM, YTO CYI HE
MOXET UCK/TIOYUTH BO3MOXHOCTbH HPUCYXKIECHUSA KOMMEpPYECKON KOMTaHUU
KOMIICHCAlIMM 32 HeMaTepUalbHble YOBITKHM, KOTOPLIE MOIYT BKJII0YaTh BUADI
TpeOOBaHUM, ABASIOIIMECS B OONbIIEH WX MEHBIIEH CTENEHUN «OOBEKTHUBHBI-
MU» WIH «CYOBEKTUBHBIMU». Cpeny HUX HeoOXonMMo NPUHUMATh BO BHUMa-
HUE pEITyTal o KOMITaHWHU, HeOIpeae/ICHHOCTE B MTAHUPOBAHUM pELLIEHUH,
APEIATCTBUSA B YHpaBJIeHUHY KOMIaHUEN (U171 KOTOPBIX HE CYLIIECTBYET YETKOTO
METOAa MoacyeTa), U, HAKOHEL], XOTS U B MEHBILEH cTeneHH, HecrOKoiCTBa
¥ HeYIOOCTBa, IPUYHUHEHHBIE WIEHaM PYKOBOICTBA KaMTiaHHUM» 14,

A. DpraeneBckuil, oneHnBasg npaBoBYO HO3UUI0 KOHCTUTYLIMOHHOTO
Cyna, BBICKa3aHHYIO B BBbILIEHA3BaHHOM ompefeieHUu, nuuer: «CyecTsb

'3 Tlokposckuit 1.A. OcHOBHbIe npoGeMbl rpaxaaHcKoro apasa, M.: Craryt, 1998. C. 145.

114 Onpepgenelne KoHcTUTYIMoHHoro Cyna P® ot 4 gexkabps 2003 r. Ne 508-0 «O6 orkase
B ApUHATHH K paCCMOTDEHUIO Xano6bl rpaxnaHuHa [lnapmana Bnagumupa ApkaabeBuua
Ha HapyUIeHHe €TO KOHCTUTYUMOHHLIX ApaB 1. 7 cT. 152 I'paXaaHcKoro Koaekca PoccniicKoi

Mepepanmi.
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0OOCHOBaHHBIM MO3ULNI0 KoHcTuTylimoHHoro Cyna o ToM, 4TO B ciyyae
YMaAJIEHUS AEJIOBOM penyTanuy 1opUaNYecKoro Jiiia OHO BIpaBe Tpeho-
BaTh MPSIMO HE NMPENYCMOTPEHHbIE 3aKOHOM KOMIICHCALIMY HEKHUX, TaKKe He
ofipe/ieJIeHHbIX 3aKOHOM «HeMaTepHaJbHBIX YOBITKOB», HE NIpeaCTaBsieTcs
BO3MOXHBIM» ', U najiee: «YMasieHye OEJIOBOM penyTaiyMy I0puInNdecKoro
JIViia, HeoNpeAeJIEHHOCT) B IJIaHKPOBAHH Y ero NalnbHe Hile il nesITeIbHOCTH,
OpensaTCTBAS B YIIpaBieHUHN UM, OECIOKONUCTBO Y HEYAOOCTBA, MPUYNHEH-
Hble YJleHaM eTr0 PYKOBOJICTBa, — BCE 3TH MOCNENCTBUSA, KBAUIN(PHLNPYEMEbIE
EBponeficKUM CynoM Kak «HeMaTepHaJIbHble YOLITKK», BIEKYT WIA MOIYT
NOBJIeYhL BOZHUKHOBEHHE YOBITKOB MaTePHATILHBIX» 16,

Il. AcraxoB, onenupasg 370 ompenenenne Koncruryunonuoro Cyna
yKa3bipaeT Ha BO3MOXHYIO JIMHIBUCTHUYECKYIO OLUMOKY, TaK KaK «C TOYKH
3pPEHUS HaMOHAJILHOTO 3aKOHa (MOCKOJILKY HET TaKOro 3aKOHa, KOTOpPhIf
OBl OTHOCMJT YOBITKM K HeEMaTepHalbHON opMe Bpena), 3TO paBHOCUIILHO
TOMY, €cJIM OBl IIpecTyJieHNe ObIJIO Ha3BaHO I'paXJaHCKO-IIPaBOBLIM 0011E -
CTBEHHO ONacHBIM felicTBueM (Oe3neficTBeM)» !,

I'M. Pe3nuk, K.M. CxioBckuii yka3ssipaloT: «HemarepyaibHble yObIT-
KH», IpUYNHEHHbIe JOPUAKYECKOMY JIMLLY — a UMEHHO 3TOT OOBEKT 3alliy-
Thl HAXOAUTCH cefyac B e HTpe npobiieMbl — HE MOIYT TOJIKOBAaThCs B TOM
CMBbICJIe, YTO IOPUANYECKHM JINLIAaM MOXET ObITh IPUYUHEH MOPATLHLIN BpEL
JINOO 4TO UCHBIThIBAEMble UMH HOCJIEACTBUS UHBIX HapylUuleHUM, OCTaBasACh
HeMaTepHATbHLIMHA, MOTYT JaBaTh MIpaBO Ha MAaTEPHATILHYIO KOMIIEHCAIIMIO,
OTJUYHYIO B IPUHHIIE OT B3BICKAH M YOBITKOB» '8,

Il1aBHBIM HEJOCTAaTKOM B JINTEpaType CYUTAETCS TO, YTO OTCYTCTBYET XOTh
KaKoe-TO peryJypoBaHue BO3MeIlleHUS Bpena AeJ0oBOH penyrauyy 1opu-
JIMYECKOTO JINLia, ero MoHATHe N npu3Haku. OnHUM U3 IMIaBHBIX YCJIOBWH,
Ha KOTopoe obparaeT BHuMaHve Epponefickuit Cyn 1o nmpasaM 4eJioBeKa,
sIBJISIeTCA HAINYNEC 3aKOHA, KOTOpLIN OBl ipenycMaTpUBajl OTBETCTBEHHOCTh

15 Dpnenesckuit A. O noaxose KoHcturyunonHoro Cyna P® k 3aniuTe AenoBO# penyrauuu
FOpHANYECKHX JIML // X03IHCTBO U npaBo. 2005. Ne 4. C. 113.

116 Tam xe. C. }114.

17 Acraxos [1. O 3a1MTe YECTH U 1E€TOBOM penyTanuy lopuandeckux nuy // CoBpeMeHHOe npaBo.
2005. Ne 12. C. 40—44. TepMHH «HeMaTepuanbHble YOBITKH» ABISIETCSA KaJbKOR € AaHTTTMIICKOro
non-pecuniare damage (HeAEHEXHBIH MY HeMaTepHaibHBIN YORITOK), B OTIHYNY OT hpaH1(y3-
ckoro domage moral (MopanbHbIH Bpe/i»). [TepBas TpakKTOBKA COOTBETCTBYET B GONbLICH cTENE-
HYM aHIUMCKON cHUcTEME NpaBa, TAC IOMUHUPYIOT NPEUEACHT U BEPAUKT, yeM (paHIy3CKOH,
ocHoBaHHo# Ha Koaekce HanoneoHa 1804 r., u aHaornyHa oTeYE€CTBEHHOMY I'PaXK1aHCKOMY

3aKOHY, KOTOPOMY HEW3BECTHH APYTHE (hOpMEI YOBITKOB.

118 Pesuuk .M., Cxiiosckuit K. 1. [lenopas penyrauus: cniopst ¢ yyactueM CMM / nox odul.
pel. noxT. opui. Hayk K. .M. Cxiosckoro. M.: Craryt, 2006. C. 41.
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nasa i

3a IpUYMHEHNE Bpeaa AeJoBoil penyTaluu. PeryimpoBaHye 3Toro Bonpoca

'K PD Henb3g npusHath YAOBAETBOPUTENBHBIM.,
Tem Gojiee cMmenpIM OKa3alcs 3aKoHonareb, co3napuinii YI1K PD, npeny-

CMOTPEBIUU I B cT. 42 TaKOE NMOHATUE, KaK Bpell, MPUYHUHEHH b JEJTIOBOM PeITy-
TaUyH IOPUAMYECKOro L. B cBA3M € 3TMM BO3HHMKAIOT CIIEAYIOLINE BOMPOCHL:
«IToyeMy 3aKoHOIaTEH OHNPEIETIHT TOJILKO TaKO! BHA Bpena, Kak Bpen AeJIo-
BOM penyTauuy I0pHMIANHECKOro Jnua?» Y 10puandeckoro Jiua uMeroTes Tak-
XK€ ¥ Ipyrye HeMarepualbHble OJlara U HEMMYLLECTBEHHBIE TIpaBa, HarpuMmep
fpaBo Ha pupMeHHOe HAMMEHOBAaHKE, IPaBo Ha TOBAapHbIMA 3HaK. B 4. 4 ct. 42
YIIK P® npenycmatpuBaeTc BO3MOXHOCThL BO3MELIEHHSA TOJNLKO MMYILE-
CTBEHHOTO Bpejia ¥ MOpaIbHOrO Bpeja. MMeer M norepneBIUMMA NpaBo Ha BO3-
MerieHHe (pHU3MYECKOoro Bpeia, 1 OTHOCUT JIN 3aKoHOIaTe b BpE 1€JI0BOH pe-
AyTagy K MOpaIbHOMY Bpeay WiN K UMYIIECTBEHHOMY Bpeny”?

HeobxonumMo OTMETHUTD, YTO B OTHOLLUEHU N TOTEPHEBUIETO — HOPUINYECKO-
'O INLia — HEeoOXOIUMO CO31aTh OTNEbHYIO HOPMY, TaK KaK Bpeld, KOTOPbIA MO-
3KET ObITL IPUYHHEH I0PMANYECKOMY JINLLY, — UMYLLICCTBEHHBII. MatepuaibHag
HIpupoia Bpeaa 1eJIOBON penyTauuyn 1 HEBO3MOXHOCTh NCUXOIOI'MYECKUX CTpa-
JTAHUH IOpUIMYECKOrO JIU 1A ObLia 000cHOBaHa Bhiliie. Bpen neoBoit penyraliuu
BCETa CBA3aH y 10pHANYECKOro JINL@A C IOTEPE A 1OXONOB, C JOMOTHUTEILHBIMHA
3aTparaMy Ha BOCCTAaHOBJIEHWE NEIOBOM peHyTalyuy, MpOBeneHUS OO0ee MH-
TEHCUBHBIX PEKJIAMHBIX KaMIIaHUM, BeneHUE cyAeOHbIX npoueccoB. [1pu 3ToM
HeoOXONMMO TOMHUTD, YTO Bpe/l, IPUYNHEHHBIM NEJTIOBOM peryTalny 10pHan-
YeCKOro JIM11A, NOIIEKUT BO3MEILIEHHIO B IOPSIKE YIOJIOBHOTO CYAOIIPOU3BO] -
CTBa TOJILKO IPH NPUYNHEHNH TAKOTO Bpeia NpeCTYIVIEHUEM.

Eciin nipoaHain3upoBaTh COCTaBbl MPECTYIVIEHNH, KOTOPIE MOI'YT NpH-
YUHHUTL Bpel AeJIOBOM peNyTaln, TO Mbl BUANM, YTO B OOJIBLILINHCTBE CIy4a-
€B HEIIOCPEICTBEHHBIM OOBEKTOM AIBJISIETCH HE AEJOBas pernyrauus, a Apy-
I'€ HEUMYILECTBEHHbIe OJIara, IpuHaLiexamme I0pnanyeckKkomy JnLy.

Bpen nenosoit penyrauuy cBsizaH yaile BCeTO HE C peajibHbIM YHIEPOOM,
a C TCMM JOXOJaMH, KOTOpbIe OpeANpUATHE HE NOTYUYNIIO 10 IPHUYNHE yMa-
JIEHWA [E€JIOBOH penyTauuu: KINEHTHl pacTopriii 10roBop, 3¢ deKTUBHOCTh
yHipaBJICHUA KaMINaHWEN MOHMU3UIIAcCh, KOJIMYECTBO BhIIIyCKAEMOMN MpONYK-
LIMM COKPATUIIOCH, YBETMYMIINCH pacXoAbl HA PCKIAaMHbIE KAMIIAHUUN U T.1.

M3BECTHO, YTO «HEMOJyye HHbIE AOXObI» U «YNyHIEHHAs BHITOAa» B OT-
HOLIEHWHU IOPUAUYECCKUX JIUL — MOTEPHEBIIUX — BO3MEILICHHUIO B ITOPAIKE
yroJIOBHOI'O CYAONPOU3BOACTBA He NnomiexuT!?.

19 B oTIMuMe OT IPUYMHEHH Bpe/la rpaxaaHuHy... Tak, [TonoxeHne «O nopsjke Bo3MellleHUs
yuiep6a, NIpUIUHEHHOTO MpaX/12aHAM HE3aKOHHbIMU IEHCTBUAMM OPraHoB JIO3HAHUS, TIpeiBapH -
TEJILHOTO CICACTBUA, TIPOKYPATYPhI M Cyja», YTBepxkIeHHOe YKasoMm [lpeananyma BepxoBHoro
Cogera CCCP ot 18 Mas 1981 1. «O BozMeteuuu yiepbta, HIpHYMHEHHOTO rpaXianHy Heaa-
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Taxum obpa3oM, HOAEXHUT MY PacCMOTPEHUIO U BO3MEILEHHUIO HCK O
IIpPUYMHEHNU N Bpela NeoBOM pernyralid COBMECTHO C YTOJIOBHBIM A€NOM?
Wnu npuunHeHune Bpena nesoBoit penyTraluy — 370 TOJILKO OCHOBaHME s
OpHU3HaHUA opuIndecKoro jguua norepneBuinM? Yro o3HayaeT colo3 «u»
MEXIY «Bpela €ero UMYILIECTBY» U «1€7I0BOM penyTanuei»? O3Hayaer 1y 3To
TO, YTO IOPUIANYECKOE JIN[IO NPU3HACTCA NOTEpHEBUINM, €CJIM HapyulcHEbI
oba 311 Onara, WJn 1ocTaTOYHO TOABKO HapylleHNs ogHOro U3 Hux?

MoXHo yTBepXnaTh, 4TO O BPEIOM, IPUYNHEHHBIM E€JI0BOM pelnyTa-
UM IOPUIHNYECKOTO Jina, B YTOJOBHOM HpolLecce ciaeayeT NoHUMarh ymMa-
JIEHUE OLIEHKHU JeATebHOCTH IOPUANYECKOrO Jina B 0OILEeCTBEHHOM CO-
3HaHWH, MOBJIEKIIIee 3a cOOON UMYILIECTBEHHbIN Bpe IOPHIHYECKOMY JTULLY
B BUJI€ YOBLITKOB.

Ecyin npyynHeHWe Bpena A€JIOBOM penyTalyy 1opuaudecKoro Juna sB-
JisseTcd OCHOBaHMEM U NPU3HAHUSA €ro MOTepHeBILEM, TO B 3TOM ciydyae
MCKHM O BO3MEIIEHHHU «pelyTallMOHHOIO Bpella» NTOJLKHBI ObITH paccCMOTpe-
Hbl COBMECTHO C YTOJIOBHBLIM fenoM. Ilog comHeHue HeoOxomuMo mocTa-
BUTH BOIIPOC O TOM, UTO IOPHIANIECKOMY JINIY HE MOTYT BO3MEILIATHLCS HEMOo-
JIYYEHHbIe NOXO/IbI B OPSANKE YIOJOBHOTO CY1ONPON3BOACTRA.

§ 3. OCHOBbI 3aIMTbI HEMMYLIECTBEHHDBIX APAB NOTEpPNEBLLKX
B YroN0BHOM Npoyecce

Crarea 6 YIIK PO onpenennia HazHa4yeHHEM YTOJOBHOIO CynqOHpPOU3-
BOJICTBA 3aILMUTY MPaB U 3aKOHHbIX HHTEPECOB JINL U opraHu3alui, 1orep-
feBIIMX OT MPECTYIJIEHHUS.,

Hapsay ¢ nMmylllecTBEHHBIMH TpaBaMHU 3allMTe M oXpaHe Hojiexar
TaKkKe HeMMYLIECTBEHHBIE MpaBa, HeMarepHajlbHble Ojara, rnpUHallexa-
1 Me moTepreBlIVM, B MEPBYIO oyepenhb pedb fo/DKHa MATH O TAKUX HeMa-

KOHHBIMM JJe ICTBUSIMM TOCYIApCTBEH HLIX M 00111eCTBe HHBIX OpraHU3aluii, a TakXKe J10/DKHOCTHBIX
JIML TIPM UCTIOJTHEHUU UMM CIYXKeGHBIX 003aHHOCTEN» U MEXBEIOMCTBE HHOM MHCTpyKlinell oT
2 mapra 1982 r., cornacHo cT. 2 [TonoxeHnus ot 18 mMas 1981 I., onpeAessAIOT, YTO BO3MEIEHUIO
mojiexar: 1) 3apaGoTOK M Jp. TPYAOBbIE JOXOAK!, ABNAIONINECS OCHOBHBIM NCTOUYHHKOM CpEJICTB
K CYLIECTBOBaHMIO paXAaHWHA, KOTOPHIX OH JUIUWICS B pe3yJbTaTe HE3aKOHHbiX AEHCTBUM;
2) neHCHst WK nocobue, BhIIIATA KOTOPLIX GuLj1a IPUOCTAHORIEHA; 3) UMYNIECTBO (B TOM YMCIIE
JeHbI'H, JeHEXH bie BKJIAL! Y NIPOUEHTHI HA HUX, OOHUral{MH rocyAapCTBE HHBIX 3afiIMOB U BLIMTaBLIXe
Ha HUX BLINIPLIUIN, MHBIE (eHHOCTH), KOH(MUCKOBAHHbIE HIIH OOpalle HHOe B IOXOJ rocyapcTsa
CYZIOM, MTUOO UIBATOE OpraHOM AO3HAHM A WIH Npe IBApDUTENBLHOTO CIIEACTBHSI, a TAKXKEe UMYLIIECTBO,
Ha KOTOpOe HAIOXEH apecT; 4) IITpagbl, B3bICKaHHbIE BO UCTIONTHEHHE TIpUTOBOpa Cyla, CYAeGHbIe
M3EPXKU M HHBIE CYMMBI, BhITUIAY4E€ HHbIE TPAXIaHMHOM B CBfA3M C HE3AKOHHBIMU IEUCTBUAMY; 5)
CYMMBI, BbITLIayeHHble IpaxJaHHHOM 32 OKasaHHe IpHANYeCKON noMoiun. CM.: MHCTpyKums //
BioJuieTeHb HOPMATH BHEIX aAKTOB MUHHCTEPCTB U BeIoMCTB. 1984. Ne 3. C. 3~10.
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fmasa 1

TEPUATILHBIX OJlarax, KakK XH3Hb, 3J0POBbE, YECTh, JOCTOMHCTBO, XEJIOBas
penyTalusd ¥ TaKUX HEMMYNIeCTBEHHBIX MTpaBax IOTEpIieBLIEro, Kak MpaBo
Ha UMS, [IpaBo Ha HeNNPUKOCHOBEHHOCTh IMYHOCTH, ITpaBo Ha HENIPUKOCHO-
BEHHOCTH XUJIYIIA, [IpaBo Ha TaifHYy TIMYHOMN XH3HU U IpYTHE.

OnHUM M3 CITOCOOOB OXpaHbl Y 3alUTBl 3TUX OJ1ar CYy>XUT WHCTUTYT
I'PaXXIaHCKOTO MCKa B yroJIOBHOM IIpOLIECCE.

B nuteparype yxe B Te4eHUE JUIMTEJILHOTO BPEMEHH OOCYXHaeTcsl BO-
[POC O NPUpOJE IPaKIaHCKOro UCKa B YTOJIOBHOM IIPOLIECCE U O MPUHAL-
JIEXKHOCTH ATOTO HHCTUTYTA K OIpeie/IeHHOM oTpaciu npaBa. [paxnaHckui
YICK B YTOJIOBHOM IIpoliecce sIBJISIETCS OfHUM U3 CaMbIX CIIOPHBIX 1 HEypery-
JIMPOBaHHBIX UHCTUTYTOB'%.

IpaxxmaHckuit UICK B YroJIOBHOM IIpoliecce pacCMaTpUBAIOT KaK KOM-
IIJIEKCHBIN MeXOoTpacjieBOM HHCTUTYT, KOTOPBIH peryJupyeTcsl U YroJIOBHO-
npoliecCyalbHBIM, U TpaXIaHCKO-TpoliecCyaTbHBIM ITpaBoM!?!,

B.M. Bo3poB oTpHlLlaeT HEOOXOXUMOCTh PacCMOTPEHHUS TIpaKHaHCKO-
ro MCKa BMECTE C YTOJIOBHBIM JIEJIOM, CYUTAsl, YTO 3TO OTBJIEKAET CYIbIO OT
IJIaBHOIO — pellleH sl BOIIpoca 0 BAHOBHOCTU WIXM HEBUHOBHOCTH JiM1ia. Jlo-
[TOJTHUTEJILHBIM apTYMEHTOM UYXEPOJHOCTH I'paXIaHCKOro MUCKa B YroJIOB-
HOM CYIOITPOM3BOICTBE, MO MHEHUIO YYEHBIX, SIBJISETCS OTCYTCTBHE HOPM,
pPeryJupyIomux ero paccMOTpeHue B yrosioBHoM mpolecce!?. P.J1. PaxyHoB
paccMaTpuUBaJj rpaXIaHCKMH UCK KaK UHCTUTYT YrOJIOBHO-IIPOLECCYaATLHOTO
TIpaBa, KOTOPhIN IOJDKEH OBITH yPETYJIUPOBaH ToJibKo HopMaMH YIIK PP1!Z,

BoJIBIIMHCTBO aBTOPOB CYUTAIOT, YTO pacCMOTPEHHE IPaXIaHCKOro UcKa
HeOOXOMUMO OCYILECTBI/ISIT COBMECTHO C YIOJIOBHBIM HEJIOM, TaK KaK 3TO
B OOJIBLLIEH CTeleHU CrocOOCTBYET BOCCTAHOBJEHUIO NpaB ITOTEpIIEBIIIE-
IO, IIPH 3TOM OCHOBHBIE€ BOIIPOCHI JOJDKHBI ObITh YPEryJIMPOBaHB HOPMaMHU
YrOJIOBHO-TIpOLIECCYAILHOTO TIpaBa, YTO HE MCKIIIOYAeT BO3MOXHOCTE IIPU-
MEHEHHUS. HOPM FpaXIaHCKOI0 M IPaXdaHCKO-IIPOIeCCYyalbHOTO TIpaBa IIo
aHAJIOTUH, €CJIM OHU He MPOTHBOpPEYAT OCHOBHBIM IpUHLUMNAM U HOpMaM
YIOJIOBHOIO Mporecca ',

% Cm.: Tlonanckuit H.H. Ouepx pa3sutnsi COBETCKOM HayKy yIOloBHOTo npouecca. M., 1960.
C. 56.

121 CM.: CoBeTcKMik rpaxaanckuil npouece / nof pel. A.A. Jobposonbckoro, A. Q. Kieitmana.
M., 1970. C. 345.

'Z CwM.: bo3pos B. I'paxnarickuii uck B yrolosHoM npoliecce HeyMecTeH // Poccuiickas 10cTH-
tuus, 2001. Ne 5. C. 21--24.

'2 PaxyHoB P.Jl. Y4aCTHUKHM YrolOBHO- IPOLIECCYATBHOM ACATEIBHOCTH 110 COBETCKOMY IIpaBy.
M., 1961. C. 254,

124 CM.: boxnes B.I1. [Ipumerenne Hopm MK npu paccMOTpeHMN IPaXIaHCKOro HcKa // Co-
peTckast loctuums. 1971. Ne 15. C. 18—19 ; Kyaun @.M. I1pou3BoACTBO 110 IPaXAaHCKOMY UCKY
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B.I. aeBonpenensier rpaXknaHCKUM UCK B YTOJIOBHOM ITPOLIECCE KaK KOM~
TUVIEKCHBIH HWHCTUTYT, KOTODBIH TpecTaB/IsieT COO0M COBOKYITHOCTE HOPM,
peryJiMpylolIuX OO1IECTBEHHBIE OTHOLIEHHUS (YTOJIOBHO-IIPOIECCYANLHbIE)
[0 TNTOBOY UMYLIECTBEHHEBIX TTOCIIENCTBUN MTPECTYIUIEHUS B Chepe YroyoB-
HOTO CyIOIIPOU3BOACTBA U BKIIOYAET B c€0s, B CUJIY €IUHCTBA MaTepHaTb-
HBIX TpaXIaHCKO-IPaBOBBIX OTHOIIEHWI B YIrOJOBHOM U TIpPaXJIaHCKOM
[IpoLeccax, 3JIEMEHTHI IPaXJaHCKO-IIPaBOBOTO METO/1a PErYIUPOBaHUS 12,

HMHCTUTYT rpaXIaHCKOIO McKa KaK KOMIUIEKCHBIA HHCTUTYT paccMaTpUBa-
10T A.I. Ma3zanos'®, B.I1. Boxses'?’, B yaCTHOCTH UM YKa3bIBaeTcs Ha TO, YTO
ipu npumeHenur HopM ['TIK B yrosioBHOM nipoliecce HEOOGXOAUMO COOJIOnE-
HUe e1re OJHOrO YCJIOBUA: OHY He KOJLKHLI [IPOTUBOPEYUTL HOPMaM YIOJIOBHO-
TpolueccyaibHoro ItpaBa. [1pu 3ToM HOpMBI YTOJIOBHO-ITPOLIECCYATILHOTO TTpa-
Ba [IPUMEHSIOTCS HENOCPEICTBEHHO, a He 10 aHATOFUH ',

H.J1. TleTpyxuH cripaBel/IUBO yKa3bIBal, YTO MeXaHUYECKU} MepeHocC
HOPDM TpaXJaHCKOIo IIpolecca B YIOJIOBHBIHM IPOLIECC MOXET BCTYIIUTH
B [IPOTUBOPEYME C TAKUMH MPUHLMIIAMH, KaK [IpaBO OOBUHAEMOrO Ha 3a-
IIUTY, CBOOOJa OOXA&/OBaHUA IPUIOBOPa U HEMOIMYCTUMOCThL IMOBOpOTa
K XyI1UeMy JUiss OOBUHSI€MOTO, 06Xal0oBaBIleTo TPUTroBop!?,

®.M. KynuH BepHO THLIET, YTO «OOI1IECTBEHHEE OTHOILUEHUS] Hapy-
IarTcd npectyrvienueM. CocraB ITPOTUBOIIPABHLIX JeMCTBUH OZHOIO M3
CYOBEKTOB OONIECTBEHHBIX OTHOLIEHUH 3aKpellieH B HOpMaX YToJIOBHOIO
Konekca P®. IIpoueccyaibHas ¢dopMa IpaBOIIPUMEHEHHUS STUX HOPM 3a-
KpelyieHa B YToJIOBHO-TIpolieccyalbHOM Konekce P®D. Takum o6pasoM,
TpaXXJaHCKHHA HCK TIPENCTaBisieT cOOOM MpoueccyalbHbIE OTHOLIEHUS IIO0

B HoBoM YIIK P®: KoHuenTyanbHbie 0OCHOBHI pedopMbl YIOJIOBHOI'O CYI0NPOn3BoaCTBa B Poc-
cuu // Matepnaiipl HaydyHoW KoHpepeHuuu 22—23 auBaps 2002 r. MHcTuTyT rocyaapcrsa u npaBa
PAH ; Kynun @.M. ['paxaaHcKuii KCK B yI'OJIOBHOM NpOLECCE KAK WHCTUTYT 4acTHOTO Nnpasa //
ITyGnuyHoe U yacTHOE NpaBo: npoOieMbl pa3BUTUS U B3auMoJcHCTBUA, 3aKOHOAATE]BHOIO
BLIDAXEHUS U IOPUAXYECKOM NpakTHKU. MaTepuain BeepoccHiickoit HayyHO-TIpaKTHYECKOH
KoHdepeHuuu. Ekarepunobypr. 1998 ; Maszanos A.T'. I'paxXnaHckuii ucK B yroJloBHOM rpolecce.
M., 1977. C. 14—15; T'opoGell B. OcoGe HHOCTH pacCMOTPEHUS I'paX/1aHCKOT0 UCKA B YTONOBHOM
npouecce // Poccuiickas roctuud. 2001, Ne [, C. 47-50.

125 [Taes B.T. CoBpeMeHHbIE NIPOGIEMBI MPAX/IAHCKOTO MCKA B YroJloBHOM npollecce. JI., 1972.
C. 13-14.
126 Masanos A.I'. [paxxaaHCKuil KCK B yrolloBHOM npotecce. M., 1977. C. 37-38.

17 Boxbes B.I1. [TpumeHeHue HOpM I'TIK npu paccMoTpe Huy rpaXXAQHCKOTO UCKA B yTOJIOBHOM
npouecce // CoBerckast locTulud. 1971, Ne 15, C. 19,

1% JlomoHocoBa E. [IpuMeHeHue aHaloIuM B rpaxaaHckom npase // COBETCKas 0CTULMS.
1973. Ne 22. C. 13,

12 [TerpyxuH V1.J1. BripaBe 14 KaccallnonHast UHCTAHLUMSA U3IMEHUTD CYMMY IpOKIaHCKOTO HCKa
1o yroiopHoMy feny? // CoBeTCKOe rocyqapcTBo u npaso. 1966. Ne 10. C. 45-49.
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{nagai

BOCCTaHOBJIEHUIO HApPYILUEHHLIX ITpaB NoTeEPIIEBLIETO, ABIACTCA YIOJIOBHO-

[pOLIECCYaTbHBIM HHCTUTYTOM» 1,

B.B. BrnaguMupoBa cuuTaeT, YTO «IIPHPOJa IPaXIaHCKOro HCKa Kak
peabUJIUTallMOHHOrO MHCTUTYTA BBITEKAET U3 Bpesa, IIPUYUHEHHOTO Tpe-

CTYIlJIEHHEM, a TNOTOMY IPaXIaHCKMI UCK ABJISIETCHd UHCTUTYTOM YroJioB-
HOTO Mpoliecca, M paspelliaTb €ro HeoOXOOUMO B KOMILIEKCE € JAPYTMMH

YroJIoBHO-TpoLeccyalbHbIMH Botnipocamux» Pl FO . JluBnmmn u A.B. TuMo-
HIEHKO O60CHOBAHHO M10OJIaraloT, YTO rpaXIaHCKHl UCK — CaMOCTOSITE b-
HBI YTOJIOBHO-TIPOLIECCYATbHBIA HHCTUTYT! .

Cnenyer OTMETUTD, YTo I1. 1 cT. 1 YI'K P® roBopur o ToM, YTO nopsaaoK
YIOJIOBHOTO CYHOIPOU3BOACTBA Ha TeppuTopuu Poccuiickoit Penepauuu
ycTaHaBnuBaeTcsd HacrossiiiMM KopekcoM, ocHoBaHHBIM Ha KoHcrutyuuu
Poccuiickoit ®enepaiiun. Kpome toro, B Hopmax YIIK P® HeT nosoxe-
HUIi, KOTOpble OBl OTCHUIATM K HOpMaM [paxnaHCKO-TipoleccyalibHOro Ko-
nekca Poccuiickoit @epepainy'>.

A.[l [IpK cripaBe/UIMBO MoJiIaraer, YTo «I'paxaaHCKUM MCK B yrojioB-
HOM TIpolleCce UMeeT MarepHalbHO-ITPaBOBYIO HPUPONY, C TOYKH 3pEHUS
NIpoLIECCYATLHOTO TIpaBa, OH SBJISETCS YTOJOBHO-TIPOLECCYaAIbHBIM U KakK
COCTaBJIsIoN[as YacTh UHCTUTYTa MCKa B I1€JIOM BKJIIOYaeT B cebsl ero 3Jie-
MEHTHI C Yy4eTOM TpeOGOBaHMU CyniHOCTH yrojioBHoro npoiecca. C TOYKH
3pCHUS MaTEPUAILHONO MpaBa IPaXJaHCKUHA UCK MOXET OCHOBBLIBAThCS
Ha HOpMax rpaXxaaHCcKoro, 6101 XETHOro, TPYJ0BOro H HHOro MaTeépuajbHO-
TO rpaBa»',

130 Kyaud @.M. CyllHOCTb M CTpYKTypa NpeaMeTa YIoA0OBHO-IPOLECCYalbHOTO peryiMpoBa-
Hud // Marepuaisl 106uneitHoit BcepocCMCKoM HayyHO-NpakTH4YeC KO KoHdepeHuny «JIBa
BEKa Iopuan4eckoit Hayku 1 obpazoBanus B KazaHckoM yHuBepcutete ( r. Kasaup 1314 man
2004 r.). Kaszaub, 2004, C. 380-385.

13 Bnanumuposa B.B. KomneHcaums MopajisHOro Bpella — Mepa peabGuanTalumnm noTeprie BLIETro
B POCCHICKOM yroioBHoM npouecce. M.: Boatepc Knysep, 2007. C, 119.

B2 Tusmny Y0 1., Tumomuenko A.B. HazHaueH e MHCTUTYTA FpaXXAaHCKOTO MCKa B YTOJIOBHOM
npouecce // Poccuitckas wctuyud. 2002. Ne 6. C. 21.

133 B Pecnybnuke Ka3saxcran npunsto HopMatuHoe TocTaHoBilenue Tnenyma BepXxoBHoro
Cyna Pecnybnunku Kazaxcran ot 20 mioHs 2005 r., B KOTOpOM yKaspiBaeTcs: «B cooTBeTCTBHM
CY.2CT.2Mu.6CT. 162 YIIK B YyI'OJIOBHOM NpoLecce BONPOCH, OTHOCAILMNECS K MpaXXaaHCKO-
MY HCKY, Pa3pellaloTCs Ha OCHOBaHMM YTOJIOBHO-NPOLECCYAILHOTO 3aKOHa. B Tex cayyasx,
Koraa npoueccyalbHble OTHOLIEHHS He YPETYJUPOBaHbl, TIPUMEHSIOTCS HOPMBI IpaXK1aHCcKo-
NpoIleCCyallbHOI'0 3aKOHO JaTeIbcTBa B TOM 4yacTH, B KOTOPOH OHM He nipoTtuBopeyart YITK». Cum.:
CoopHuK [TocTaHoBieHu it [Tnenyma Bepxosnoro Cyna Kaszaxckoit CCP, TlnenyMa Be pxosHoro
Cyna Pecny6auku KasaxctaH, HopMaTHBHBIX NocTaHOBAeHHI Bepxosroro Cyaa Pecny6inku
Kazaxcran (1968—2006). AnMa-Atel: TOO « U3a-Bo-HopMma-K», 2007, C. 471.

134 [Ttk A.I'. AKTYa/IbHble BONPOCH! rpa)KAaHCKOTO MCKa B YTOJIOBHOM Ipoecce: aproped. IHC. ..
KaHJ1. lopuil. HayK. CMoJieHcKk, 2007. C, 42,
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Bo3MelieHHe HEUMYILECTBEHHOro Bpela, NPUYMHEHHOIO IpeCTyIlie-
HUEM TIOTeprieBLUEMY, SBJISETCS 4YacThlO WHCTHUTyTa IPaXIaHCKOIro HcCKa
B YTOJIOBHOM CYAOINPOU3BONCTBe. [pak1aHCKU UCK B YTOJIOBHOM CYIONPO-
U3BONCTBE, O€3yCIIOBHO, UMEET YTOJIOBHO-IIPOLIECCYATIBHYIO IPUPOLY, KOTO-
pas BbITeKaeT U3 CT.CT. 6 U 42. YIIK P®. TIpaBuna paccMOTpeHuUs rpaxiaH-
CKOT'0O UCKA COBMECTHO C YTOJIOBHBIM JI€JIOM JOJIKHBI OBITh I1peyCMOTPEHBI
Yro/IoOBHO-NpOLIECCYATLHBLIM KOXEKCOM, a HOpMbi [paxmaHckoro komekca
U [paxxaaHCKO-TIpOLIECCYATLHOTO KOEKCA OJXKHBI TIPUMEHSITHCS TONBKO
B TeEX CUTyallUsX, KOTa CTaTbd YrOJOBHO-TIPOLIECCYAILHOIO TIpaBa CONEp-
Xar 6J1aHKeTHble JUCTIO3ULIUY. HYaCTUYHO BOMNIPOC O periaMeHTalUu NpU-
3HAHUS NIOTEPIIEBLIUM, IIpeAbABUBIIXM UCK O KOMIIEHCALMX IPUUHUHEHHO-
O NIpeCTyIUieHHeM MOPaJBLHOTO Bpeia, rpaXX1aHCKKUM UCTILOM paspellaercs
B [TocraHosnenuu Ilnenyma BepxoBHoro Cyna Ne 17 ot 29 uions 2010 r,
B KOTOPOM yKa3zbIBaeTcsl: «B cuny nonoxenuii u. 1 ct. 44 YIIK PO norepnes-
K, npexbsIBUBIINI TpeOOBaHWE O BO3MENIEHUHU UMYUIECTBEHHOIO Bpe-
JIa, a TaKkKe O KOMIIEHCAlIM¥ TIPUUUHEHHOIO TIpecTyIlJIEHUEM MOPaNBHOIO
Bpena, JOJXEeH OBbITh NPU3HAH I'PaXXJaHCKUM MCTIOM. Pelienue o Nnpu3Ha-
HUH IpaXTaHCKHUM UCTLIOM MOXET ObITh IPUHATO N0 OKOHYaHUS CyIeOHO-
ro cJeACTBUS U 0OpMIIETCS TIOCTAHOBJIEHUEM CYIbH UM OINIpefeieHUEM
cyna. KpoMe toro, B 1. 22 NpeaycMaTpUBalOTCs Cllyyalh BOCCTaHOBJIEHUS
IIpaB MOTePIIEBLIErO, KOTOPbIE ObITU Hapyllie HbI B CTaIUU NpeIBapUTENIbHO-
ro paccjiefoBaHusl; «IIpy ycCTaHOBJIEHUH, YTO OpraHaMH IpeBapUTEBHOTO
pacciieJOBaHUs NoTeprieBlleMy He pa3bsICHEHO €ro [paBo Ha lipexbaBIeHUE
rpaxaaHCKOro MckKa, Cyly clefyeT YCTpaHUTh JONyLIEHHOE HapylleHUe,
pa3bsICHUB NOTEpIEBIUEMY €ro IpaBa B XOI€ IpeXBapUTEIBHOIO Ciylla-
HUS TUOO B NOATOTOBUTEIBHOM YacTH CymeOHOro 3acexaHus ( 4. 1 ¢t 234,
4. 1 cT. 268 YIIK P®), a npy HATUYKUU K TOMYy OCHOBAHUI NPUHATE MEPHI
1o obecrieye HUIO rpaXaaHCKOro uckar». TeM caMbIM BepxoBHbiil Cyx npu-
3HaJI HEOOXOUMOCTD PacCMOTPEHUS IPpAXKAaHCKOro HCKa COBMECTHO C yro-
JIOBHBIM JIeJIOM KaK Crloco0 3alllMThi IpaB NOTEPIIEBILIETO U NIPEXYCMOTpeE
MeXaHW3M BOCCTaHOBJIEHUS NpaB loTeprieBlIelo Ha BO3MEILIEHHE UMYIIie-
CTBEHHOTO BpeJ U KOMIIEHCAUWIO MOpalIbHOTO Bpejia, Bpeia, NpHUNHEHHO-
ro ero JieJIOBoyl penyrailuu.

[Ipy BO3MewnieHUH Bpelda, MPpUUUHEHHOIO HEUMYLIECTBEHHBIM IpaBaM
U HeMaTtepHalbHbIM OJlaraM INpecTyrsieHUeM, B NEPBYIO odepenb B Hayke
YTOJIOBHO-TIPOLIECCYA/IBHOTO TIpaBa JoJXHa ObITh OlpejelieHa CYLIHOCTh
W NIPUPOAa 3TUX HEMMYLIEeCTBEHHBIX IIPaB U HEMaTepUanbHBIX 6J1ar, KOTO-
PbIM NIOTEHIUATLHO NPECTYIVIEHHEM MOXET OBITH IPHUUHEH BpeEI.

HeobxonuMo BHOBb 0GpaTUTLCS K HOPMaM I'PaxJaHCKOTo Npapa, Tak Kak
UMEHHO TaM CKOHCTPYUpOBaHa CUCTeMa HEUMYLUeCTBEHHBIX NpaB U HeMare-
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nasa1

pUaTbHLIX 61ar B niepBoM naparpade 3Toi 1M1aBhl paccMaTpuBaiach CUCTEMA
HEMMYLLECTBEHHEIX IIpaB U HEMaTe pUATLHBIX OJ1ar B rpak1aHCKOM IIpaBe.

3aciyXyBalolIMMU BHUMaHMA SIBAsioTCS TipeuioxeHuss M.J1. HoxpuHoi,
KOTOpast CYUTAET, YTO JIMYHBIE HEUMYIIIECTBEHHbIE TTPpaBa GU3UYECKOro JIMIa
MOXHO OOheIUHUT B «IIPaBe JINYHOI cBOOOAbI». OHa npeaaraeT 3aKpernuTh
3TO MpaBoO B 3aKOHE CJIEAYIONIUM OOpa3zoM: «DU3nyecKue JULA BIIpaBe 3a
U3bATUSIMU, YCTAHOBJIEHHBIMU 3aKOHOM, 110 CBOEMY YCMOTPE HUIO COBEPLLIATh
nobbie neiicTBUS B HEUMYLIECTBEHHOI cdepe, HalpaBleHHbIE Ha MaTepu-
AILHBIC YU HEMaTepHATBLHBIE 6J1ara, a TakKe YCTPaHsITh JIIOObIE IIPESTCTBUS
B OCYLIECTBJACHUH STUX AEUCTBUI CO CTOPOHHI BCEX TPETHUX JUIL

B yactHocTH, PpU3nYecKUe JULa 00J1axaloT CBOOOLOM cjIoBa, CBOOOAOM
olIpeieJICHUS coiePXKaHUs CpeACTB IMYHOIO OOIIEHUS Y JIMYHOM JOKYMEH-
TalUU, CBOOOAOU OIIpees/ICHUSI CBOEIo Tojioca U BHEUIHEro 00JIMKa, CBO-
6o00i coBeplIEHUS pa3IMYHLIX TEJIOABUXEHUI, CBOOOION NEpeABUXEHUS,
BbIOOPa MecTa NIPeObIBaHUS U XUTebeTBa Ha Tepputopuu PO. K 1opuanye-
CKHUM JIML[AM 3TOT NNYHKT OTHOCUTCS B TOM MEPE, B KOTOPOE 3TO BHITEKAET U3
UX npuponanl»'?’, HeMarepuanbHble 6j1ara oHa Nnpemiaraeét UMEHOBaTh MH-
TepeCaMH: MHTEPEC 1O 3auIUTE YECTH, JOCTOUHCTBA, CJIOBOM pemyTaluu,
XU3HH, 300pOBbS; UHTEPEC B HENPUKOCHOBEHHOCTH XWIHNA, MHTEpEC
B HCIIPUKOCHOBE HHOCTH YaCTHOM XU3HU, UHTEPEC B HETIPUKOCHOBEHHOCTH
CPEJICTB JIMYHOTO OOIIEHUS U T. 1. %

DTa TOYKa 3peHUSI HaXOJUT CBOE OCHOBAHUE B JOPEBOJIOMOHHON JIU-
Teparype: Tak, A. KBayeBcKull onpenesssn UHTepec Kak 6jiara, HEob6Xoqu-
MBIE JUISI XXU3HU U ee HyXa'Y. UHTepecaMy UMeHYeT NpaBa, 3aKpeIieHHbIE
B KoHcturyruu, U.I. CMupHoBa. B yacrHocTH, OHa yKa3biBaeT: «B nacTosi-
1I€e BpeMs B cepe YrOJOBHO-IIPOLECCYaNbHBIX OTHOLIEHH I TOCYapCcTBO
3alMLIAET HE BCE YACTHBIE MHTEPECHl, HYXXAalouMecs B Takoi oxpaHe. Tak,
HallUTA 3aKOHOJATeJILHOE 3aKpeIyieHUE TapaHTUHU o0ecreye H Ul HeNpuKocC-
HOBCHHOCTH yacTHOMN xu3HU (4. 1 ct. 23 KoHcrutynuu P®), Hemnpukoc-
HOBCHHOCTH JIMYHOCTH (cT. 22 KoHcturyuuu P®), HeMpUKOCHOBEHHOCTH
XUnuua (cr. 25 KoHcruryuuu P®), raiinbl epenucku, MOYTOBLIX, TEje-~
rpaHBIX ¥ UHBLIX OTIIpaBleHUIN U coobleHUi (4. 2 cT. 23 KoHcTUTyLun).
He nonyywin yetkoro 3akperyie HUs rapaHTUM 6aHKOBCKOM, KOMMEPYECKOM

1> Hoxpuua MUJL. ['paxnaHcko-npasosoe peryinpoBaHHeE JIMYHBIX HEUMYIIECTBEHHBIX OTHO-
LIeHUH, HEe CBA32HHBIX ¢ uMymecTBe HHBIMU, CI16.: M3n-Bo «JOpuanyeckuit Lientp-TIpeccs,
2004. C. 138.

136 Tam xe. C. 190—-194,
137 KpaueBCKHit A. OO yroioBHOM npecie[oBaHHu, JO3HaHHH U NpeIBapHTEILHOM HCCIleOBaHMU
npectyniennii. U. 2. CII6., 1867. C. 3.
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TailHBI, TIO3TOMY HeE Bce HUHTEpPeCch OXPAHAIOTCS 3aKOHOM...»3% TloHsaTue
«WHTepec» UCTIONB3YETCS MHOTMMU HayKaMU: Ticuxosiorueit, punocoduei,
3KOHOMUKOH, COLIMONIOTUEN U IOpUCTIpYAEHLIUEH,

OTnpaBHBIM IJIS1 BCEX OCTANBHEIX olipeie/ieHUI ABAsIeTCS puUnocodckoe
(rHoceoJsiornyeckoe) roHsATUE HHTEepeca. VIHTEpec — ATO pealibHasg NpUYU-
Ha COlUaNIbHBIX NEACTBUM, COOBITUM, CBEpILIEHU, CTOALIAd 3a HENIOCPE -
CTBEHHBIMU NOOYXKIEHUSIMH YYaCTBYIOLIMX B 3TUX AENCTBUAX WHAUBUIOB
U couuanpHbix rpynn'¥. MHTrepec B TICHUXOJIOTHM pacCMaTpHMBaeTcs Kak
CYObeKTUBHAs KaTeropus, oTpaxalonas SBJIE€HUS YEIOBEYECKOIo CO3Ha-
HUA', CrelyeT corjiaCuThCs C TEMH aBTOpaMH, KOTOphIe CYUTAIOT, YTO UH-
Tepec — 3TO Kareropus cyoheKTUBHO-OOheKTUBHAS, TECHO CBA3aHHag C IT1o-
TpeOHOCTIMHU YesioBeKa, MHTepechl U NMOTPpeOHOCTH OTIE/IBHOTO HHAUBUAA
IpenoTIpeaeNSIOTCS BHEUIHUMHU YCIIOBUSMMU €T0 XXU3HHU, U B 3TOM CMbICJIE
OHU 00beXTUBHBI. HOo HOcUTENlEM MHTEpPeca SBJisleTCs CO3HAHUE YesloBeKa,
U B 3TOM CMBICJIe UHTepec cyOheKTUBEH. O4eBUAHO, YTO UHTEPEC SIBJISIETCS
eCTeCTBEHHBIM IPONOJDKEHUEM IToTpedHocTel YenoBeka. Ho nmorpedHocTe it
TOJILKO COIL[MAJIBHBIX, KOTOPBIE OOYCJIOB/IEHBl COLMABHBIMUA OTHOLLIEH U -
MU, B KOTOpble MHIUBHJ BCTYIIaeT WIH B KOTOPBIX HaXOIMUTCS.

3HayeHUe UHTepeca B NpaBe OBLIO NTOKa3aHO HEMELIKUM yueHbIM P. He-
PUHIOM, PycCKU ydyeHbIii-TeopeTuk H.M. KopkyHOB ynayHo pa3Bui €ro
YYeHHe, 110Ka3aB, YTO COJAEPXAHUEM IOPHANYECKON HOPMBI SBASETCH HeE
YTO WHOE, KaK pa3rpaHUYeHHUEe HHTePeCcOB. B YaCTHOCTH, OH yKa3bIBa, YTO
«Ka)xas jopugudeckasg HopMa CoIepXUT olipenesie Hue Nnopsika Iojib30Ba-
HUS CUJIAaMU A1 OCYLLIECTB/IEHUS Pa3HOOOpa3HbBIX YeJIOBEHECKUX UHTEPECOB
C LIEJIbIO YCTPAHUTE UX CTOJIKHOBeHHe» Y, Bce pasHooOpa3HeIe ciiyyau CTOJ-
KHOBEHUS HHTEPECOB U, CAENOBaTEIbHO, HEOOXOMUMOCTh MX PEryJiMpoBa-
HHUS OH CBOJIUJI K CJIEAYIOLIEMY:

1) cTonKHOBEHHUE COBEPILIEHHO OJMHAKOBBIX UHTEPECOB,
2) CTOJIKHOBEHHE HEOIUHAKOBBIX, HO PABHOLIEHHBIX HHTEPECOB,;
3) cTONKHOBEHUE HepaBHOLEHHBIX HHTEPECOB.

138 CmupHosa U.I'. HTepec — NMoHATHe yrofioBHO-npoueccyanbHoe // locynapcTso n npaso.
2008. Ne 8. C. 1418,

13 Mdpnocodekuit sHUMKIIONe AnYecKuit ciioBaph / nop ped. J1.®. Unwsnuesa, [1.H. Qenoceesa,
C.M. Kosanesa, B.I'. ITanoBa. M., 1983, C. 86.

140 Cm.: Beiicenos b.C., Cabukenos C.H. Kareropus nuTepeca 8 npase // CoBeTCKOe INOCy1apCTBO

1 npaso. 1971. Ne 12. C. 110; I'pu6anos B.[T. OcyuiecTBAEHHE U 3a1llMTa IpaX1aHCKUX npaB. M.,
2000. C. 236 ; Mansbues [.B. CootHolnenpe cyObe KTUBHBIX ipaB, 0053aMHOCTER M HHTEPECOB

COBETCKHMX IpaxaaH // CoBeTcKoe rocyapcTso M npaso. 1965. Ne 10. €. 20.

14! KopkyHoB H.M. Jiekuuu no o6ieit reopuu npasa. CI16.: V3g-Bo «[Opuandeckuit LIeHTp-
ITpecc», 2003. C. 168.
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fhasa 1

OueHp BaxHO 3aMeyaHue H.M. KopkyHoBa npu pa3rpaHUYeHUU pa3-
JIMYHBIX TT0 UEPAPXUU HUHTEPECOB, KOTOPOE KacaeTcs yyeTra OOLIUX UHTEpe-
COB IIpHU pa3rpaHUYeHHU YacTHBIX. Haubosee obuie U3 HUX OH Ha3bIBaeT
«AHTEpecaMy MHUpa» 4,

CnoxHoOCTh U3y4eHUS KaTeropuu «3aKOHHBIH HHTepec» 3aKiloyaercs
B TOM, YTO HOpMBI [IpaBa He coliepXXar ero olpenejieHus. B reoperuyeckon
JIUTEpAType coaepKaTcd pasJIMYHbIC OMNpeAesieHUs] 3aKOHHOIO WHTepeca.
B nepByio oyepear HeOOXOAUMO 00paTUTH BHUMaHUE Ha He Bcerga ogHo-
3HayHOE MOHSTHEe — <«3aKOHHBII uHTepec». MHOTAa 3aKOHHBIH MHTEpEC
MOHUMAETCS KaK IpaBOBOM UHTepEC UJIU KaK OXpaHSIeMbI 3aKOHOM UHTE-
pec. B yactHoctu, PE. Iykacgan o stoMy noBoay yka3bIBaeT, YTO IpaBo-
BbI€ U OXpaHseMble 3aKOHOM UHTEPEChl — HE TOXIAECTBEHHBIE COLUANBHBIE
aBiaeHus. VX paznuyue, 1o ero MHEHHIO, 3aKII04YaETCs B TOM, YTO IIpaBo-
Bbi€ HHTEPECH POPMUPYIOTCS YCIOBUSIMUY OONIECTBEHHON! XU3HU U UMEIOT
CBOM clieliudpUYecKHe cpeacrBa yaoBlieTBOpeHUsd. OXxpaHseMble 3aKOHOM
UHTEPECHI — ITO Te, KOTOPble TOCYAapCTBO rapaHTUPYET € ITOMONIbIO IIpaBo-
BeIX cpeactB'. H.A. lllaiikeHOB pa3nuyaeT NOHITHE «3aKOHHBIH UHTEpPECH
U «OXpaHsieMbIi 3aKOHOM HUHTepecC». Pa3/inyue OH BUIUT B 06eCIIeYyeHHOCTH
UHTEPECOB CYOBEKTUBHBIMHY NipaBaMy. OXpaHsieMble 3aKOHOM UHTEPECHI OH
Ha3bIBaeT 3aKOHHBIMHU, €C/IM OHU He obecleyeHbl CYyOLeKTUBHBIM IIpaBOM
U IOpUIMYECKUMHU UHTEPECAMHU, eC/Id OHU 0becredYeHbl TakoBbIMU!44, TaKoe
AeJieHUe He BIIOJIHE KOPPEKTHO, TaK KaK OTJIYHe 3aKOHHOIo UHTEpeca OT
CYOBEKTHUBHOIO [IpaBa 3aKilo4yaeTcss B TOM, YTO 3aKOHHBIE MHTEpPECHl Ha-
NpSMYIO HOpMaMJ [IpaBa He MNpPeAyCMOTPEHBI, a BBITEKAIOT U3 NIPUHLUIIOB
Y ODLIIUX MTOJIOXKEHUW MpaBa; «...3aKOHHBIA UHTEpEC — BCETO JIULIB [TpOCTast
[IpaBOBas 103BOJIEHHOCTD, BhITEKAIOILIAs U3 OO1IETO CMbICIIa 3aKOHOAaTe b-
CTBa ¥ peaJlu3yeMasi TOJbKO B TOM cjlydae, ecliy ¢pakKTuyeckd UMEIOTCS Bce
YCNIOBUS [J151 3TOTO» 14,

ApyruM oTinyueM 3aKOHHOTO WHTEpeca OT CyOhe KTUBHOTO TIpaBa sSIBJis-
eTCqd HAJIMYHUE TI0 OTHOMIEHUIO K CYOhe KTHBHOMY IIpaBy COOTBETCTBYIONIEN
KOppeCoHAUpyIollle i 0693aHHOCTH, IO OTHOLUEHHIO Xe K 3aKOHHOMY UH-
Tepecy 3Toil 00A3aHHOCTH HET.

142 KopkyHoB H.M. Jlekuuu no o6meit reopuu npasa. CII6.: N3a-8o «iOpuanydeckuit LieHTp-
ITpecc», 2003, C. 170.

> 'ykacsin. P.E. [TpaBoBble 1 oxpaHsieMble 3aKOHOM HHTepechl // CoBeTCKOE rocyapcTBO
n npaso. 1973. Ne 7. C. 115-116.

14 1lafikeHos H.A. [TpaBoBo# cTaTyc IMYHOCTH U ee MHTepechl // 26 cvezn KITCC u pazputne
Teopuu npasa. Ceepaiosck, 1982, C. 105.

' CM.: Manbko A.B. CyGLeKTHBHOE NpaBo M 3aKOHHbIY NHTepec // [TpaBoBeeHue. 1998. Ne 4,
C.57.
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A.B. ManbKo faer crenyloniee onpeaeicHUe 3aKOHHOro MHTepeca: «3a-
KOHHBIH WHTEPEC — 3TO OTPAXEHHOE B 00 LEKTUBHOM Npase Jin60 BLITEKAIO-
11Iee U3 ero OOIIETO CMBIC)IA U B ONPE/EJiEeHHON CTENeHU rapaHTUPOBAHHOE
rocy1apCTBOM NPOCTOE IOPUANYECKOE JO3BOJIEHUE, BhIpaXaloleecs BCTPEM-
JIEHUSIX CYOBEKTA NOJIb30BaThcsl KOHKPETHBIM COlIMaIbHBIM 6)iaroM, a Tak-
€ B HEKOTOPBIX CiiyyasiX obpairaThbCs 3a 3alIMTON K KOMNETEHTHBLIM Opra-
HaM — B LIEJISIX YIOBJIETBOPEHUS CBOUX NOTPEOHOCTE I, HE NPOTHBOpPEYALIHUX
oOueCTBEHHbIM» 46 AHaNIOr'MYHOE MO COAEPXKaHHIO offpeAesieHUE 3aKOHHO-
ro uHrepeca 1aHo A A. EpollieHko «OxpaHsaeMblil 3aKOHOM UHTEPEC — 3TO
IOpUIMYECKH NpeNyCMaTpUBaeMoe CTPEMIIEHHE CYOBEKTA B JOCTUXEHUU TEX
oJ1ar, objiafaHue KOTOPBIMU JO3BOJIEHO FOCYIapCTBOM U OOECIIEYEHO TIYyTEM
NPeNOCTaBJIEHNUS JIM LY IPAaBOBLIX BO3MOXHOCTEN onpeaesieHHOro Bumga» 4,
Kputukys onpeaeneHue 3aKOHHOIO MHTEpeEcA Yyepe3 Kareropuio CTpemJe-
Husg, U.E. CeHHUKOB [aeT euie OAHO onpeaeieHe 3aKOHHOIo UHTEpeca:
«3aKOHHBIA UHTEpEC -~ 3TO TPU3HAHHAY 3a CYOLEKTAMU HOpMaMH TO3U-
THUBHOIO ripaBa HEOOXOAUMOCTh NOJIL30BAHUS ONpeAesiEHHBIM COUMalbHBIM
bJsiarom, BbIpaxaroniascs B IOpUAMYECKHU 3aKpENIEHHOW A03BOJIEHHOCTH
cybbeKTa coBepllarh XEeHCTBUS, HanpaBJieHHbLIE HA NOJbL30BaHMUE YKa3aH-
HBHIM Oj1aroM, a Takxe B HEOOXOMAUMBLIX ciyuyasax obpallarbesd 3a 3alluToil
K KOMIIETEHTHEIM rocy1apCTBEHHLIM OpraHaM M opraHamM MeCTHOIO caMoy-
[paBjieHus B LeisX oBecrneyeH sl TaKoH BO3MOXHOCTU» ', B 3TOM onpese-
JIEHUU CTUpAETCd OJHO M3 pa3iMuuil CyOBLEKTMBHOTO NpaBa U 3dKOHHOIO
HHTEpeca, B YaCTHOCTH, pe€Yb UIET O 3aKperyieHHOCTH 3aKOHHOTO UHTEepeca
B HOpMe NnpaBa. 3aKOHHBIN UHTEpEC JOIXKEH 00ecneyUuBarLCsl, rapaHTUPO-
BaTbCcsi HOpMaMHM TIpaBa, HO 3TUM OH U OTJIMYaercd OT CYObEKTUBHOTIO Nnpa-
Ba, YTO HanpsIMyl0 CBOEro 3aKpelJIeHUS B BUIE TAKOBOTO OH He NoJiyyaer.
Ecnu paccmarpyBarTh COOTHOLIEHHE 3aKOHHOTIO HHTEPECA U CYOBEKTUBHOTO
npaBa, TO U TO, U Jpyroe npejacrapiisier coOOON OoNnpeaeeHHOe JO3BOJIEHUE
WKW BO3MOXHOCTh. Cy0ObeKTHBHOE NpaBoO SIBISIETCHS BBLICIIUM NpPOSIBJIEHU-
eM 3aKOHHOIro MHTepeca, KOTOphl HanpsMylo MpeaycMOTpeH 3aKOHoaa-
TeJILCTBOM, A pyrumu cioBaMu, 3aKOHHBI# MHTEPEC UHOTrAA NOJy4yaeT CBOE
BhIpaxXeHHe B BUJIE 3aKpelJieHHOIO HOpMaMH TipaBa CyOBEKTUBHOIO Npasa,

14 CpM,: Manbko A.B. Cy6bekTHBHOE 1ipaBo M 3aKOHH b MHTepec // [1paBoBeserue. 1998. Ne 4.
C. 56.

147 Epoutenko A.H. CyneGHast 3amnra oxpaHsi€eMbIM 3aKOHOM HHTepeca // CoBeTcKas I0CTHIIHAL.
1977. Ne 13. C. 19.

148 CennukoB M.E. 3akoHHbil MHTEpeC KaK (OpMa BbipaXeHHsT MPaBOBbIX BO3MOXHOCTEH
103BOJIEHUIT N 06bekT cyaebHo-npapoBoil 3amuThl // FOpKiry6: XKypuHan «[1paso: Teopust
n [Ipaxruka». 2002. Ne 3. C, 14.
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a B HEKOTOPBIX CJIyuastX CyLIECTBYET BHE CYOBCKTUBHOIO NpaBa U BLITEKACT
U3 OOLIMX TIOJIOXEHUH ¥ MPUHIMNOB IpaBa. Ho cyniecTByeT U UHast ToykKa
3pEHUS, B COOTBETCTBUH C KOTOPOH «3aKOHHBI MHTEPEC BO3ZHUKAET U Cy-
IIECTBYET HE caM No ce6e, HO B GOPME CyOBEKTUBHOTO NpaBa, NOJTHOCTLIO
3amnoJIHgs ero codoii. CyOhreKTUBHOE NpaBo 6ECCMBICIEHHO 0€3 UHTEpeca,
a MHTEpEC GeccuiieH 6€3 npaBa. YOepUTE U3 CONEpXaHUs NpaBa UHTEpEC,
U Bbl NOJIYYUTE MYCTOM COCYI BO3MOXHOCTH, TOJIyio ¢GOpMY, BHYTPH KOTO-
poil HUYero HeT. JIMIIUTE 3aKOHHBIA HHTEpEC POPMBI CYOLEKTUBHOTO Mpa-
Ba, U BbI IIPEBPATUTE €10 B CMYTHYIO HAJIEXAy, a 3aUHTEPECOBAHHOTO Cy0h-
eKTa — B abCTpaKTHOTo MeuTares»'¥,

DTa ToYKa 3PEHUS UMEET CBOE pallMOHANILHOE 3€pHO, KOTOPOE 3aKII0O-
yaeTcy B cienyooueM. Eciy 3akoHonaresp MpeXycMOTpeNl CyObEKTUBHOE
npaBo, TO €r0 HEOOXOXUMEIM 3JIEMEHTOM U COCTaBJIAIOLIEH YacThIO gBJIs-
eTCsq 3aKOHHBLIA UHTEPEC, U B 3TOM cCJIyuyat OH peaiu3yercsd OJHOBPEMEH-
HO c peanu3auHeil cyobeKTUBHOTIO npaBa. Ho, K coxaneHuo, HE Bce 3a-
KOHHBIE UHTEPECH] BO3MOXHO 3aKpENUThL B 3aKOHE B BUIE CYOBEKTUBHBIX
npaB. [IpyunHaMu, No KOTOpHIM HeJib3s yperyJlupoBarh HOpMaMU TIpaBa
BCE 3aKOHHKIE MHTEPECHI, IBJIETCH UX MHOToOOpa3ue, a TakKXKe HEBO3ZMOX-
HOCTh OOECNEYEHUS UHTEPECOB MarepualbHO. B cyOBEeKTUBHBIX NpaBax
oTpaxaloTcyd 0oJice rIyOUHHbIe, 60JICE BaXHbie NTOTPEOHOCTH, YEM B 3a-
KOHHBIX UHTepecax. Cnenyer corlacuthess ¢ H.B. BUuTpykoM, KOTOpHIii
CYMUTAET, YTO NPEMAECIIB NPAaBOMOYHUHA 3aKOHHOTO UHTEPECA YETKO HE chop-
MYJIUPOBaHbl B KOHKPETHBIX IpaBOBLIX HOpMaXx, & BRITEKAIOT U3 COBOKYII-
HOCTH NPaBOBLIX HOPM, AECHACTBYIOLIUX ITPABOBLIX MPUHIUUIIOB, IPAaBOBLIX
IJePUHUIM A,

TaxuM o6pa3oM, Teopus NpaBa YKa3blBacT Ha CICAYIONIME TIPU3HAKH 3a-
KOHHOTro uHTepeca'>!:

1) OH NpexocTaBsseT BO3MOXHOCTD IOJIB30BaThCS OINPENCIEHHEM COLU-
aJIbHBIM OJ1aroM;

2) OHOGYCJIOBJIEH MaTepHAILHBIMU U JYXOBHBIMH YCIIOBUSIMU XHU3HU 06 LiIE-
CTBa;

3) OH HeceT onpee/IeHHYIO PEryJISTUBHYIO HATPY3KY;

' E.A. Morosuioskep. MHTepec KaK CymHOCTHBI{i MOMEHT CY6beKTMBHOTO NpaBa (MBWIN-
CTHUYeCKMH acrniekT) // Ipasosenenne. 2003. Ne 1. C. 35.

1% Butpyk H.B. Cuctema npas nnunocTH // TIpapa AudHOCTH B COUMANTUCTHYECKOM 0GLIecTBe.
M., 1981. C. 109,

B! Hamnbonee IpKO OHM MPOABASIOTCS B CpaBHEHUM ¢ CyGBEKTHBHBIM TIPABOM i I03TOMY BO
MHOTOM HOCAT CPaBHUTENILHO-NIPOU3BOTHBIM, & HE CAMOCTOSITE/IbHHIIf XapaKTep. 3TO M onpasaa-
HO TEM, YTO U BJINTEPATYPE, U B 3aKOHOJATE/ILCTRE KATETOPHS «3aKOHHBI MHTEPEC» YIOMUHaeTCS
pSIIOM € CYOBEKTH BHBIM NIPABOM.
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4) aBngercd OqHOBPEMEHHO IOPUANYECKUM CPENCTBOM YIAOBJIETBOPEHMS
COLlMaIBHBIX NOTPEOHOCTE MHAUBUAA;

5) BbIcTyNaeTr KakK oOheKT NpaBoBOM OXPaHbl ¥ 3aLIUThI;

6) npeacTaBifeT cOOOH COLHATIBHYIO BO3MOXHOCTD;

7) COCTOHUT U3 ABYX 3JIEMEHTOB (BO3MOXXHOCTE COBE PLUEHUS OTIPeaE/IeHHBIX
AEUCTBUU U BO3BMOXHOCTH OOpalllEeHUA 3a 3aiuToi);

8) He obJlafaeT YETKUMHM I'paHUIaMH J1O3BOJIEHHOTO NOBEAEHUS;

9) daBngercyg onpeaesieHHBIM «CTpaXOBaTEeIEM» [IpaBa OT OTCTaBaHUS B pa3-
BUTUH U COOTBETCTBUS NPaBOOTHOLIEHUSIM;

10) 3aKOHHBIA HHTEpEC MO CPaBHEHUIO C CYyOhe KTUBHEIM IpaBOM 00J1a1aeT
CBOMCTBOM «yIJyoNgThCs» 12 B cpepy, e peryJupoBaHUe C NIOMOIIbIO
CYOBEKTUBHOTIO NNpaBa HEBO3MOXHO,

Borpoc 3aKkoHHOro MHTEpeca pacCMarpyBaics CneUaIMCTAMUA B 001aCTU
yronopHoro npoiecca (M.C. Ctporosuy, B.M. Kamunckast, 51.0. MoroBusos-
kep, AJL. Upinkun, 3.Q. Kynosa, U.A. Jlu6yc, 3.B. Makapoa, H.C. Anek-
cee, B.I. Jaes, 3.3. 3unary/uiuH) u rpaxaaHckoro nporecca (M.A. [ypsuy,
K.C. I0Onenscon, JI.M. Yeyot, A A. Mensnukos, P.E. [ykacgH u ap.).

[1py 3TOM B YroJIOBHOM TIporIecCe KAaTeropusi 3aKOHHOro UHTepeca pas-
pabaThIiBa€TCs KaK B OTHOHNIEHUHY OOBUHSIEMOTO, NOA03PEBAEMOTO, TaK U NO-
TepreBluero. Caeayer oopaTUTh BHUMaHHE TOJIBKO Ha 3aKOHHBIE HHTEPECH]
ITOTEPIIE BLLIErO, KOTOPbIE HOCAT HeMAaTEepHUAIBHBII U HEUMYIIECTBEHHBIN Xa-
paKTep, HapylleHBI [IPECTYNIJIEHUEM U HYXJAIOTCHd B BOCCTAHOBJIEHUH.

B.M. KopuykoB moa 3aKOHHBIMM HHTEpecaMHu JIMYHOCTH [MOHUMa-
eT CTpEMJIEHUS U JXKE€JJaHUFd YYAaCTHUKOB YTrOJIOBHOIO CyaONPOU3BO/JICTBA
IOCTUYhL COLHabHO 3HAYUMBIX U TMOJIE3HBIX PE3yJIBTATOB, NO3BOJIEHHbIE
B MHOM MpaBoBoil popMe MO0 BOBCE HE HalleAIUe OTPaXEHUST B 3aKOHE,
HO He NpOTUBOpedanue OOIMM NPUHIUIAM U NOJOXEHUSIM YIroJIOBHO-
NpoLeCCYATBHOTO npapa'>. ABTOP CTPEMUTCS COOTHECTH UHTEPECH] OTAENb-
HOro yyacTHHKa YroJIOBHOIO CydoNnpOU3BOACTBa ¢ UHTEpeECcaMU OblllecTBa
(COLMATBLHO MOJEe3HbIMK). B cdepe yrosoBHOro cyalonpou3BOACTBA 3TOT
[MOAXOH NpeIcTaBiseTcsl eIMHCTBEHHO BepHBIM. IIpu 3TOM clegyer or-
METUThL HEOOXOAUMOCTh NJOCTUXKEHUS B YTOJIOBHOM CYIONPOU3BOJACTBE He
TOJILKO COLIHAJILHO 3HAYUMBIX, HO U IOPUIUYECKHU 3HAYUMBIX pe3yJIbTaTOB,
TaK KaK B YTOJIOBHOM IIPOLIECCE TOCTHXEHUE COUUATIBHO 3HaYUMBIX [[eJIel

OJXHO OIUpaThcsd Ha NpoLeccyallbHYIo, IOpUAHYecKyo ¢opmy. Ta xe

152 TepMuH A.B. Majgpko. CMm.: Manbko A.B. CyGbeKTHBHOE NpaBo M 3aKOHHBIN UHTepeC //
[TpaBoBeaenne. 1998. Ne 4. C. 59.
153 KopHykoB B.M. KOHCTHTYUHOHHAIE OCHOBHI I10JIOXKEHNST IMYHOCTH B YTOJIOBHOM CYZOIN PO-
u3soacTee. Capatos, 1987. C, 85.
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MBLICAL O €JUHCTBE 3aKOHHBRIX NHTEPECOB JINYHOCTU N OOLLECTBa B YIOJIOB-
HoM cynonpounssozcTse 3syunr y H.H. TTomsinckoro™®. Heckoslhko HHOM
no3uluK Npuiepxupaercs 3.B. Makaposa, Kotopasi cUuTaeT, YTO «3aKOH-
HbIMY MHTEpPECAMU YYACTHUKOB YTOJIOBHOTO Npoliecca SIBISIOTCS XXKU3HEHHO
BaXXHbIE HHTEPECH, TaKHE MOTPEOHOCTH JINYHOCTH, KOTOPBIE HOCSIT XapaK-
Tep NPaBOBOI BO3MOXHOCTH, HE NTPOTHUBOPEYAT 3aKOHY, BRITEKAIOT U3 €0
TpeGOBaHUM, a TaKKEe He HapyLIaloT NpaBa U CBOOOAB! U 3aKOHHblE NHTEPE-
Chl I'paXJIaH U OXpaHSIEMbIC 3aKOHOM HHTepeéu 00lllecTBa ¥ rocy1apCTBa».
U nanee, 3aTparupasi TeMy COOTHOILUEHMS ITYOTUYHBIX U YACTHRIX HHTEPECOB,
OHa yKa3bIBAE€T Ha NPUOPUTET JINYHLIX, 3aKOHHBLIX HHTEPECOB HAJl NHTEpE-
caMu OOHIECTBEHHBIMHM, KOHCTATUpPYs: «3aKOHHbIE UHTEPECH! OTAENBHOIO
YyesJOBeKa U ecTh NyGINYHLINA MHTEpec»'S. CTob KaTeropnyHoe 3asgBieHNe
TpebyeT HeKOTOPOTO OOOCHOBAHUS, TaK KakK, B 1LIEJIOM corjlaulasch ¢ 3T0H
MBICJIbIO, XOTeochk Obl YKa3aThk Ha HeKOTOphie HIOAHCHI COOTHOIEHHUS Y-
OJJUYHOro M YAaCTHOT'O MHTEpeca B YTOJIOBHO-TTpOLECCYaJIbHOM IIpaBe.

B.A. AzapoB nulleT, YTO «3aKOHHhle MHTepecht JUUHOCTH, Hapsly
C MpaBaMU, COCTaB/BSIIOT CAMOCTOSITEJILHBIA CTPYKTYPHBIN 3JIEMEHT MPaBo-
BOTO cTaryca JIMYHOCTU B YIOJIOBHOM CYIONpPOU3BOACTBE, He UCUepIhiBas,
OJHAaKO, MOJHOCThLIO ero cogepxxauue. OTAeAbHBIM 3BEHOM 3TOI0 3jIeMeHTa
U SBJISIOTCS 3aKOHHLIE UMYUIECTBEHHBIE UHTEPECH CYOBEKTOB YIOJOBHO-
npoLeccyabHOH AesATeTbHOCTH» 1%,

OCHOBHO# MeTOROJTOTHYECKOH MOCHIJIKON B ONpeAesieHUMU COOTHOIIEHUS
NYyOJUYHOrO W YacTHOIO MHTepeca B 00JIaCTU YTrOJIOBHO-TIPOLECCYAJTLHOTO
NpaBa IBAgeTCs TO, UTO B NYOJHUUHBIX OTpaciaX NpaBa (K KOTOPLIM CJIeAYET
OTHECTH YrOJIOBHO-TIpOLIECCYaTbHOE MPABO) CYGbeKThl NMpaBa JOLKHbI Jeh-
CTBOBATh He BJINYHOM, a B 0OLIeCTBEHHOM nHTepece, KOHPIUKT NYOANYHRBIX
M YaCTHBIX HHTEPECOB B MYOJIUYHAIX OTpaC/ISAX MpaBa MposIBISIETCS, ITpexX]e
BCCTO, B MPABONIPUMEHUTENLHOM AESITEILHOCTH, TaK KaK CaMU HOpMBI T1y-
OMYHOrO IpaBa (YroJOBHO-TIPOLECCYANILHOTO NpaBa) HalpasJieHk! Ha CO-
rJlTacOBaHUE 3TUX MHTEpecOB. B yrojloBHOM Ipoliecce YacTHhie MHTEPECH]
MMOTEPIIEBIIErO CTAHOBATCS NMYOJUYHBIMU, IOpHAMYECKNA 3HAUYUMBIMHU yXe
notroMy, 4to cT. 6 YIIK P® yasygayeHuneM yroJIoBHOro cyiolipoOM3BOICTBA
NPpOBO3Iachia 3allUTY YACTHRIX HUHTEPECOB (3aKOHHLIX) MOTEPIEBILUX.

3 NMonsivekuit H.H. Bonpocs! Teopun coserckoro yronosHoro npouecca. M., 1956. C. 178.

3 Makaposa 3.B. 3aiunTa B poccuitckoM yronoBHOM MpoLecce: MOHATHE, BUIBI, NpeaMeT
U npeaens! // TIpaBoBenenue. 2000, Ne 4. C. 34.

1% AszapoB B.A. TIpoGneMbl TEOPHH M MPaKTUKK OXpaHbl UMYILECTBEHHBIX MHTEPECOB TUYHO-
CTH B YTrOJIOBHOM CYAONPOMU3BOACTBe. OMcK: Buicmag mkona Muiuuuu MBI Poccun, 1995.
C. 29.
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B 3TOM cMbICle MOXHO TroBOpUTH 00 YHUBEPCANBHOCTH HHTEpeca
B YTOJJOBHOM CYJOINPOU3BOACTBE, TaK KaK YACTHBIM UHTEPEC B YrOJIOBHO-
NpoleccyalbHOM NpaBe NpU3HaeTcs NyoJUYHO. B 3ToM cnydae nyGauyHbli
UHTEpeC pean3yercsl NyTeM ero OCO3HAaHWUS U peaiM3aniyl cyObeKTaMu
YTOJIOBHOTO CYAONPOU3BOACTBA, B TOM YUHCJIE U ITPU BOCCTAHOBJIEHNUH ITpaB
norepnesuero. Takoi yHuBepca/IbHbIH UHTEPEC HOCUT Ha3BaHUE «OOLIETO
Gsara». Ob6uiee 6/1aro Apearnosaraet, Y7o NyTeM OrpaHMYeHUH B OTHOILle-
HUM ONpeleIeHHOro Jnla (Nnogo3peBaeMoro 1 OOBUHSIEMOro) JOCTUTAETCS
OJ1aro 1 HeorpaHNYe HHOTO KOJIMYeCcTBa JINLI.

XapaKTepH3ysl cOOTHOIIEHHWE UHTEPECOB TOCyJapcTBa M MUMYLIECTBEH-
HbIX MHTEpPECOB JUYHOCTA B OOJACTH YIrOJOBHOIO CYAOIIPOU3BOACTBA,
B.A. Azapos cnipaBeyINBO YKa3plBaeT Ha TO, YTO B COBPEMEHHBIX YCJIOBHSIX
B CHJIY KapAMHAJIbHOIO U3MEHEHUS IUKalbl COLIMANILHBIX LIEHHOCTEH HH-
TEPECH! OTAELHOTO IPAXIAHNHA, a 3HAUUT, U 3aKOHHBIE UMYIIeCTBEHHbIE
MHTEpeChl TUYHOCTHA B YTOJIOBHOM CYAONPOMU3BOACTBE BbIJABUTAIOTCS B Psif
NPUOPUTETHRIX OOBEKTOB OXpaHbl CO CTOPOHBI KOMITETEHTHBIX OpraHoB!”’,
Bce ckazaHHOe B paBHON CTeNeHN MOXHO OTHECTH U K He UMYILE CTBE HHBIM
MHTEpECcaM JINYHOCTH, B KPYT KOTOPBIX BKITIOUAIOTCS KaK JIKUHbIe HEUMYIIIE-
CTBEHHbIE fIpaBa, TaK U HeMaTepHalibHbie O/1ara ¢puU3N4YeCKUX U 10pHaUYe-
CKHUX JIUL — NMOTEPNEBILNX B YTOJIOBHOM IpoLiECCce.

BaxXHO OTMeTUTEL, UTO MHTEPEC B 3aLIUTE HEMATEPUAJIbHBIX GJ1ar ¥ Heu-
MYLe CTBEHHBIX CYOBEKTHUBHBIX ITPAB I[TOTEPIIEBILETO B YTOJOBHOM ITpOLIECCE
HOCUT NYOJIMUYHO-YacTHLIHM XapaKTep. D10 BhITeKaeT U3 cT. 6 YIIK PD. I1o-
TepreBIUNA CBOUMU COOCTBEHHBIMU JECTBUSIMH MOXET peain3oBaThk 3TOT
NyOJNYHBIA UHTEPEC O 3alATe HeMaTepHaIbHALIX OJ1ar 1 He UMYILIE CTBEH~
HbIX ITpaB MOTEPIEBLIETO B YIOJJOBHOM CYAONPOU3BOACTBE. B KayecTse 3a-
KOHHBIX NHTEPECOB NOTEPNEBLIETO MOXHO HAa3BaTh CEeAYIOUINE TIPUCYILINE
eMy ITOTPEeOHOCTH:

1) notepnesllne XOTAT NOJYUYUTh YBEPEHHOCTD, YTO MpeCTYIJIEHUE TPOTUB
HNUX He MOBTOPUTCH;

2) UM OyJeT BO3MENIEH Bpejl, B TOM UKcje U MOpaJIbHbIN;

3) nmortepneBLUINe XOTAT 3HATh, YTO XKe NTPOU3OLLIO Ha caMOM Jiejie, MoYEMY
MMEHHO OHM, NX UMYILLECTBO CTAJT OOBEKTOM MPECTYITHBIX MOCSATATEJIBCTB.
DT NOTPEOHOCTHU NPOSIBASIOTCS B SMOLIMOHABbHBIX NMEPeXNBAHNAX
foTepneslliero, B TOM YHcjle NPUBOASLIMX K Nepeolie HKe COOCTBEHHOM
LIeHHOCTH, LIeHHOCTN COOCTBEHHBIX JUUYHOCTHBIX U UMYILIECTBEHHAIX

157 AzapoB B.A. [poGnembl TEOPMM M NPAKTHKH OXPaHbl HMYLIECTBEHHBIX HHTEPECOB IHYHO-
CTH B YIrOJIOBHOM cyaonpou3BoacTse. OMcK: Briciias mwkona MUIHIHH MBIl Poccuu, 1995.

C. 36.
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maBa 1

KayecTB. M KaxkeTcst, UTO 1 OKpYXaroWMe CTaJIN K HUM OTHOCHUTBHCS HHA-

ye. ITosTOMY NpH coBepllie UK NPOTUB JIMYHOCTH JII0OOTO NPECTYIVIEHUS

HapylIaeTcs enle TAKoM HeMaTepHalbHbIM 00BEKT, MPUCYIUMH KaxXI0#

JANYHOCTH, KaK YeCTh U JOCTOUHCTBO.

JIMCKYCCMOHHBIM SIBJSIETCSl TAKXKe BOIMpOC: NMOMIeXaT JIW 5TH HEUMy-
1IECTBEHHBIE WHTepeChl U HeMaTepHualbHble O/7ara «3ainuTe» WK «oXpaHe»
B YTOJJIOBHOM cyonpon3BoicTee? M Kak HazBaTh Te NEpeXUBAHUS, KOTOPbIE
YeJOBEK MCIBITHIBAET IPU HAPYIIEHUHM €ro UMYILECTBEHHBIX MPaB U MpaB
Ha JKU3Hb U 3J0pOBbE?

B nutepaType HET eAMHCTBA TOUYEK 3peHUS HA COOTHOILEHHME MOHATUH
«3aiuTa» N «oXpaHa».

O.A. ITemkoBa yKa3pBaeT Ha TO, YTO [TOHATUEM «OXpaHa IIpaB» OXBaThl-
BaeTcs BCSI COBOKYITHOCTH Mep, obecledUBalolas HopMaJibHbIN X0 pealu-
3alMHY Npas. K TakuM MepaM MOTYT OTHOCHATBCS MepBI HE TOJIBKO ITPAaBOBOTO,
HO M 3KOHOMMYECKOIO, MOJUTHUECKOIO U OPraHU3allMOHHOIO XapakKTepa,
Hanpap/ieHHble Ha cO3JaHUEe HEOOXONUMBIX YCIOBUH. OXpaHa IpaxX IaHCKUX
NpaB NpeAnojaraeT NpUHATHE Mep, 00eCneUNBAIOILIUX Pa3BUTHE IPaXKIaH-
CKMX NPAaBOOTHOILIEHUI B MX HOPMAJIbHOM cOCTOSHMM» 8, OHa cTipaBeJIn-
BO YKa3bIBAaeT HA TO, UTO TEPMHUH «3aH[UTa» NIpUMEHSIETCA B TeX CUTYALIUAX,
Korja cyObeKT pealn3yeT CBOM BO3MOXHOCTH, NIpeJOCTaBIsIEMbIE EMY HOP-
MaMHM pa3IMYHbIX OTpacjieil MpaBa B clyyae HapylleHus ero npas. Karero-
pHST «3a1UTa» BKJII0OYAET B ce0s1 MaTepHUaJIbHbIi1 acNIEKT U NMpoLieCCyanbHbIH.
ITpuMeRNTEIBHO K NpeAMeTy HAcTOSLIEr0 UCCAefOBaHUS MaTepHUa/IbHbIHA
acIleKT 3alUThl HeMaTepHUAIbHBIX OJ1ar 1 HEMMYIECTBE HHBIX TpaB 3aKIIi0-
yaeTcsl B olpele/ieHNN O0ObeXTOB 3aIMThl YTOJOBHO-TIPAaBOBLIMU HOpMa-
MM, a CrocoObl 3ap(UThl YCTAHABIMBAIOTCH YIOJOBHO-NpOLECCYaTbHbIM
3aKOHOJATELCTBOM. BaXXHBIM SIBJASETCH TAKKE BOMNPOC O COOTHOLIEHUU
OTBETCTBEHHOCTH BHHOBHOIO M Mepax 3alllMThl HeMaTepHUalbHBIX Ojar
N HEUMYllecTBeHHBIX NpaB norepnesero. C.H. bparycek no atoMy nosony
yKasbiBaJl: «To, 4To 11l MOTEPIIeBILETO, OCYIECTBISIIONIETO CBOE APaBo MpHU
NMOMOWIH T'OCYJAapCTBEHHOTIO MPURYXACHUS, ABNAETCS MepOil €ero 3ainThi,
TO 111 OOSI3aHHOIO JIMla, HapyIIUBILIErO Yy>KOe IIPaBo U NMPUHYXIAeMOro
K €T0 BOCCTAHOBJIEHUIO, — IOPUIUYECKON OTBETCTBEHHOCTHION .

[To MEeHnnIo 3.B. MakapoBoii, MOHATHE 3aLUTH ABIseTC 0ojee WUpo-
KUM, UeM OXpaHa. 3aluTa [pas npeanonaraeT HeJonyueHue U Mpeaynpe-

158 TlemkoBa O.A. KomneHcayua MopajlbHOro Bpeja, 3aliiTa M OTBETCTBEHHOCTS NIpH NpHMYHU-
HEHMH Bpeda HeMaTepualbHbIM OnaraM U HEUMyulecTBeHHBIM NpasaM. M.. M34-Bo «Ocb-89»,
2006. C. 25.

159 Bparycs C.H. IOpuanyeckas orsercreeHHOCTh. M., 1976. C. 127.
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XIEHNE UX HapylUeHUs, B cjiyyae HapylieHUd 1paB — UX BOCCTAHOBJIEHHE

1 BO3MellleHHe IPUYMHEHHOTO Bpega'’,

C.C. AnekceeB cuMTaeT, yTo 3alllMTa HallpaB/ieHa Ha OCYLIECTBEHMUE
«BOCCTAaHOBMTEJIbHBIX» 3aflad — BOCCTAHOBJIEHME HapylUeHHOro Ipasa,
00ecneyeHHOTO IPUINYECKO 003aHHOCTBIO. OXpaHUTEAbHbIE IPABOOT-
HOWIEHMS, MO Er0 MHEHNIO, HAYNHAIOT CKIalbiBaThcs C MOMeHTa MpaBOHa-
pPYLIEHUS, K MIPU UX TIOMOLINA OCYLIECTBASIOTCS MEPHI IOPUANYECKOMN OTBET-
CTBEHHOCTH M 3a1IMTh! CYGheKTUBHBIX MpaB!e’.

WroroMuenus npuaepxupaiorcsd B.A. Tapxos, b.}O. Tuxouosa, C.A. Cabu-
KEHOB.

Tak, B.A. TapxoB nuiieT, YT0 0OXpaHa KaXIOro rpasa cylllecTBYeT [TOCTO-
SHHO, UMEET lie/Ib — 06eCleYUTh €ro ocyllecTBIeHue, He RONYCTUTH Hapy-
1IEeHMS, a K 3a1UTe IIpaB HeOOXOAUMO Npuderarh ML NpH UX HapylUeHUHU
WJIN YTPO3€e X HapylleHus'®2,

b.IO. Tuxonosa oTMeuaer, 4TO OXpaHa — 3TO COBOKYIIHOCTD NpeRyIpe-
OATEBHBIX MEP, TPUHUMAEMBIX TOCYAAPCTBEHHBIMM opraHaMu. IToa 3auiu-
TON X€ HeOOXOAUMO IOHMMaTh NMPURYIUTENBHBIN CITOCOD OCYLEeCTBIEH U
HapylleHHOIO NpaBa B LEJSX ero BOCCTaHOBJIeHUs (CpeacTBa, KOTOphIE
IIPUMEHSIOTCS TOCJIe HapylileHud ripapa)'s.

C.A. CabukeHOB NpOBOAUT CieAyIOLee pa3rpaHUyeHNe 3alUTh! U OXPAHbI:
1) oxpaHa — 3TO MO3UTUBHOE CTATHYECKOE COCTOSIHE HOPM ITpaBa, HalpaB-

JIEHHOE Ha OorpaxieHue CYObeKTUBHBIX NTPaB U 3aKOHHBIX HHTEPECOB OT

BO3MOXHBIX HapyllieHUi; 3aiuTa IpOUCXOOUT TOABKO NMpU HapyllleHUN

CYOBEKTHUBHBIX 11PaB M 3aKOHHBIX HUHTEPECOB;

2) oxpaHa OCYHLIECTBIsAETCS NMOCPEACTBOM IIPABOBLIX U HEMpPaBOBbIX HOPM
NeATeIbHOCTH, 3alliTa — TOJIBKO Yyepe3 MpaBoBbie (POPMBI JEATEBHO-
CTH;

3) cpelcTBa OXpaHbl MOTYT ObITh pacCpeROTOYEHH B [IPaBOBBIX M COLIMANbHBIX
HOpMax, 3al11Ta Xe U ee cTIOcOOb! Beerda nNpeAycMoTpeHa B HOPMaTUBHO-
MPaBOBBIX AKTaX;

4) nenp oXpaHbl — NMpeayTipeXaeHne U NpoduIaKTUKA TPaBOHApYIIeHNHA,
11eJTb 3aIIUTHl — BOCCTAHOBJEHWE HapylleHHbIX CYOBEKTUBHBIX f1paB
N UHTEPECOB.

160 Makaposa 3.B. 3amuTa B poccHACKOM YroloBHOM JIpoliecce: NOHATHE BUABL, ITpeamer
u npenens! // TNpasoBenenue. 2000. Ne 3, C. 219.

181 Cm.: Antexcees C.C. OGLas Teopus npapa. B 27. T. 1. M.: Hayxka, 1982. C. 280.

182 Tapxos B.A. OxpaHa UMyLIECTBEHHBIX JIpaB TPYASUINXCS MO COBETCKOMY IpaXJaHCKOMY
3aKOHONATENbCTBY: aBToped. JMC. ... KaH. loph. HayK. M., 1966. C. 8.

183 TyxoHopa B.10. Cy6beKTHBHbIE JTpaBa COBETCKUX I'PaXiaH, UX OXpaHa M 3aiguTa; aBToped.
IMC. ... KaHM. 1opya. Hayk. M., 1972. C. 11-13.
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masa1

[To 3TUM Xe Npu3HaKaM pasrpaHuynBaet oxpaHny ¥ 3amuty H.C. Maie-
uH. [1o ero MHeHUIO, OXpaHa NpaB — 60Jiee WUPOKOe NOHATHE, BKITIOYAO-
11ee BCe IOPUAMYECKHE MTpaBuJia Mo MOBORY onpeaesie HHoro biiara, a nox 3a-
HIMTOM MpaBa OH MOHKWMAET MEPhl, NPELYCMOTPEHHbIE B 3aKOHE, Te CllyyaH,
Korga NpaBo yXe HapyiueHo'$,

B./l. ApnalliKuH cydTaeT, YTO npaBoBasl oXpaHa 3aKIio4yaeTcd B rocynap-
CTBeHHOM IPUHYX/IECHUH, BKITIOUAIOIEM B c€0S «Hecyllne KOHCTPYKLINN».
1) MHCTUTYT OTBETCTBEHHOCTH;

2) UHCTUTYT 3alIMUThI;
3) MHCTUTYT NpeayrpexneHus;
4) MHCTHTYT MpoleccyalbHOro obecniedyeHUA'®,

Taxum 0Opa3oM, OH CBOJUT MHCTUTYT OXpaHkl TOJRKO K NIPUHYRUTEh-
HhIM AEMCTBUAM rocyiapCTBEHHbBIX OPraHOB IO BOCCTAHOBJIEHU IO HapyILIEH -
HOTO IpaBa.

HeobxonuMo nogyepKHyTh, YTO B OCHOBe Hallleil KOHUENLIMN 3aLIUThI
HEUMYLIECTBEHHLIX NpaB M HeMartepUaldbHRIX OJar rorepiieBiuero B 00-
JIACTH YTOJIOBHOTO CYRAONPOU3BOACTBA HaXOAUTCA cliefAyionee TOHUMaHne
COOTHOLIUEeHUSI OXpaHbl U 3ALLIMThI CYOBEKTHUBHBIX NPaB U 3aKOHHBIX MH-
TEPECOB I'paxaaH. YToJIOBHOE IpaBo, YCTAHOBUB ONpenc/ie HHble 0OBEKThI,
KOTOphie HE MOTYT ObITh HapylleHbl MPOTUBOINPABHAIMHU JEHCTBUSIMHU, TEM
CaMbIM OIpeReSINI0 OOBbEKTH OXpaHhbl, B TOM YUCJIE U HEUMYIIECTBEH HbIX
NpaB U HeMaTepUAILHLIX 6Jiar. B yuciio Takux npas 1 6Jiar BXOIST XXU3Hb,
3[10pOBhLe, YeCTh, JOCTOMHCTBO, KOHCTUTYIIMOHHLIE JIMUYHbIE HeHUMYLIe-
CTBEHHbIe CYOLEKTUBHAIE fpaBa rpaxIaHMWHa, HapyllleHHe KOTOphIX Bie-
4eT 3a coDOi YrOJIOBHYIO OTBETCTBEHHOCTD. YTOJOBHAIM NMpOuece Npeno-
CTaBWJI OMNpeRcSieHHbie CTOCcOOk! 3alIUTH ATUX MpaB NMpH HapylIeHUHN He
TOJIBKO BO3MOXHOCThIO NPUBJIeYEHNUS] BUHOBHOIO JIM[A K YTOJOBHOU OT-
BETCTBEHHOCTH, HO M (4TO HanboJlee BaXXHO) BO3ZMOXHOCTLIO 3asBJIEHUS
MCKa MOTeprieBIIUM O HeoBXOAMMOCTH BOCCTAHOBJIEHUS MM KOMIIEHCca-
LMY HapyLIeHHOTrOo NpaBa. TakuMm 0Bpa3oM, YToJoBHRIH KOAEKC OCYLIECT-
BJISIET OXpaHy, a YTOJIOBHO-NIPOLECCYATILHOE NMPABO — 3alUTy CYOBEKTUB-
HBIX [IpaB X HeMaTepHalbHEIX OJar JNYHOCTH.

YroJioBHO-nipoLIECCYaNIbLHOE MPABO NPERYCMaTpUBaeT CIIOCOOb! 3allIUTh
CYOBEKTUBHEIX [1paB U 3aKOHHBIX MHTEPECOB MOTEPIIEBILETO, HAPYIIEHHBIX

'#* Manenn H.C. OxpaHa ripaB THYHOCTH COBETCKHM 3aKoHoaatenbeTBoM. M.: IIpocnexT, 1985.
C. 18—19 ; AHAJIOTHYHONK TOUKM 3peHus HpHaepxupaercs: KoxeBunkoB C. H. Mepbhl 3ainuThl
B COBETCKOM NpaBe: aBroped. AMC. ... KaHH. 1Opua. Hayk. CBepiUioBck, 1968, C. 4-5.

165 ApnamixyH B, IpaBooxpannTeibHbIf MEXaHU3M: MOHATHE, HayYHbIN HHCTPYMEHTAPHH /
OxpaHUTEIbHBIA MEXaHU3M B ITPABOBO#t cucTeMe: MexXBY3. ¢6. / non pea. H.B. Burpyka. Kpac-
HosipcK: Yuusepc, 1989. C. 9.
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MpecTYIUIEHUEM: Mepbl CTUMYANPYIOLIETO (IMONOXNTENBHOIO) XapaxTepa
M Mephl MPUHYANUTENBHOTO xapakTepa. B KayecTBe Mepbl CTUMYJIMPYIOLIE-
ro xapakrepa BbicTynaioT HopMbli YK P®, npeaycMarpuBaioiiero B kaye-
CTBE CMAIYaroilero obcTosTebCTBA 3araXXUBaHNe NMPUUUHEHHOTO Bpeja.
OpHUM M3 TIPU3HAKOB [EATEJIbHOTO PACKASIHUS U OOBEKTUBHBLIM CBHIe-
TEJILCTBOM 3TOI0O TaKXe SIBJIsieTCA 3ar/IAKMBaHUE TIPUYMHEHHOTO Bpeja Io-
TepIieBLIEMY, B TOM YHUCJIe U BPeJa MOPAJIBLHOTO. Mepbl CTUMYIUPYIONIETO
Xapakrepa Iepepactalor B Mephl IPUHYAUTESILHOTO XapaKTepa B TeX CUTya-
LASIX, KOTJA B le ACTBUSAX BUHOBHOIO OTCYTCTBYET JOOPOBOJIbHOCTD.

Ho npu sToM cxinanpiBaeTcs NapagokcaabHasi CUTYallUsi: BbIOOp crioco-
6a 1 KOHKPeTHON Mephl 3allMThI IPUHAJIEXUT He CTOJILKO MOTEPIIEBLIEMY,
CKOJIbKO 0OBHHSIeMOMY. [TpakTHKa cBUETENbCTBYET O TOM, UYTO UCK O BO3-
MeElleHN A MOPAIBHOIO BpeJa 3asiB/IseTCA JAJEKO He BO BCEX CAyYasiX NMpHU-
YMHeHUs1 Takoro Bpega. Tak, no gaHHbIM C.B. KpaBuoBoii, nojiyueHHbIM
IpU ONpoce cliefoBaTesieil, rpaXXaaHCKO-TIpaBOBble TpeOOBAHUSA NPU NIPU-
YMHEHHMH BpeJa MpecTyIUieHUeM MoJaloTcsa Toabko B 11,7% cnyyaes. A no
saHHbIM A.I. Jbika, B . CMoneHcke 1 CMoOJIeHCKON 0BJacTU TOJBKO MO
6% YroJIOBHBIX JeJ 3asiBASIMCH TpeOOBaHUSI O KOMIlIEHCAllUN MOPAJIbHOIO
Bpenal®. [puunHaMy 3TOMy SABISIIOTCS HEBHUMAaHHE U OTKA3 B paCCMOTpe-
HUM TpaXZaHCKOTO UCKA COBMECTHO C YTONIOBHBIM JeJIOM, a TAaKXKe U HEUC-
NIOJHUMOCTD CYAeOHbIX pellieHNil, YTO MOPOXKAAET YV MOTePIleBILIUX MBICIH
0 De3HaneXXHOCTH VIOB/IETBOPEHUS 3asBJIeHHbIX TpeOoBaHN'®’. [1pn s3TOM
49,9% cneposarteseil BHICKA3aJIMCh 3a TO, UTOOBI CJeOBATEIN UMEJIN BO3-
MOXHOCTb €1ll€ Ha CTaJ UM TIpeBapUTeIbHOro paccjieOBaHHUS 110 COOCTBEH-
HOI MHNIMATUBe NIPU3HABATh NOTEPIIEBIUETO IPAXKAAHCKUM UCTHOM!'®. DTO
BIIOJIHE COOTBETCTBYET COBMANEHMIO YACTHBIX MHTEPECOB U NMOTPEOHOCTEH
notepneBilero ¢ NyoaMYHBIM (001IECTBEHHBIM) HMHTepecoM. [IpaKkTHKa,

166 CM,: J1bik A.I'. AKTyaJIbHble BOIIpOCH! I'PaXAaHCKOro UcKa B YTONOBHOM Mpolecce: apToped.
JIMC. ... KaH/. lopud. HayK. CMmoleHck, 2007. C. 50.

17 Tax, no naHHbiM B .S, [ToHapuna, cynst B 1993—94 11, B 11,3% ciyyaeB BBIHOCHIH peLICHHS
B HeO0OXOIMMOCTH pacCMOTPEH M rpaXXAaHCKOTO HCKa O BO3ME e HUH MOpaJIbHOro Bpea B 110~
ps/IKE TPaXHIaHCcKOro cynonpoussoncTsa. [To nannbiM H.B. KysnenoBoi — B 30% cny4aes, No
naHHbIM B.B. BranuMupoBoii — oT 4 10 9% B pa3iuuHbIx cynax. CM. coorBeTcTBeHHO: IloHa-
puH B.4. 3ainTa HEMMYINECTBEHHbIX NPaB IMYHOCTH B YTOJOBHOM Npoliecce PX: aproped.
IMC. ... JOKT. lop1a HaykK. Boponex, 1994. C. 16 ; KysHenosa H.B. IIpoGnaeMs1 KOMIEHCALINH
MOpaJIBHOI'O Bpeaa B yrolopHoM npouecce. Mxesck, 1999. C. 11 ; BragnMuposa B.B. KoM-
MeHcalMs MOpaIbHOTO Bpeia — Mepa peaGUnnTal[ MM NOTepIIeBIlero B pocCHACKOM YTrolOBHOM
npouecce., M.: Boarepc Knygep, 2007. C. 96.

18 Kpapiosa C.B. Yros0oBHO-nponeccyaibHbiH CraTyC rpaX1aHCKoro UCTHa u rpaxmaaHCcKoro
OTBETYMKA HAa CTAAMM MPENBAPHUTENLHOTO paccieoBaHusl (MOHSTHE, CYLIHOCTh U OCHOBaHH3
BO3HMKHOBEHHs): aBTOped. INC. ... KaHA. 1opha. Hayk. CI16., 2003. C. 174-175.
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lnasa 1

K COXaJIEHN10, OYeHb JaJieKa OT OCO3HAHMS eJUHCTBA HHTEPECOB OTEPIIEB-
HIEro HO MOJydeHU0 KOMIIeHCAaUMU MOPAJIbHOIO Bpeaa U Bpela aesoBoH
penyTalnMy ¥ rocygapcTBEHHOTo NYOJIMYHOIO MHTepeca. Tak, MO AaHHBIM
B.B. Brmanumuposoit, Tonbko B 88% ciydaeB norepnesiive ApU3HABAIUCh
rpaXXAaHCKUMM UCTLIAMH, IPpU HATMYMUHU B MaTepUasax yrojJIoBHOIO Jiejia Uc-
KOBBIX TpeGOBaHMI IPaXAaHCKO-UCKOBOTO XapaKTepa'®’.

Taxkoe nojyioxeHune Hegonyctumo. [loatomy Wist peogoeHUS CAOXUB-
lieiicst cuTyal uy HeoO6XoguMo 60Jiee THIAaTeIbHO U MOAPOOHO YPEryInpoBarTh
BOTIPOChl O PACCMOTPEHUHN IPAXIAHCKOTO UCKAa COBMECTHO C YIOJOBHBIM
JIEJIOM, TTOCBSITUB OTJeJIbHbiE HOPMbI BO3MENIEHHWIO Bpeda, HEUMYHIECTBEH -
HbIM fpaBaM U HeMaTepHaJbHbIM OnaraM (pu3nNyeckoro M 0pUandecKoro
muiia. B yacTHOCTH, HEOOXOAUMO 3aKpeHUTh B YIOJOBHOM Ipoliecce HO-
HSITUE MOpPAJILHOTO Bpeaa KakK Bpeja, NPUYMHEHHOr0 HeMMYLIEeCTBEHHbBIM
JINYHBIM MpaBaM U HeMaTepUallbHbIM Oslaram forepnesiuero. Ho apu ta-
KOM MOHHWMaHHN MOpAJILHOTO Bpe/da U3 cgepbl BOCCTAHOBJIEHHUS YXOIST Te
fICHXOJIOrnyecKre HepeXXNBaHUS, KOTOpbIe UCTIBITHIBAET SN0 APU NPUYU-
HEHWU EMY UMYILLIECTBEHHOTO Bpea.

1 BoccTaHOBNEHNS 3TOro Hpodesa HeoOXOANUMO BBECTH B HOHATHM-
HbIM afmapar YroJIOBHO-MpoOLeCCYaJbHOTO KojaeKca MOHSITHE UeCTU U 0-
CTOWHCTBA KaK 00Jlee IUUPOKOTO MOHATHA,, YeM 3TO HPUHSTO B I'PAXIaHCKOM
U KOHCTUTYLIMOHHOM nipase. TeM 6oJiee, UTO «UeCThb» U «JOCTOMHCTBO» KaK
MOHATNSA 3aKOHO1aTefleM He OflpejiesieHbl. «HYecTh» N «JOCTOMHCTBO» — 3TO
OJIM3KHE MO 3HAYEH U0 M B TO X€ BpeMsl passinyalommecs Mexany coboil fno-
HATHSA, fIpaBOBbie KaTErOpUH C HPABCTBEHHBIM HCUXOJOTMUECKUM COIED-
XXaHWEeM, KOTOphbie BhIpaXaloT NCUXOJIOTHUECKHE TIPEACTABIEHNS YeIOBEKA
O CBOMX COOCTBEHHbIX KayecTBaX M O TOM, KaK 3TU KadyeCcTBa OfpeaesoTcs
JPYTUMH JTIOJBMU.

B nutepatype npuHaTO OHpenessiTh YECTh U JOCTOMHCTBO TOJbKO KaK
OLIEHKY MOpaJIbHbIX KadecTB JUYHOCTU'™. OHAaKO 3TO He COBCEM BEPHO.
CoBeTcKast JOKTpUHA NpUAEPXUBAIACh 3TOTO MOHATUA Ha HPOTSKEHHH
BCEro BPEMEHU CYLIeCTBOBAHUSI COBETCKOM BJ1aCTU U HeTaTUBHOTO OTHOLLIE -
HUS K COOCTBEHHOCTH M GoratcTy. COCTOSITEIbHBIN YeSIOBEK — 3TO [PaXKaa-
HHH, KOTOPbIX TAJIAaHTAMUB B NpeANPHHUMATEILCKOM Jejie, MHOTO pabGoTaer,
MIPUYMHOXAET CBOIO COOCTBEHHOCTD, 3aHMMAETCA O/IarOTBOPUTEBHOCTHIO,
pellaeT couMalibHble MpodseMbl CBOMX COTPYAHUKOB, 3TO NMpodeccHoHan

19 BnaguMupoBa B.B. KoMneHcauus MopalisHOro Bpea — Mepa pea WiNTanMy noTepiieBIero
B yronoBHoM npouecce. M.: Bonrepc Knysep, 2007. C. 78.

170 CM., HanrpuMep: J1BopsiHKWHa T.C. YBaxeHHe 4eCTH M JOCTOMHCTBA JIMYHOCTH KaK HpaB-
CTBEHHasi OCHOBa Ccy/eOHOr0 pasbupaTtenbcTBa: MOHorpadus. M., 2007. C. 30-35.
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BbICOKOTI'O YPOBHSI, KOTOPhIA CBOMMM 3HAHUSIMUA U YMEHUSIMU CIIOCOGCTBY-
eT pa3BUTHIO 0611ecTBA. YecTh U JOCTOMHCTBO JIMUHOCTH MOTYT BKJIIOYATh
BHYTPEHHIOIO 1 BHELIHIOIO OUEHKY UMYLIECTBEHHOMW COCTOSITEIbHOCTH Ye-
JIoBeKa KaK MposIBJIEHUS ero cnocobHocTeid M TanaHTos!’'. B TakoM ciyyae
JIOCTOMHCTBO HeOOXOAUMO OlpeaesisiTh KaK IpaBOBylo KaTeropHio, oTpa-
XKaoUlylo TCUXOOTUYECKUEe TIpeACTaB/IeHUs] 0 MOpPanbHbIX, (PU3NYECKUX
1 UMYLIECTBEHHBIX KayecTBax INYHOCTH. YecTh — 3To npaBoBasi KaTeropusl,
BbipaXkaoias rcuxoJiornyeckue MpeacTaBieHNs YeJloBeKa 0 TOM, KakK ole-
HUBAET ero MOpajibHble, (hM3UYEeCKNE N UMYLIIECTBEHHbIe KadecTBa ob1le-
CTBO B LI€JIOM U OTAeJIbHbie €TI0 MpeACTaBUTENIN.

Ha ocHoBe BhIIEcKa3aHHOIO MOXHO cAeflaTh BbIBOJ O TOM, YTO B yIo-
JIOBHOM CYIOTIPOM3BOJICTBE 3a[1[MTa HEUMYIIIECTBEHHBIX UHTEPECOB U HEMa-
TepHaJIbHBIX OJ1ar NMoTeplieBILIUX NIpeJACTaB/IsieT cO00M 3a1UTy IyOJINYHOTO
MHTEpeca, a 3HaUYUT, Mephbl N0 06eclieYeH UI0 TAKOM 3alIUThI JIEXAT Ha rocy-
JIapCTBEHHBIX OpraHax M JO/UKHOCTHBIX JTALAX.

TaxuM obpazom, MOpabHBI Bpea B YTOJIOBHOM Ipoliecce — 3To yMalleHUe
YeCTHU, JOCTOUHCTBA JIeJIOBOI peIyTaliuy JUYHOCTH WIN MHBIX HeMaTepualib-
HbIX OJ1ar, ros/iekilee 3a cOO0M TICUXOOTMYECKUE TIepeXXuBaHUs (CTpagaHuUsl)
JINYHOCTHU, KOTOpbBIE 10 CBOEil UHTEHCUBHOCTH (CWJIe) BbI3BAJIN WJIN MOTJIH BbI-
3BaTh HapylLleHUs pu3noorndecknx GyHKIMii TKaHe WK OpraHos.

[TIpu 3TOM cllenyeT OTMETUTDb, UTO MOPaAJIbHBIA Bpel MOXeT ObITh CaMO-
CTOSTENbHBIM MOCECICTBUEM COBEPLLEHUS TIPECTYIJIEHUSI, a MOXET COIpPO-
BOXAaTh MpUUNHEHNE UMYIIIECTBEHHOTO U PU3NYECKOTO Bpeaa.

Tak, A.I. AbIK B cBOeil guccepTalluy, paspellasl BOIpoc 0 CaMOCTOSITENb-
HOCTH WIH JOTNOJMHUTEBHOCTY KOMIIEHCAIIMK MOPAJIbHOTO Bpeja 10 OTHO-
LLIEHUIO K Bpeldy MaTepHUalIbHOMY, OTMeuyaeT. «AHanu3 4. 1 cr. 44 YIIK PO
[IOKa3bIBAET, YTO B COOTBETCTBUM C (POPMYJIUPOBKOI1 3TOH HOpMbI 3asiB/IEHHE
TpeboBaHUA O KOMIIEHCAlIMA MOpAJIBLHOTO Bpeda cjelyeT pacLieHMBaTh KaK
3asiBJIcHUe JOTIONIHUTENIbHOTO TpeDOoBaHUSI JMUAMH, KOTOpPbIM TIpHUYNHEH
UMY CTBEHHBIH Bpel» 2. D10 He BIoHe cooTBeTcTBYET Y. 1 cT. 42 YIIK PO,
rJe 0 MOpaJbHOM Bpeie TOBOPHUTCSI KaK O CaMOCTOSITEILHOM BHJIE Bpea.

171 B [ICUXOJIOTHH CYLIECTBYET HOHATHE «$1-KOHUENLIMSI», KOTOpas OnpeaesieTCs Kak opraHnu3o-
BaHHas COBOKYNHOCTD YOeX e HH i1 M YYBCTB 110 OTHOWIEHH IO K cCaMOMYy cebe, 370 ocobast CTpyKTy-
pa, onpenensiomas, KakiM o6pasoM Mbl o6pabaTbsiBaeM HHPOPMALIMIO O caMOM cebe — MOTHBHI,
IMOLMOHAJIbHbIE COCTOSTHHUSI, CAMOOLIEHKY, CNIOCOOHOCTH. CxeMa «fl-KoHuenuus» BKIoYaeT
MHOpMalHI0 U YYBCTBA, CB3aHHbIE C NPOLINBIM, HACTOS UM U ByayinnM «f». Jlaxe obnana-
HHE 4eM-TH60 MOXeT paccMaTpUBaThCs Kak 4acTh «f1». CM.: bapon P., BupH 1., IxxoHcoH B.
CounanbHas JICHXojJ0rua: xnouesbie Hael. 4-e uaa. CI16.: I'utep, 2003. C. 136.

172 CM.: 1Bk A.T. AKTyaJibuble BONPOCH MPaXIaHCKOTO KCKa B YTOJIOBHOM npoliecce: aBToped.
JIAC. ... KaHU. JOpUI. HayK. CMoneHck, 2007. C. 50 ; CemuH A B. Ucnonaxenne npurosopa B 4acTH

rPaXIaHCKOro McKa: aBToped. RMC. ... KaHA. 1OpHI. HayK. MxeBck, 2002. C. 20.

59

OTpepnaktTupoBan u onyonukosan Ha cante : PRESSI ( HERSON )



(naBsa 1

B xayecTBe HemarepuasbHbIX OJal 1 HEMMYLIECTBEHHBIX IpaB, MpHU-
HaJleXaluX opuindeckoMy JuLy (rmorepresiieMy B YTOJMOBHOM IMpPOLEC~
ce), BBICTYMaloT JefioBasl penyTraius, GUpMeHHOe HaUMEHOBaHHE, MIPaBO
Ha TOBapHBIN 3HaK, NMpaBO Ha UCIMOJb30BaHUE HOY-Xay M MHBIE CMeXHbie
npaBa, NMpaBO Ha KOMMEPUECKYIO, CIyXeOHylo, 6aHKOBCKYyIO TaiiHy. Kak
noKa3biBaeT W3ydeHHNe NMpaKTUKHU, UCK O BO3MEINIEHUH Bpena JeJIOBOM pe-
MyTAalMM 3asBisleTcs Yallle BCero NMpU cOBEPLLIEHUN NPECTYIJIEHNN TPOTUB
cOOCTBEHHOCTH IOpUANYecKoro anua. M3 nurepatypbl H3BECTHO, UTO UCKH O
BO3MEILEHNH Bpeaa, TPUYNHEHHOro Ae/I0BON penyTalny, 3agBisiioTcs Tak-
Xe MPU COBepIIEHN N CIeAYIOIMNX NMPECTYIJIEHNMA: BOCTIpENSITCTBOBaAHME 3a-
KOHHOM Npeafipy HUMartejbcKoN WiKn nHOMN gestesibHOCTH (cT. 169 YK PD);
He3aKOHHOe npelnpuHuMarebeTBo (cT. 171 YK P®); joKenpeanpuHuMa-
TenbeTBO (c1. 173 YK P®); He3zaKoHHOE MCNOIb30BaHUE TOBAPHOIrO 3HaKa
(ct. 180); He3aKOHHOE NOAYUYeHNe, paslialleHne cBeJeHUM, cOCTaABIAIOIIMNX
KOMMeEpPUECKY10, HAJIOTOBYIO WIHN 6aHKOBCKYIO TaiiHy (cT. 183 YK P®). ITpu
COBEPILIEHUN ITUX NPECTYIVIEHNH HENMOCPENCTBEHHBIM OOBLEKTOM AIBJISIETCS
He JeJioBast penyrauus IOpHandeckKoro jinia, a mpaBo Ha TOBapHbId 3HaK,
NpaBO Ha KOMMEPUYECKYIO WM HUHYIO CAyXeOHylo, OXpaHSeMVYIO 3aKOHOM
TailHy. CTpamaeT JIM MpH 3TOM TaKKe [eoBasi penyTayuus I0puINYecKoro
miua? H.1O. Hukymdesa ykasbiBaeT: « Hapyiue Hue npaBa Ha 10puJHYeCcKo-
ro Jinla Ha (UpMeHHOE HauMeHOBAaHNUE, TOBAPHBIN 3HAK, 3HAK OOCIYXH-
BaHUA, KOMMepUecKoe 0003HauYeHue Biieyer 3a co00i N yMaJieHHe JeJIOBOM
penyTaluy IOPpUANYECKOTrO Jua»!?,

C 3TUM TPYAHO HE COTJIACUTBCSI, HO BBHAY CaMOCTOSITEJIbHOCTH BTHX
CYOLEKTUBHBIX HEUMYIIIECTBEHHBIX MTPaAB IOPUANYECKOTro JINLIA U TAKOTO He-
MatepualibHoro 6s1ara, Kak fesoBas penyrayus, Bpel AejJOBOH penyTaluni,
KaK ¥ yMajleHHe IMpasa IOpUANYecKOoro JIUa Ha TOBApHBbIA 3HAK, JODKHbI
JOKa3biBaThcs OTAEIBHO CBOMMHU CpEACTBAMU J0Ka3biBaHUS. I1o3TOMY Clle-
ayer n3MeunTh 4. 1 ct. 42 YIIK P®, n nocne cjoB «ero UMyliecTBy» CJoBa
«U [e/IOBOM penyTaluMMU» 3aMEHUTH Ha CJIOBAa «HEUMYUIECTBEHHBIM NpaBaM
W HEMaTepUaJIbHBIM OJTaraM».

17 Hukynndesa H.1O. TlpaBo wopuauyecknx nun Ha gejioByio penyTaLKio U ero rpaxaaHcKo-
npapopasl 3auIUTa; aBTOped. AKC. ... KaHN. Jopui. HayK. Hosocubupck, 2004, C. 20,
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nasa 2

OCOBEHHOCTUW ROKA3bIBAHNAA MOPAJILHOIO BPEQA
B Yr0n0oBHOM NPOLECCE

§ 1. 06cToATeNbLCTBA, NOANEXALKE A0KA3bIBAHUIO NPH NPUHKHEHUN
MOpanbHOro Bpefa

HeobxoAuMO OTBETUTD Ha BOIIPOC O TOM, SIBJISIOTCS JIM OOCTOATEILCTBA,
roiexkaliye JoKa3bIBaHUIO IIpH NIpUYUHEHUH MOPAIBHOTO Bpella, COCTaB-
HOM 4acThIO Tex OOCTOATENBCTB, KOTOPhIE IPUHATO UMEHOBATDL NTpeAMETOM
OOKa3bIBaHUS 1O YToJoBHOMY AeNly. OXBaThiBAIOTCSI U OHU OOCTOATENb-
CTBaMU, KOTOpPbIe IPUHATO UMEHOBATDH TIABHBIM (PaKTOM?

o 50-x rr. npollaoro BeKa cYUTAlOCh, YTO NpedMeT HOKa3bIBaHUS
HEBO3MOXHO ONpeAe/UTh MO BCEM YIOJOBHBLIM HejaM U TOJBKO ¢ 3TOTO
BPEMEHHM HauMHAeTCsl UHTeHCUBHAsA pa3paboTKa 3TOro NMOHATUS U ollpe-
HeNeHue obcTogTeIbCTB, MOMIEXAIUX JOKA3bIBAHUIO B ¢T. 15 OCHOB yro-
nosHoro cygonpou3soicTsa Coio3za CCP u colo3Hbix pecliybiuk, a 3aTeM
B cT. 68 YIIK PCOCP 1960 1.

CrnopHBIM ocTaeTcsl BONIPOC O BKIIOUEHUH B MTpeAMeT JOKa3bIBaHUS TakK
Ha3bIBAaEMbIX JOKA3aTeIbCTBEHHBIX (DaKTOB.

[Tpexne yeM ocTaHOBUTCH Ha 3TOM BOIIpOCcE, CAeAYeT NMPUBECTH TOYKHU
3peHUs] Ha CTPYKTYpPY NpeaMeTa JOKa3biBaHUS, UMEIOUINECS B YTOJIOBHO-
npoueccyaabhRoi HaykKe. Tak, M.C. CTporoBuy ykasniBaI. «...OCHOBHBIM
cojiepXXaHHUeM lipeAMeTa JOKa3bIBAHHUA 110 JIIOOOMY YIrOJIOBHOMY J€eNy SIBJISI-
eTCS COCTaB MpeCcTYIUIEHUS, Bce 3JIeMEHTbI KOTOPOTO HOJDKHBI OBITH JOKa-
3aHbl. ToT ¢aKkT (AesTHUE), KOTOPbII COMEepPXUT COCTAB NPeCTYIUIeHNs, KaK
npedMeT AOKA3bIBAHUSA UMeHYeTcs INIaBHbIM akToM» Y. OH noaYepKUBal,
4yTO 3EMEHTAMU NpeiMeTa JOKa3bIBaHUA ABJIAIOTCH HE IPOCTO IOpUANYE-
CKMe MPU3HAKM COCTaBa MpeCTYIJIEHUS, YKa3aHHble B 3aKOHe, a Te (paKTU-
YecKHe 0OCTOSTENBCTBA, HaKThl, KOTOPblE UMEJIM MECTO B JAHHOM KOHKpeT-
HOM cJlyyae ¥ KOTOphbie COOTBETCTBYIOT YKa3aHHBIM B 3aKOHE I0pHINYECKUM
MpU3HaKaM, TO ecTh JeMEHTaM coCTaBa NpecTyIUleHUs1!>. B cTpykTypy
npeameTa gokassiarusg M.C. CTporosuy BKITIOYar:

174 Crporosuy M.C. Us6pannbie Tpyabl. B 3 T. T. 3. Teopust cyne6usix moxasarenbcts. M.:
Hayxka, 1991. C, 160.

175 TaM Xe.
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naga 2

I. [l1aBHBI dakrT:
A: 1) cobblTre npecTynjIeHus;
2) NIpU3HAKM 3TOTO MPECTYIJIEHHS, MpeAyCMOTPEHHOTO YTOJIOBHBIM
3aKOHOM B KayecTBe 3JIEMEHTOB COCTaBa HPeCTYIIEHUS ;
3) coseplileHHE ITOTO NPECTYTIIEHHS OGBUHSAEMBIM;
4) HaJlnuye yMbICJIa WU HEOCTOPOXHOCTH B IEHCTBUAX OOBHHSIEMOTO;
5) o6cTOSATENILCTBA, OTATYAIOINE U CMATYAIOLIME OTBETCTBEHHOCTD;
6) 0BCTOATEILCTBA, XapaKTepU3YIOIHE TUYHOCTE OOBHHSIEMOTO.

B: 1) ¢dakrel, onmpoBepraiomuye Kakon-anbo U3 (akroB, yKasaHHBIX
BbILIE;
2) obcroATeNbCTBa, YCTpaHAIOlIHe BO3OYXIeHHE YTOJOBHOTO Hpe-
cJIeIOBaHNSA W BIEKYIIHE peKpaileHne yxXe Bo30yXIeHHOro yroJioB-
HOTO fpecijeJoBaHusl.

I1. Joka3zaTtenbcTBeHHbIE (DAKTHI.

1) paxkth, yaiuyawoiie 06BUHSIEMOro;

2) (bakTHl, olpaBabiBaloIne O6GBUHSAEMOTO.

I11. ITocnencrBus npecryiie HUs.

IV. O6¢cTosiTeNnbCTBa, COCOGCTBOBABIINE MPECTYIIEHNIOS,

[IppuunHeHHe MOpaJILHOTO Bpelda OTHOCHUTCS K MOCJIeACTBUSIM IpeCTy-
rieHus. M.C. CrporoBuy paccMaTpuBaJl 3TOT 3JIEMEHT npeaMeTa JOKa3bl-
BaHUA B TPOSIKOM 3HaY€HUH. B yacTHOCTH, OH nucai: «Bo MHorux ciydasx
3TOT Yiiepd HenocpeaCTBEHHO BXOIUT B COCTAB CAMOI0 ApecTYIUIEHHS WU
ABJISIETCS KBAUTH(PUIIUPYIOUIMM MPU3HAKOM, BIMSIOIIMM Ha onpeleleHune
OMacHOCTH TpecTyIJIEHHSs], Toraa OH OTHOCUTCS K maBHoMy ¢dakrty. Ho
B pslie Cy4aeB 3TOT yilepd TaKOTro 3HayeHHUs] HEMOCPEACTBEHHO He UMeeT,
U €T0 YCTAaHOBJIEHHe HEOOXOAUMO I BO3MEILIEHUS NOTeprneBllleMy IPpUYH-
HEHHOTO0 eMY yiiep6a. B aTux ciiyuassX IpyYnHeHHBIH yi11epb Kak OCHOBaHHE
IPaXJaHCKOro McKa, NMpedbsIBAeHHOTO MPH NMPOU3BOICTBE [0 YTOJIOBHOMY
neay UM Uit BO3MellleHUS MPpUYUHEHHOTO yiiepba, aBAsieTCss CaMOCTOSI -
TEJILHBIM 3JIEMEHTOM TpeaMeTa 10Ka3bIBaHug»!",

ABTODHBI «Teopuu NoKas3aTeJbCcTB B COBETCKOM YTOJIOBHOM MPOIECCE»
BbIAEJISIIOT NpelIMeT NOKa3biBaHUSI W MPEIMET HUcceloBaHUsl. B npen-
MET MCCJICNOBaHUs BKJIIOYAIOT TaK HasbliBaeMbie BCIIOMoraTejbHble (ak-
Thl, KOTOPbI€ CIIyXAaT CpeCTBOM ISl YCTAHOBJIEHHS OOCTOSATEJbCTB Jlea.
OHH CUHTAIOT, YTO eC/I¥ BKJIIOYaTh B MpelMeT JOKa3bIBaHNI JOKa3aTelb-
CTBEHHbIE€ HJIH IIPOMEXYTOYHbIe (PAKThl, TO B 3TOM Cllyyae NpoU30iineT
pacTBopeHHe KOHEUHbIX uiesiedi JoKa3biBaHWs. ApyruMu cioBaMyu, OHHU

176 Crporosuy M.C. Ykas. cou. C. 169-170.
177 TaM xe. C. 169.
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Oco6eHHOCTH J0K23bIB2HWA MOpPasbHOro Bpefia B YroJIOBHOM npoyecce

[OJTHOCTbIO OTOXAECTBJISIOT MpelIMeT NOKa3blBaHUSI U OOCTOSITENLCTBA,
nojjiexaiiue JoKasbiBaHKIo, YKazaHHbIE B 3aKOHe!”®, He corjiacHbl ¢ 3T0ii
nosuumeit @ .H. Qarkymnun!” y 3.3. 3uHatyJuIMH. KpUTHKYS 3TV 11O3U-
uuio, 3.3. 3uHaTYJUIMH YKa3biBaeT: «[JloKa3biBaHME B yTOJOBHOM I1poiiecce
He MOXeT pa3feliiThcsl Ha OCHOBHOE M MOACOOHOE, OHO BCerga cKiiaabi-
BaeTCsl U3 ONHHUX U TeX Xe 3JIeMeHTOB, IMOAYHHEHO OJHUM H TeM Xe 3a-

KOHaM, IpecienyeT OOHY U TY Xe Ledb» %, ABTOphI TEOPHH JOKA3aTeJhCTB

B KayeCcTBe COCTABJAIOIIMNX IpeaMeTa 10Ka3blBaHUSI pacCMaTpHUBaIOT elile

11Ba TIOHSTHUS:

1) obcrosTencTBa, noajexaiye J0Ka3blBAHHIO;

2) obcrosiTenncTBa, HMeEIOIIMe 3HaYeHWeE [ig nenaldl,
®.H. ®datky/uH B npeaMeTe JOKa3bliBaHUS BblAeJIseT TpH I'PyNnbl 06-

CTOSITENILCTB:

1) obcrositenncTBa, UMEIOIIHE YTOJOBHO-TIpaBOBOe 3HaYe HUE U Haxo/s-
1Mecsl B paMKax KOHCTPYKTHBHBIX IPU3HAKOB TOI'O MJIM HHOTO COCTaBa
NpeCTYIIe HUS,

2) obcrogTenncTBa, IMEIolIME HHOE I0pUIINYECKOE 3HAYEeHHE MO Jeay;

3) obcrosiTeNbcTBa, UMEIOIIME HHOE JOKa3aTeJhCTBEHHOE 3HAUeHHe MO
neny's,

M.I1. IlTanamoB, BKJIIOYAS B MOHSTHE IIpeAMETa JOKa3bIBAHUS «IJIaBHbI
dhaKT» U «HHble 06CTOATENILCTBA», MO INIaBHBIM (PaKTOM ITOHUMAJ «CyMMY
(bakTUYeCKUX OOCTOSATENhCTB, COBOKYITHOCThL KOTOphIX 0Opa3yeT OCHOBY,
rJ1aBHOE colepxaHue cocrasa IpecTyIUieHusl». K WHbIM obcTrosiTesibecTBaM
OH OTHOCHUT «O0CTOSITENLCTBA, CMIYaloliie H OTAIYalomme OTBETCTBEH-
HOCTh, @ paBHO U OO6CTOATENLCTBA, OTHOCSIHECS K IPaXIaHCKO-T1paBOBhIM
IOCJIEACTBUSIM TIpecTYIUIEHUS], K XapakTepy JHMYHOCTH OOBUHSIEMOrO
1 npyrue»'®. I1.C. DILKUHI B CTPYKTYpe npeaMeTa JoKa3biBaHUs BbINENsAET
CJIEAYIOIIHE IJIEMEHTHI:

178 Teopus A0Ka3aTeJIbCTB B COBETCKOM yrojioBHoM mpouecce / nox pen. H.B. XKoruna, M,
1973. C. 139--140.

17 @atkyanuH ©. H. O61me npobaemsl cyneOHoro nokasnBaiud. Kasans: U3x-Bo Kaszanckoro
yH-Ta, 1976. C. 52-53.

180 3y Hary/IMH 3.3. YT0/10BHO-TIpouecCyaibHOe JoKasbiBanMe: yuel. rocobue. Mxkesck: U3a-Bo
YaMyprcKoro roc. yH-Ta, 1993. C. 56—59.

18! Teopust JOKa3aTeJIbCTB B COBETCKOM YIONOBHOM rpouecce / nox pexn. H.B. XKoruna. M.,
1973. C. 139--140.

182 ParkymnuH O.H. O6uue npodremMsl cyaeOHoro fokasbiBauus. Kasann: U3a-so Kasanckoro
yH-Ta, 1976. C. 52--53, 57—60.

183 [[fanamos M.T1. Teopus ynuk. M., 1960. C. 14-19.
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a) 0BCTOSATe LCTBA, MOLTeXalHe JOKa3bIBAHHIO MO BCEM YTOJIOBHBIM JeJlaM

(ct. 68 YIIK PCOCP#);
6) obcrosTebCTBA, MoTeXal e JOKa3bIBRHUIO ¢ Y4eTOM OTAeJIbHbIX KaTe-

TOpUH yroJOBHBIX e,

B) MHBIe OBGCTOATEbCTBA, UMEIOHINE 3HAYEH e TS PAaBUIILHOTO paspelile-
HUSI YTOJIOBHOTO Aeja'®.

A.M. Jlapus npeaiarai ciedylowyn Kiaccudpukannio obCcTosTeNbCTB,
rojjieXamx foKa3biBaHHUIO!

1) obcroATenbeTBA, MMoAJieXallne olleHKe € TOYKH 3peHUS] HOPM yTOJIOBHOTO
¥ MPpaXX1aHCKOTO IpaBa;

2) 0OBCTOATEILCTBA, CIIOCOOCTBOBABIIINE COBEPIIEHUIO NIPECTYIVIEH U,

3) obcTosATeNLCTRA, HE MpeACTaBIAioINe 110 JaHHOMY Jie]ly MaTepHallbHO-
[IpaBOBOTO U O0111eCTBEHHOTO 3HaYeHMs], HO TpeOYIOIHeCs Ui YCTAHOB-
JIeHUs1 06CTOSATENLCTB MEPBBIX JBYX Ipynm'se,

HeT equuHoro noHATUS «raBHoro ¢akrta» B MpeAMeETe HOKa3bIBaHUS.
Tak, A.B. Cmupnos, K.b. KanuuoBckuii B rjaaBHbiii QakT BKIIOYAIOT
Bce oGcrosiTesibeTBa, ykasauubie B cT. 73 YIIK POYW, J1.A. Jlynuuckas
n U.B. MuxaitoBcKas cCYyUTAalOT, YTO IIaBHbIA QaKT — 3TO COBOKYITHOCTD
OBCTOSTENLCTB, OTHOCAIMXCA K COOBITHIO, JeHcTBHIO (0Oe3efcTBUIO)
M CBMAETEJLCTBYIOIIMX O BUHE JIMLA U HACTYNUBIUUX MOCIeACTBUAX WUIIH
O €r0 HEBUHOBHOCTH '3,

N.b. MuxaiinoBckasg TakxXKe OTMeYaeT BO3MOXHOE TpOsIKOe 3HaYeHue
TaKOTO OOCTOSTENIbCTBA, KaK XapaKTep M pa3Mep Bpela, MpUYUHEHHOrO
npecTyledueM. B yactHocTu, oHa nulieT: «Ecnn norepneBLINM sIBAsIETCS
IOpUANYECKOE JUI0, TO EMY MOXET ObITh IPUYUHEH JINILIE UMYyLLleCTBEHHBINA
Bpell, KOTOpPblA MOXeT BBhIPa3UThCsl, B YACTHOCTH, U B yiiepbe, HaHeceH-
HOM MNpecTyILIeHHeM ero JejloBoi penyrauuy. Eciau norepleBlinid — pu-
3dYecKoe JIMilo, eMy MOTYT OBLITh IIpUYMHEHBI BCE BUIbI Bpeda — MocCTpa-
Jajio 300pOBbe, HaHeceH yiepOd MMylleCcTBY, MPUYHUHEHBI HpPABCTBeHHbIE
cTpagasus»'®, Xapakrep v pasmep Bpela, no Muennio M.b. Muxaitnosckoi,

184 Cratbs 68 YIIK PCOCP — aunanor usinemitedt ct. 73 YIIK PO.

185 Fopekuit I.@., Kokope JI.J., Dnapkuug [1.C. [1po6Gnemsl 10Ka3aTensCTB B COBETCKOM YIo-
noBHOM npoiiecce. Boponex, 1979. C. 81.

'# JlapuH A.M. PaboTta cniegoBatensa ¢ qokazatenscreamy, M., 1978, C, 8——12f
187 CmupHoB A.B., KarnHoscku#t K.B. YronosHeii npouecc. CIT6.: [Turep, 2008. C, 345,

188 YronopHO-Ipoueccyanbioe npaso Poccuitckoit @enepaunu / noa pen. IT.A. JlynuHcKoi,
M.: IOpucr, 2004. C. 222.

1 Muxainosckasg M.b. HactonbHag KHMra cynby 10 10Ka3biBAHUIO B YTOJIOBHOM IpOLECCe.
M.: TK «Benbu», Uza-so «[1pocnext», 2006. C. 83,
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Oco6eHHOCTH A0Ka3blBaHUA MopanbHoro Bpeaa B YroJIoBHOM npoyecce

MOTYT OBITh 3JIEMEHTOM COCTaBa HPEeCTYIUIEHUS, eT0 KBUTUDHULIUPYIOLIUM
MPHU3HAKOM JHUO0 OTATYAIOLIUM OOCTOSATEJILCTBOM, a TAKXE UMETh 3HAUEHUe
JINLIL JJ1S yCTaHOBIeHUS (haKTHUECKOW KapTUHBI JeIHHUS UiiK BooOI1e Ha-
XOJMThCA 33 paMKaMH NpeaMeTa JoKa3biBaHus!,

TaxuM obpa3om, NpHU 3asiBjieH UM XoJaTaliCTBa 0 KOMIIEHCalluH MOpPaJTb-
HOTO BpeJla oOCTOATeIbCTBaA, MOJUleXalllde NOKA3hiBaHUIO, MOTYT OXBaThl-
BaThCsl COCTAaBOM TIIPECTYIUIEHHSI, MOTYT HUMeThb 3HaueHHe OTSIYaloulero
ob6cTOSTEILCTBA, 2 MOT'YT BOODOIIE He BXOJUTE B OOCTOATENLCTBA, KOTOPLIE
JOKa3bIBalOTCSl B Mpollecce pacciedOBaHHUsI W paspellleHUs YTroJaOBHOIO
neJia, 1 06pa3oBHIBaTh CAMOCTOSITENbHBIA 0510K 00CTOSITENILCTB.

[IpumepoM ToTO, YTO OBCTOSITEIBCTBA, CBSI3aHHbIE C KOMMeHcallueil Mo-
PILHOIO Bpeda, BXOAST B IaBHbIN PaKT, MOXET CAYXUTh POiib KAXIOIo U3
YYaCTHUKOB COBEpIieHHs MPeCTYIUIEHUS, B 3aBUCUMOCTH OT KOTOPO# pac-
npenesieTcss OTBeTCTBEHHOCTh, B TOM YHUCie U M0 KOMMeHcalu MopaJlb-
HOTO Bpeja.

Tak, mo npurosopy PoctoBckoro obnactHoro cyna Jlajaes, OHulleH-
Ko U M3ueB ocyXIeHBb! 3a pa3bofiHoe HalajJeHHUE Ha TpecTrapenbiX Cylpy-
ros CMa4yHbIX ¢ HPOHUKHOBEHHEM B XUIWIIE TPYNION NUL IO MpeaBapH-
TeJILHOMY croBopy, a M3ues eire u 3a yOuiicTBO 3THX noTepnesiux, Mcaes
OCYXIEH 3a Kpaxy umymecrBa CMayHbIX IPYNIOH JML HO [peJBapUTEb-
HoMy croBopy. CynebHast Kojierduss oTMeHWIa IPUTOBOP B YaCTH IpaxaaH-
CKOIr'0 MCKa O B3bICKaHHMM B MOJib3y NOTEPHEBUIUX — POACTBEHHUKOB I0-
TUOIIHUX C KaXIOro U3 OCYXIeHHBIX 25 ThIC. py0. B KayecTBe KOMITEHCAllUH
MOpPaJbHOI'O BpeJia U IEJIO B 3TOM YaCTH HANpaBUiIo Ha HOBOE pacCMOTpeHHE
B ropsKe rpaXaaHCKOro CynonpoM3BOICTBa, YKa3as cieldyloniee. Onpene-
JIsIl JOJIN IPaXXIaHCKO~[PaBOBOM OTBETCTBEHHOCTH, Cyld He MOTUBHPOBaJ
pelileHye B 3TOi yacTU. Mexny TeM, Kak BUJHO U3 MPUTOBOpa, yOUHCTBO
CMayuHEBIX coBepIUMJI ofuH M3ueB, TakMM 06pa3oM, ero posib B IpHUHHEHHUU
MOTEPIeBIIMM HPaBCTBEHHBIX CTpaJlaHUi CyLIIECTBEHHO OTyiMYyasiach OT CO-
nesHHoro OuuieHko, JlaaegsiM n McaesmM. CriefoBaTenbHo, U pa3Mep
B3bicKaH s ¢ I3MeBa JOJIKEH CyIeCcTBEHHO OTANYAThCS OT CYMM KOMIIeH-
calllM, B3bICKaHHBIX C APYTHX OCYXKIEHHBIX?!.

Ui yacHeHHs] CUCTEMBI OOCTOSITENBCTB, NMOMAJIEXAIHUX JTOKa3blBaAHHIO
Npu NpUYMHEHHU MOPIBHOIO Bpela MPECTYMJieHWEM BaXHOE 3HayeHue

1% Muxaitnopckas U.5. HacTo/ibHast KHUra Cyaby 110 JOKa3bIBAaHUIO B YTOJOBHOM MpONECCE.
M.: TK «Benou», Uan-so «Ilpocnekt», 2006. C. 84,

191 Cu.: O630p KaccauHoHHOM NPaKTHKK CyAe6HO R KOANETHH 10 YTOA0BHBIM Jej1aM BepxoBHo-
ro Cyga Poccuitckoit ®egepaunu 3a 2001 1. // bro/utereHs BepxosHoro Cyna PD. Ne 7. 2002.
C. 19.
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Inaga 2

umMeeT BoigeeHue C.A. Lleiidepom Tpex ypoBHEl mnpenMera noKasbiBa-
uus!®, [lepBbiii ypoBeHb, 10 €ero MHEHUIO, BBICTYMAET KaK HOpMAaTUBHas
MogzeJIb, CTPYKTYpa U conepXaHHe KoTopoit o6pucoBanbl B cT. 73 YIIK PO.
Bropoit ypoBeHb MOHATHS OlpeleideTCsd Ha ypOBHE HOpM OCOOEHHOM Ya-
CTH YroJIOBHOTO 3aKOHa, B KOTOPBIX chOPMYINpOBaHbl IPU3HAKU KOHKpPET-
HOI'O MpecTyIUIeHHs. DTOT ypOBeHb HEOOXORUM [UIS pa3paboTKH METONHKU
paccijieioBaHus NpectyIUieHUs. B 1uTepatype 3TOT ypoBeHb HMEHYIOT €111e
crieUUabHEIM MpeaMeToM HpectyiieHus!”’, TpeTuil ypoBeHL MOHATUS
onpeneisieTcsl yTeM KOHKPETH3ALNH ero ¢ y4eTOM OGCTOSITENIbCTB cOBep-
IeH ust npectyriedus. TpeGoBaHUs 3aKOHa IpOELIHPYIOTCI Ha KOHKPETHOE
fesiiHe, IpHoGpeTast HHIMBHyaNbHbie, HEIIOBTOPUMBIE YepThi ™.

Cnenyer corjlacuThcs ¢ MHEHWEM, B COOTBETCTBUU ¢ KOTOpPHIM Ipax-
JAHCKHI UCK MOXeET ObITh pa3pelileH COBMECTHO C YTOJIOBHBIM J1€JIOM JIM1b
B IIpUroBope U cyabba ero 3aBUCHT OT TOTO, KaK Cyl pelINT BOIIPOC O BUHO-
BHOCTH HOACYRUMOro, WIH, IPYTUMH CJIOBaMHU, YCTAHOBUT OBCTOATEIbCTBA
«IJIABHOTO daKTar!®,

Tak, cype6uas komerus BepxoBuoro Cynga P® ykasana B cBoeM pelile-
HUH, YTO NpPH pellleHUH BOrpoca 0 KOMIEHCAllMd MOPaJlbHOTO Bpena cyl
ROJUKEH NpUHUMAaTh BO BHUMAHUE cTelleHb BUHBI HApYLIUTeEJS] U HHbIE 3a-
CJIYXXKHUBaOIMe BHUMAHNS 00CTOATEIbCTRA.

YcTaHoBlIeHO, YTO Bo BpeMms u36ueHus1 M. cpoeif coxurteJbHUIB M.
nocjensis HaHecJa eMy yaap KyXOHHBIM HOXOM B JIeBYIO YacTh I'pyn,
NpUYUHUB CBOUMH JEWCTBUSIMU TSIXKUM Bpex 310poBblo. OT nosyyeHHbIX
TeJIECHBIX HOBpEXAEHUH NOTepeBIIUA CIYyCTs] HECKOJIbKO fHEH CKoHYal-
cs1. 1o npuroBopy cyna M. ocyxaeHa 1o 4. 4 ct. 111 YK P® co B3bicka-
HHEM C Hee B NOJIb3y 010po cyaebfHO-MeJUIIMHCKON 3KCHepTU3bl 00J1acT-
HoOro otaena 3xpaBooXxpaHeHus 3204 py6., B NONs3y MaTepH MOTEPIIEBLIETO
70 Thic. pyb. B cyeT KOMIEHCAIIMM MOpAJIbHOrO Bpena U 5655 py6. B cyer
BO3MeENIEHUS MaTepHaJIbHOro yiilepba.

Cyne6uas KoJuterus o yrojosabeiM geaam BepxoBhaoro Cyna P® name-
HWIa NpUTOBOp: NepekKBanuduimpoBaia nectBuss M. cu. 4ct 111 Ha y. |

92 Mleitdep C.A. JokaszatenbCTBa U 10Ka3blBaHUE 110 YTOMOBHBIM fI€1aM: NPoOGIeMbl TeopUU
U npaBoBoro peryamposaHus. M.: Hopma, 2008. C. 81. 1

3 Jlykawesuy C.B. JlokasbiBaHue 1o gefaM o NpecTynHOM YKJIOHEHWHM OT YIUIaThl HANOTOB
(Yros10BHO-NpoLECCYANbHbIE U OpTaHU3a1i{MCHHO-TIpaBOBHIE TPOGIeMBI): aBTOpED. AUC. ... KaH/l.
ropuil. Hayk. OMmck, 2007. C. 13.

% 1lerigep C.A. ¥kas. cou. C, 82.

195 CemuH A.B., Ky3HeyoBa H.B. OGecneuenye BoaMenleHus Bpeia, IIPUYHHEHHOIO NpecTy-
mieHueM: Mmonorpadusa. Uxesck: HerekTus-undopm, 2003, C. 19.
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OcobeHHoCTH JOKA3bIBAHWA MopasibHOro Bpejia B yronoBHOM npouecce

cT. 114 YK P® n nckitounia ykazaue 0 B3bICKAHUU C OCYKIEHHOTO B MO b~
3y O10po cyneOHO-MeIUIINHCKOI 3KcnepTHu3nl 3204 py6.

3amecturens Ilpeacenarens BepxosHoro Cyna P® B nporecrte nocra-
BUJ BONpOC 00 N3MEHEeHUU cyneOHOro penieHUs Mo AeJly. UCKIloUYeHNe
yKa3zaHU$s O B3bICKAHMM C HEe B MOJIb3y MaTepH roreprnesiiero 70 Teic.
pyb. B cyeT KoMreHcanuy MopaJibHoro Bpeja. Ilpesnanym BepxosHoro
Cyna yroBJIETBOPUJI MPOTECT MO CIAECAYIOIUNM OCHOBaHUSIM. OBOCHOBEI-
Basl CBO€ pellleHue O B3bICKAHUU C OCYXIEHHOH B IMOJIb3Y MaTepu HO-
TepIeBlIero KOMIIeHCaliul MOpaJbHOrO Bpejda, Cyj NepBoil MHCTAHIIUU
B TIPUTOBOpe cocjalicd Ha TO, YTO OH YUUTHIBAeT XapaKrep NMpUYUHEH-
HBbIX MOTepreBlleyd GN3NYeCKNX U HPAaBCTBEHHbBIX cTpajaHUi, CTEIEHD
BUHBI OCYXXIE€HHOH N ee MaTepualibHoe 1nojioxeHue. Cyx Hai30pHOM UH-
CTAHLINH ITocjie nepekBaindukanuu geiicreuit M. Hay. 1 c1. 114 YK PO
CBOero pellieHUs M0 MOBOAY B3bICKAHMS C Hee KOMIeHCAallUl MOpPAJILHO-
ro speda He npuHuMaj. [lo cmuiciy xe cT. 151 'K PO npu pemenun
BOIpoca O KOMIleHcan Ui MOpaJIbHOIo Bpesa cy JOJXeH MpUHUMaTh BO
BHUMaHNE CTEMEHb BUHBl HAPYLIUTEJIS ¥ NHbIE 3ac/lyXMBallIe BHUMA-
HUS oOCTOSATEILCTRA.

Kak ycTaHOBJIEHO IO K&y, OCYXAE€HHas HaHec/a [oTeplie BiiieMy yaap
HOXOM, 3alM1asich OT €ro HanageHusl, B LeJsAX caMoob0opoHbl. MHIM-
HEHT MeXIy OCYXAE€HHON U MOTepIEBHIUM ITpOU30HIE] O BUHE CaMOTO
noTepresllero. [Ipn Takux ob6CTOATENLCTBAX C YUYETOM MaTepUaibHOTO
NMOJOXEHNSA OCYXJIeHHOMN, KOTopasi He paboTaeT, OJlHa BOCITUTHIBAET HE-
coBeplIIeHHOJIETHErO ChIHA KaK OXW HOKasl MaTh, MoJjiyyas nocobue Ha pe-
6eHKa B pasmepe 116 pyd. 89 Kor., u3 npuropopa UCKJIIOYEHO yKa3zaHHE
Ha B3blckaHue ¢ M. 70 Thic. py6. B cyeT KOMIleHCaliM¥ MOpaJIbHOTO BpE-
nal’s.

B rpaxnaHcko-nponeccyalbHOI HayKe NpUHATO BBIOEJSATh CAERYIOIIHE
oOCTOsATENIBCTBA, MMOoIeXalllue JOKa3biBaHNIO MO fejlaM O KOMITEHcaluu
MopaJibHoro Bpepa. Tak, B.M. MaHykaH yka3piBaeT Ha OOCTOSTe/NbLCTBA,
MoIeEXAa e JOKA3bIBAaHUIO:

1) HempaBOMEpHOE pelileHUe, AeiicTBUe (Oe3neAicTBIE) OTBETYUKA, KOTOpbIE

NPUYMHNIN oylieBHBIE U (WIN) pu3ndeckue cTpalaHNns UCTIy;

2) JU4YHBIe HEMMYLIIECTBEHHBIE [1paBa, HapylILIEHHbIE IeHCTBUAMM OTBETUHKA,

KaKyue HeMarepualibHble 6Jlara npu 3TOM NMocTpajay;

3) xapakTep OyLIE€BHBIX 1 (MI1) PU3HYECKUX CTpaJlaHWM UCT1A: B YEM UMEHHO

OHU BbIPa3UJIUCH;

1% [TocTaHoBNeHMe Ne 868 11 2001 no aeny Maubiu // Bionnerens BepxoBuoro Cyna PD. Ne 8.
2002. C. 15.
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Maga2

4) BHHa MpUYMHUTEJS Bpeja (3a UCKIIIOYEHHEM CilyyaeB, KOTj1a BUHa CO-
[JIACHO 3aKOHY He sIBASeTcs HEOGXOAUMBIM YCJIOBHEM OTBETCTBEHHOCTH

3a IpUYHHeHUE Bpeia);

5) cymMMa Bo3MelleHHs 3a NIPUYHHEHH b1 MOpayibHbIA Bpea'™.

AJL. FOXaHHHOBA CYUTAET, YTO «IIPU paCCMOTPEHUH Jie]1 O BO3MELIEHUH

MOpaJIbHOT'O Bpe/ia Mepejl CY0M BCTalOT CllelylolHe BOMpPOChHI:

1) ycragopieHue (pakTa NIPUYUHEHUS IPaXIaHUHY MOpaIbHOTO Bpelia,

2) eciu rpaXIaHUHy NMpUYYHEH MODAIbHBIA Bpel, Olpe/ie/leHHe CTereHH
ero HpaBCTBEHHBIX U PHU3UYECKUX CTPaJaHUIA;

3) ycraHOBJIeHHE CTENIEHH BUHHI [paBOHAPYLIHTENS,

4) ornpejejeHHe pa3MepPOB KOMIIEHCALIMM MOPAJIbHOTO Bpela» %%,

[K. CyneitmMeHoBa u 2K.Y. UMaHrasueBa yKa3biBaloT: «[Ipu mokasbiBa-

HUH TPaxXIaHCKOro Ucka HeoGXO0IUMO OIpe/IeIUTh:

1) ocHoBaHHUSA rpa’XAaHCKOTO UCKa, ero 06beM, BUJ NPHYNHEHHOTO MPECTY-
nJieHHeM BpeJa, KoMy IPUYMHEH Bpel U KTO OyIeT BbICTYIaTh B KayeCTBe
TpaXkgaHCKOI'0 UCTLA;

2) crocob Bo3MenieHUd ymiepba; KTO JOJKeEH HECTU OTBETCTBEHHOCTH 3a
NPUYHMHEHHBIN Bpeld U OyaeT BRICTYNATh B KayecTBe IpaXJaHCKOTO OT-
BETYUKA;

3) noBejeHHE JH1a, KOTOPOMY NPUYHHEH BpPe/l BMOMEHT COBEPIIEHUS, UMY-
IECTBEHHOE MOJIOXEeHHEe OOBUHSIEMOTO (TpaXXIaHCKOTO OTBETYHKA)».
Kpome Toro, oHY cripaBeJIMBO MOKa3bIBalOT, YTO [Jis1 pelile HUSl BONPO-

ca 0 TOM, MOXHO JIU pacCMaTpPUBaTh IpaXJaHCKHUH UCK COBMECTHO C yIo-

JIJOBHBIM J€JIOM, HeOOXOMMO YCTAaHOBHUTh HAJIMYHE COCTaBa NpecTyIJIeHUS

B JeACTBUSIX OOBUHSAEeMOTO (MMOACYAHUMOT0), BpeIHbIe [MOCJIEeCTBUS COBEP-

LLIeHHOTO AeIHUS, TPUYUHHYIO CBSI3b MeXay AeiicTBUEeM U NPUYHMHEHHbBIM

BpeaoM!'?®, A M. DprejieBCKUii, onpeaesssi oCOOeHHOCTH pacCMOTpeHHS

rpaxX1aHCKOI'0 ICKa 0 KOMHAeHCal U MOPAJILHOTO BpeJa COBMECTHO C yro-

JIOBHBIM J1€JIOM, yKa3biBaeT: «ECIH Mo yrojJOBHOMY jieJly He MnpeabsiBJIeH

rpaXxIaHCKMI HUCK O KOMMeHcallMd MOpPAJIbHOrO Bpeda, onpejieJIeHHe ero

pa3Mepa HE BXOJMT B 00s13aHHOCTH cyJa. Pa3Mep KoMmneHcauu MopaJib-

HOTO Bpejla, B OTVIMYHE OT pa3Mepa UMYLIECTBEHHOIO yuiepba, He BXOJUT

" ManyksaH B.W. MopansHbiit Bpes; npaso, noauTuka, onsir. K.: Mctuna, 2008, C. 219.

¥ {0xanunoea A.J1. CygeGHo-nicuxoloruyeckas IKCNEpTH3a B rpaXxaaHCKOM Ipolecce,
CyaeOHO-NICHX0N0THYeCKasdg IKCNepTH3a Mo gejaM 0 KoMIleHcalMy MopalnbHoro epeja. Y. 1,
Caparos, 2000. C. 5.

% Cynefimenosa I'.2K., Mmanrasuepa JK.Y. OcobenHoCTH 10Ka3bIBAHUA TPaXIAHCKOIO HCKa
B YTOJIOBHOM Ilpouecce // MexXIdyHapoaHoe MpaBo U pa3BUTHE HALIMOHANBHOTO 3aKOHO/a-
TeJILCTBA: MarepHanbl MexayHapoaHo#t Hayuno-npakTHdecKoit KondepeHunu. Kaparanja:
Kaparauaunckuit roc. yH-t, 2008. C. 418.
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B MIpeIMET JOKa3biBaHHU$ I10 YroJJOBHOMY JeJly, OlpeldeneHHbI! B CT. 68
YIIK?*®, Noka3piBaHuio MOXET MOMJIEXATh JUIb caM GaKT OpUYUHEHUY
MOpPaJIbHOTO Bpela, a IpaBo IOTEPHEBLIETO Ha ONpeAesIeHHBI pa3Mep
KOMIIEHCALIUY TOpOXIaeTcs cydeOHBIM pELIeHUEM MPHU PAaCCMOTPEHUU
COOTBETCTBYIOILIETO UCKa»20t, ,

A.M. Opaenesckuil He yuuThiBaeT cooTtHollienue HopMm YIIK P®,
a UMeHHo 4. 1 cT. 42 YIIK P®, B KoTOopo#l TOBOpHUTCS 06 OCHOBaHUSX
Npu3HaHus Jula NOTEPHEBLIMM, NpUUUMHEHUM eMy DU3NYECKOTO, UMy-
IIECTBEHHOTO, MOpanbHoro Bpelda u 1. 4 4. 1 ct. 73 YIIK P®, B koTOpOiA
YKa3bIBAETCS HA TO, YTO NP IPOU3BOIACTBE 110 YyTOJOBHOMY €Y HOMAEXAT
OOKa3bIBaH 1o XapaKTep U pa3Mep Bpeaa, IPpUYUHEHHOTO MpeCTYILIEHUEM.
OueBUaAHO, YTO COBMECTHOE ACIHCTBHE 3TUX HOPM O3HAYAET, YTO JAOKA3hI-
BaHHMIO 10 AeJy MoiexXar Kak caM Bpel, IPpUYUHEHHBIN NpecTyIUIEHUEM,
ero xapakTrep (MMyILECTBEHHbINA, GU3INUECKNI, MOPAJIbHBINA), TaK U ETO
pasMmep.

CrenyeT npu3HaTh TaKXe, YTO MOpaJILHBIA Bpel HE Bcerga oXBaThiBa-
eTCSI COCTABOM NPECTYIJIEHUS U caM 1o cebe npelcTaBisieT «[ocAeICTBHE»
(pu3uyecKkoro, UMylIECTBEHHOTO Bpela WIM Bpelda, IIpUYMHEHHOro HeMa-
TEpUAJIbHBIM OJ1araM JUYHOCTH., TaKMM 00pa3oM, MOPaIbHBIA Bpel MOXET
OXBAaThIBaThcsl paMKaMM cocTaBa MNpecTyIUIEHUS Mpu NpUUYMHEHWU Bpelda
HeMaTepUaJIbHbIM Gj1aram (HalnpuMep, HapylleHUe HEeIPUKOCHOBEHHOCTH
XWINIA, HE3aKOHHOE YBOJIbHEHHKE C paboThl 6epeMEHHON XEHIMHBI WK
OoTKa3 B MMpHeMe Ha paboTy), a MOXET ObITh CJIEICTBUEM MMYLIECTBEHHOTO
WJIn pu3nyeckKoro spega.

Ilpy npuypuHeHUN Bpeda XXU3HW U 300POBBIO MIPECTYIIEHUEM OOBIYHO
KoMIIeHcalus MOpaJlbHOro Bpena HE BhI3bIBA€T COMHEHUS ¥ TPYAHOCTE.
DTO 1oJyYac NOpoxXIaeT TaK Ha3bIBAEMYIO «ITPE3YMIIIIMIO» MOPAJIbHOTO Bpe-
Ja, Korga B JeJie ¥ MPUroBope OTCYTCTBYET €ro OOOCHOBAaHNE IOKa3bIBaHU-
eM olipeJe/IeHHbIX OOCTOSATENbCTB. Tak, 110 U3YUYEHHBIM YTOJOBHBIM JejIaM,
B paMKaX KOTOPbIX pacCMaTpUBaJICSl UCK O KOMIIEHCalMHU MOpaJibHOTO Bpe-
Ia, cchUIKa Ha Kakue-JIubo JoKa3aTeJ1bcTBa B 060CHOBaHUE pellleHUs OTCYT-
cTBOBaIA B 44 npuroBopax u3 114 n3y4eHHbIX YIrOJOBHbBIX AeJ1%%,

200 Pimeetcsa B Buay ct. 68 YIIK PCOCP, ananoroM koropoit sisngercd cr. 73 YIIK PO.

2 JppeneBckuit A.M. KoMrieHcallud MOpaJibHOTO Bpefa: aHaJIM3 U KOMMeHTapHit 3akOHoIa-
TeIbCTBA M CyaeGHOM NpakTHKHU. 3-€ u3a., UcIip. u aon. M.: Borrepe Knyeep, 2007. C. 188.

202 1 510 cootBerctByeT 11. 32 INocraHoBAeHUs [1eHyma BepxosHoro Cyna P Ne 1 ot 26 stHBap4
2010 r. «O npuMeHeHNM CyJaMM rPaXIaHCKOTO 3aKOHOaTe/IbCTBa, perynpylollero OTHoLe-
HUA N0 00s13ateIbCTBAM BCIeaCTBUE NpUUMHEHM Bpeaa XM3HM U 310p0Bbio» // blolllleTeHb
Bepxosuoro Cyaa P®. 2010. Ne 3,
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B kayecTBe npumepa, MIAIOCTPUPYIOLLIETO HEOOXOANUMOCTD AOKA3BIBA -
HUS 06CTOSITENbCTB, 3as1BJIEHHBIX B TPAXAAHCKOM UCKE, MOXHO MPUBECTH
cnenyollee neno. OTMeHeH MPUTOBOP B YAaCTH paspellieHUs TpaxaaH-
CKOI'0 MCKa M0 yroJoBHOMY aeny B oTHowenuun C., ocyxneHHoro Yep-
TAHOBCKWM PailOHHBIM cyoM . MoCKBBI 110 11. «6» 4. 3 cT. 159 YK PO.
B onpenenenvu cynebuas Koyanerus OTMeTHAa, 4TO CyA, yHOBJETBOPSA
uckoBbie TpeboBauuss 3A0 «PedTuHIr-MuBecT» 0 Bo3MenieHUH yuiepba
B pasMepe 38 148 692 py6., B HapylleHue TpeGopauuii ctT. 307 YIIK PO,
He obocHoBal cpoe peluienue. B cooTsercteuy co cT. 73 YIIK PP xa-
paKkTep W pa3Mep Bpena, NMPUYUHEHHOTrO [pecTylieHHeM, SBISIOTCS
o6CcTogTeIbCTBAMY, [OANEXAmMWUMU nokKasbiBaHuo. Ilo HacTtosimemy
A€y JOKa3aTelbCcTBa, MOATBEPXAAlOILKUE pa3Mep UCKOBBIX TpeGOBaHM,
B IIpUTOBOpE He MpUBEAEHBI?.

Tak, 1npu BbIHECEHWU I[IPUTrOBOpa U OJHOBPEMEHHBIM pelleHueM
B HEM Bollpoca O KOMIEeHcAllU¥ MOPUIBHOIO BpeAa NpU NMpUYUHEHUHN
Bpeia XU3HU U 310pOBbI0O MOXHO BCTPETUTD clievione GopMyJIUpOBKU
B 000OCHOBAaHWE HAWYKUE MOPAJBHOTO Bpelna «[MoTeplieBlIeid — MaTepH
MOrubllero — MoxcyxuMas MpUUYWHWIA HpaBCTBEHHblEe U (PU3NYECKHE
cTpagaHus, B cuny cT. 151 'K P® uck 3agBnen 060cHOBaHHO, ofHaKo,
YUUTBIBAsI, YTO HA UXIAUBEHWUY MOACYAUMON MMeeTcs TpeXJeTHU ChiH,
B CEMbE TSXe0e MaTepUaIbHOE MOJIOXEHNE, CYA CYUTAET BO3MOXHBIM
UCK UCTHUILbI YIOBAETBOPUTH YacTHyHO»?™M, 1o gpyromy neay (4. 1 ct. 105
YK P®): «Octanach ogHa "HecopepluieHHonetHsis foyb 17 ner, npecrape-
JIBIE POAUTENU, M KOTOPbIX 1Mornbiilas 6n1a efUHCTBEHHONA JOYEPLIO,
OKa3blBaJIa UM cojiepXaHue, noreplieBIIWe MMOHECHU B CBA3H C MPOU30-
LIEALIEM TsIXKENble pU3nYecKUe ¥ HpaBCTBEHHBIE cTpagaHmns». deno no
y. 1 cT. 264, cT. 265 YK P®D — B ripurosope ykasaHo: «B cOoOTBETCTBUHU cO
cT.cT. 1100—1101 'K P® cyn, yuurtsiBasg xapakrep npHYHHEHHBIX cTpa-
AAHWM, CTereHb BUHBI MOACYAUMOTO, a TaKXe TpeboBaHUsA pa3yMHOCTH
U CIpaBeIMBOCTH, CYUTAET BO3MOXHBIM B3bICKAThL B BO3MellleHUE MO-
pasibHoro speaa 7000 py6.»2%,

B.B. BnaguMuposa npusoaurt ciaeayionive gaHHbie o GOPMYIUpPOB-
KaxX B IIPUTrOBOpax B obocHOBaHUEe KOMIIEHCAIIMY MOPAJILHOTO Bpena, ero
xapakTepa. «[paxnasckuil vck npusHaetcs 060CHOBAHHBIM, OCKOABKY

23 O630p HAI30PHOM NPAKTUKY CyneOHOM KOJUTETMH 110 YTOJOBHBIM fejiaM Bepxosroro Cyna Poc-
cuitckoit Pesepatvu 3a 2007 r. // Bromietens Bepxosroro Cypa PQ@. 2008. Ne 10. C. 26-27.

24 Bynsikosa T.I1. MnanBUyanbi0CTh noTeprieBliero M MopaibHuit Bpea. CI16.: FOpuanyeckuit
Lentp-TIpecc, 2005. C. 75.

25 Tam xe. C. 76.
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WUCTHIIE U ee POAMTEJISAM NMpPHYUHEHBI HpaBCTBEHHbIE CTpaJaHHUs B CBSI3M
C yTpaToii 6paTa U ChiHa»; «...YYHThiBasl HpaBCTBEHHbIE cTpajdaHusl, Brlpa-
3UBIIMECS B TSXeJON yTpare GJU3KOro yejoBeKa, €eAUMHCTBEHHOIO ChIHA,
BHYTpEHHHE [YIeBHbIe MepeXUBAHUI»?®; «..yUUTbIBas OOCTOSITENILCTBA
jejla, MaTepHaJlbHOEe IOJOXEeHHE MOACYAHUMOro, pasyMHOCTh pealbHO-
ro HUCMOJIHEHHUS 3asBJIEHHOIo TpeOOBaHUSI»; «...CMEPTbIO MyXa HUCTHIIE,
a TaKkKe COBMECTHOMY peGeHKy TNMpUYUHEHbI [NyOOKHe HpaBCTBEHHEIE
CTpaJaHus. DTa yTpaTa HeBOCIIOJTHHUMa, MO3TOMY CYMMY HCKa cyJ HAaXOAUT
cripaBe/TUBOMA M copa3MepHoi»?’. M3yyeHHbIe yrojiOBHbBIE fAella TakKxe
NOATBEPXKIAIOT, YTO NIpU NpUYHHEHUH (PU3HYECKOro Bpeja (Bpena XHU3HHU
1 3[0pOBBIO JJUYHOCTH) MOpaJIbHbIA Bpel Mpe3loMUpYeTcsl U B Mpoliecce
fpeaBapUTeIbHOrO paccieJOBaHUs U B CyJeOHOM pa3bUpaTeJIbCTBE He
0OOCHOBBIBaeTCS, a 0O6CTOATEJLCTBA, KOTOphIe CBUAETENILCTBYIOT O HaIU-
YHH MOpAJIbHOIO Bpejia, He MpUBOAATC. OTcloga MOXHO 3aKIIOYUTh, YTO
Mpd MPUYHMHEHUH MOpPAJIbHOIO Bpena MpecTYMIEHUSIMHU MPOTHB XH3HHU
1 300pOBbS JOJXHBI ycTaHABIMBaThCA cleaylomie o6CcToATe1bcTBa, M0-
MHUMO OOCTOSITEJILCTB, BXOASIIIMX B IJIaBHBIA (pakT:

a) obcTodTe/bcTBa COBEplIIEHHS CaMOro NMpecTyIUIEHHS, XapakTep H cTe-
NMeHb NpUYHHEHUS Bpeja, a UIMEHHO: YOUICTBO C 0CO0OH XKeCTOKOCThIO,
yOMICTBO B NMpHUCYTCTBUU POJACTBEHHHKOB JOJIXHO YYHUTBHIBATHCS TMpH
onpejeleHHH pa3Mepa KOMIIeHcallud MOopaJlbHOro Bpeja. Ilpu npuyu-
HEHUH BpeJa 340pOBbI0 HEOOXOAUMO YUHUTHIBATh NMpOgecCHOHaNbHEIE,
COLlHaJIbHbIE, MOJIOBLIe, BO3pacTHbIe XapaKTepUCTUKH caMOro noTep-
neBIero;

6) B3aMMOOTHOIIIEHHS MeXIy MpUYMHUTENEM Bpesa H MoTepheslleM. Kak
MpaBWIoO, Bpe/i, MPpUYUHEHHBI MTOCTOPOHHUMHU JIMIAMH, BOCIpHUHHUMA-
eTcsl He TakK 60/1e3HEHHO, KaK Bpej, MpUYUHEHHBIA OIU3KUMHU JIIOAbBMH,
COCJIyXXKHUBIAMH, COCEJISIMH U T.[.;

B) HeOOGXOAHMMO YCTAHOBUTH MPUYUHHYIO CBSI3b MEXIY HpaBCTBEHHBIMHU
1 GU3UYECKUMH CTpaaHHUSIMHU U TeM GU3HYECKHM BpeIOM, KOTOphIA ObLT
npuynHeH. Tak, HanpuMep, npu youicTBe pebeHKa, npy onpeneJeHUH
KOMIIEHCALlUM MOpaIIhHOT'O Bpea HEOOXOJHMO YUUTHIBaTh, €AUHCTBEH -

206 B jaHHOM IIPUIOBOPE Cyd NOAMEHU IIPUYHMHY Ha CNIeACTBUE, NPUYHMHA MOpPaJbHBIX CTpa-
JAaHU} — 3TO YyTpaTa eqMHCTBEHHOTO ChIHA, a CJIEACTBUEM ITOTO ABISIOTCA BHYTPEHHHUE MCH-
XOJIOTHUECKME TIepeXUBAaHUSA. B ¢cBOIO ouepeab, HHTEHCHBHOCTD 3THX TNepeXUBAHWIl J0/KHA
GBITH NOATBEPXKAECHA HHAMBUAYANBHEMH TICUXOJOTHYECKUMM CBONCTBaMM NOTEPIIEBIIETO,
YCTaHOBIEHHBIMU Ha OCHOBAHMHU CYAeGHO-IICUXONOTMYECKON IKCIEPTU3BI; @ TAKXKE B3AUMOOT-
HOLIEHUAMM C CHIHOM, TEM, YTO OH eAMHCTBEHHBIA peOEeHOK B CEMbe M T.11.

27 BnaguMuposa B. B, KoMiieHcanuust MOpailbHOT O Bpea — Mepa peabUIuTaliMy 1oTeprieBIIEr0
B pOCCHIICKOM yroloBHOM npouecce. M.: Boarepe Kiysep, 2007. C. 119.
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HBIH JIU 2TO pebeHOK B ceMbe, 3a00THIUCH JIM O HEM POAUTEIIM HallleXa-

ILIUM 00pa3om.

[1py npUyMHEHUM UMYLLIECTBEHHOTO Bpela MOPaJIbHbIA Bpe] NOMJIEXHT
KOMIIEHCAllUM Juiib B CJydasx, YKasaHHBIX B 3akoHe (ct. 1099 TK P®).
MoxHO 11 cuuTarh yKasaHud 4. 1 cT. 42 YIIK P® Ha npuuuHeHne MOpaJib-
HOT'O Bpelia fpecTyn/ieHMeM KaK Ha OCHOBaHUe NpU3HaHUs JMLia NoTeprneB-
LIMM KakK clieualbHbIi ciiydyail BO3MOXHOCTH KOMIIEHCAlLlMH MOPaIbHOTO
Bpela NpH NpUYUHEHUH Bpela UMYIIECTBEHHOro?

B nuteparype BhICKa3bIBalOTCS CAEeQylOLIME MHEHUS B OTHOLIEHHUH BO3-
MOXHOCTHU KOMIIeHCALlMY1 MOPAJIBHOTO Bpela IpyU NpUYMHEHU U Bpeaa UMY -
ILIECTBEHHOTO.

B.H. MaHykaH ykasbiBaeT: « MOpasbHBIA Bpe/l B Bue AYLIEBHBIX CTpa-
NaHui (nepexXuBaHWA, 3MOLMOHAIBHOIO CTpecca M MpPOYUX SIBJICHHUH)
MOXET ObITh pe3yJbTaTOM KaK HapyllleHHsl UMYLUECTBEHHOTO, TaK U HEU-
MyuiecTBeHHOTro npapa»?®. H.A. bepasies nucan: «CoOcTBEHHOCTH 1O IIPH-
pOIe CBOEH ecTh Hayaylo IYXOBHOE, a He MaTepUaibHOe. OHa npeaionara-
€T He TOJBLKO noTpebleHUe MaTepHaIbHBIX Oj1ar, HO U DoJiee YCTOHYHUBYIO
H NPEeeMCTBEHHYIO JYXOBHYIO XHU3Hb JMYHOCTHU...»*?® A.M. DpaeneBcKuit
yKa3biBaeT: «[lpecTynieHnus, 00beKTOM KOTOPBIX ABJISIOTCHI TOJBKO UMY-
LIECTBEHHbIE IIpaBa NOTepNeBIIero (HalipuMep, Kpaxa, MOLLIEHHUYECTBO),
XOTsl B MofaBisionieM OOJILIINHCTBE ClydaeB U IPUYMNHSET HpaBCTBEHHbIE
CTpaZlaHusl NTOTEPNeBLIEMY, HE BJIEKYT BOBHUKHOBEHHUS Yy HETO CyObEKTHB-
HOIO NpaBa Ha KOMIIEHCaliMio MOPAJIbHOIO Bpeda, a y NPEeCTyITHUKA CO-
OTBETCTBEHHO HE BO3HHKAET IpaXkAaHCKO-TIPaBOBOH 00s13aHHOCTH BO3Me-
CTUTh NPUYMHCHHBLIX MOpaJibHBIN Bpea»?'®. He BhI3bIBaeT COMHEHHS TOT
(paxT, UTO «paspyllieHHe noMa, rae MpoXKMUBaeT YeAOBEK, BbI3bIBAET Y HETO
CUJIbHBIe AYLIECBHBIC CTpagaHusl, BOJHeHUs, NiepeXXUBaHUsl, CTpax 3a CBOe
OyAyuiee, APYTHE HEraTUBHLIE NOCJCACTBUSA, HEOOXONUMOCTH YPUCTIO-
cabiuBarbCd K CYHIECTBEHHBIM M3MEHEHHSIM B CBOEM XH3HEHHOM yKJa-
ne. TloppexaeHUue aBTOMOOWUS MOXeET IMOoMelllaTh peav3aliii TUIaHOB,
OTHAbIXY, OOLIEHUIO C ONUM3KUMHU...»H! Crenyer coriacuthbcss ¢ MHEHHEM
B.H. MaHyKsiHa, B COOTBETCTBUH ¢ KOTOPBIM «(DaKT NpUYNHEH U HMY1Lie -
CTBEHHOIO Bp€la HE SBJIsieTcsl JOCTATOYHBIM IJ1S1 TOro, YTOOBI TOBOPUTH

208 ManyksiH B.. MopanbHbiit Bpea: npaso, npaktika, onsit. K.: Mcruna, 2008. C. 65.

29 CM.: Ucynos K., CaskuH W. Pycckas dmnocodus coberBeHHocTn. XVIII-XX BB. CII6.,
1993. C. 303.

20 HpneneBckuit A.M. KoMiieHcalns MopanbHoro Bpea: aHajlM3 M KOMMEHTapHii 3aKOHoJa-
TeIbCTBA U CyneOHOM NpakTUKN. M.: Bonrepc Kiysep, 2007. C. 189.

21 ManyksH B.M. MopanbHbtit Bpen: npaso, tipakTHka, onpit. K.: McthHa, 2008. C. 119.
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O HAIMYHUHU MOPAJIBHOTO Bpeaa. MopanbHblil Bpel HeOOXOAUMO A0KasaTh
OTAEJIBHO OT UMYILIECTBEHHOTO»?!2,

BOJIBIIIMHCTBO YUEHBIX TPU3HAIOT, YTO NOCIAraTeAbCTBO HA UMYILIECTBEH~
Hble npaBa, 6e3 NPUYUHEHHS Bpea HENOCPeICTBEHHO XU3HHU U 3I0POBRIO
JIMYHOCTH, MOTYT NIPUYUHUTEL eMy HpaBCTBEHHbIE CTPaJaHUsI B CBSI3H C Ha-
pyllleHHeM HENPUKOCHOBEHHOCTH JIMUHOM XU3HHU, CeMeHHON, CO CTpaxom
pasrialleHUsl TUYHOM, ceMeHHOM TallHBI, YTpaToil ceMeHBIX peJTUKBUI?L,
[1o paHHeM A.I. Jlpika, 82% onpolleHHBIX NOTepleBUIMX HUCIBITHIBAIU
YyyBcTBO THeBa, 94% 4yyBcTBO crpaxa; 73% 4dyBcTBO ropsi; 92% cyuTaroT, 4To
COBepllIe HHAY KpaXa YMaJIsieT MX JOCTOUHCTBO?!,

Cyne6GHo-nicuxogornyeckasl 3KcnepTu3a rpaxiaaHku b., HazHayeHHas
B X0Je¢ pacCMOTpPEeHH rpaxaaHckKoro aena no ee ucky K OBJI . Akcag Po-
CTOBCKOH 00/1acTH B CBSI3U C HepacKphiTHEM COBEPHIEHHOH y Hee KpaXH,
BBISIBWIA HeOJJarONpPUITHOE BO3IECHCTBHE NPOUCLIEUIEr0 Ha NICUXHUYECKOE
OarornoJjiydye rnoreprieBuie ¥ ycTaHOBWIA clieylouiee: pourcliiejiiee 3a-
TPOHYAO JUYHO 3HAYUMBIE LIeHHOCTH JUIS NoTeplieBlle (COepexXeHusl, 10-
OBITBIC TIYTEM TSXEJIOro Tpya; OTHOLUIeHHUE K 3aKOHY; NOTPeOHOCTh B MO-
HHMaHHU CO CTOPOHBI CAedOBaTe/isi; 3J0pOBbe, Oyayllee JOYEPH U Beei
CeMbH); y NOTepHeBlUed OTYETJMBO MNMPOSIBUIUCH BHEIIHUE CTPECCOBBIC
(paKkTOphI, CTaJHH 3aTAXKHOTO XPOHHUYECKOTO CTpecca (B CTaiMH Je3azarn-
TallUM, O 4YeM CBHIETeJLCTBYIOT acTeHH3auMsl, TJIAKCHUBOCTh, (PUKCalHs
Ha COMaTHYeCKOM OJIaronoJiyduH, yrpata THOKOCTH NOBelcHUSA, dHUKCaLHUs
Ha NICUXOTPaBMUPYIOIEM XapaKTepe CUTYallMH); CYWeCTBYET npsiMasi npu-
YHMHHas CBSA3b MEXIY COCTOSIHUEM NOTEpIeBIIeH U CUTYallMeil, BOSHUKIIEH
B CBSI3M ¢ Kpaxe, JNUTeJbHOCTBIO U Oe3pe3yIBTaTHOCTHRIO pacciieIoBaHUA,
a TaKKe cyaeOHoM Tsk60i?Y,

BepxoBHbiit Cyg PO HckiodyaeT BO3MOXHOCTD B3BICKaHHUSI MOPAJIbHOTO
Bpeaa IO NPeCcTYIUVIEHUSIM, CBSI3aHHBIM C MMOCIATaTeThCTBOM Ha UMYLIECTBO,
He UMEIOIUM HacHWIhCTBeHHOro xapakrepa. [1pe3suanymM BepxoBHoro Cyna
no geay Mopo3oBoil yaosieTBopiia npoTtecT [eHepaabHOro npokKypopa,

212 ManyksH B.W. MopaibHBIA Bpell: npaBo, npakTka, onuiT. K.: MctHa, 2008. C. 126.

213 CyxapeBckuil M.A. KOMIIEHCAllUsA MOPaIbHOTO BPEIa B YTOI0BHOM CYNONPOU3BOACTBE: aB-
Toped. oMC. ... KaH. lopud. HayK. KpacHomap, 2003. C. 42—43 ; HapuxHbiit C. BoaMelleHue
MOpaJILHOTO Bpela, NPMYMHEHHOTO NOTepIeBUIeMY: YroI0BHO-IpoueccyalbHHli acnexr //
Poccuiickast ioctuuus. 1996. Ne 9. C. 41,

214 Tk A.T. AKTyaspHble BOIIPOCHE IPaX/1aHCKOTO MCKa B YTOJIOBHOM Mpolecce: aBToped. I1C. ...
KaH. IOpHA. Hayk. CmoneHck, 2007. C. 52.

215 [TpuBOASTCA Mo AuccepTalny A.T. [IbIKa: ApXMB AKcailcKOTo ropoicKoro cya PoctoBekoit 00-
nacru. Jeno Ne 2-412/99 no ucky rp. b. K OBl 1. AKkcas o Bo3MellleHUH MOpAaJIbHOTO BpeAa.
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yKa3zas cienymwoliee. B coorBeTcTBUHU co cT.cT. 151, 1099 'K P®D KomneHca-
LISl MOPa/IbHOTO Bpeaa NoMycKaeTcesl, KOraa CoBepIIaoTCs AeCTBIS, M1OCH -
raiomnde Ha JJMYHble HEMMYILIECTBEHHBIE TpaBa I'paxJaHWHa JU00 Ha INpH-
HajleXxalllie TpaXaaHUHY Opyrue HemMarepualpHble OJiara. MopaipHbIi
Bpell KOMIIEHCUPYETCS B APYTUX CiydasiX, I1peJYCMOTPEHHBIX 3aKoHOM. On-
HaKO HU rpaxIaHCKoe, HU HHOE 3aKOHOIATEAbCTBO HE COAEPXHUT YKa3aHU I
Ha BO3MOXHOCTb KOMIIEHCAllMH MOpaJibHOFO Bpena, MNpUYM HEHHOr O XUILe-
HHEM UMYILECTBa?®,

OnHako cyneOHoi NpakKTUKOM [TpHU3HaETCsl BO3BMOXHOCTh KOMIIeHCalIuK
MOpPAJILHOrO Bpea [1pH COBEpIIIEHUM pa30os1, TaK KaK IIPH 9TOM 3aTparuba-
IOTCH ellle W NpaBo Ha 310pOBLE.

[1o npurosopy cyna PaMazaHoOB ocyXjieH no IL.I. «O», «B» 4. 3 cT. 162
YK P®, nocraHoBleHO B3bICKaTh ¢ PaMazaHoBa U [1eAKpUILIBUITY B IOJB-
3y CaxapoBa B BO3MemieHue MaTepuannHoro yuiepoa 184 847 py6. coinu-
AapHo # 110 50 Teic. pyd. KOMIEHcalHY MOPAIBLHOIO BpeJa. YCTaHOBAEHO,
4YTO B XOone pa30OMHOro HaMnajeHus noreprepluieMy ObLT IPUYNHEH yIIEpD
B KPYnHOM pasMepe Ha oburyio cymmy 178 102 py6., ocraibHple QeHBIH
OCTaJIUCh Ha MecCTe MpecTyIUieHUss ¥ OBUTM BO3BpalleHBl MOTeprieBIIEH.
CynebHast Ko/ierus 1o yroJoBHuIM nenam BepxosHoro Cyna P® npuro-
BOp M3MeHWIa, UCKIIIOUMIA OcyXJeHue Pama3aHoBa Mo 1. «B» 4. 3 cT. 162
YK P®. TTocraHoBieHHEM Cynb¥ FOPONCKOro cyna AeHcTBus PamaszaHoBa
nepekBaauUIMPOBaHELI € M. «O» 4. 3 ¢T. 162 YK PD Ha 4. 2 cT. 162 YK PO
(B pemakuymy 8 nekabps 2003 r.), McKIITOYEe HO NTpUMeHeHHe NONOHUTELHO-
TO HaKa3aHWs B BUle KOH(PHUCKALMHU UMYLIECTBA.

B HanzopHoil Xanobe ocyxaeHHblM PamMa3aHoB IocTaBWJI BoOIpoc 00
OTMEHe CcYONeOHBIX pellleHW B YyacTH B3BICKAHHUS C HEro KOMIleHCalWy
MOPJIBHOrO Bpela B CBSI3H C HENPHYACTHOCTHIO €ro K yOMMCTBY Mnorep-
MeBILIEro, a B YacTH BO3MENIEHHUS] MaTepHAIbHOFO yilepOa BclleACTBUE He-
NpaBUIIBHOIO YCTaHOBJEHWs pa3Mepa yuepOa. [Ipesuanym BepxoBHoro
Cyna P® Hapz0pHYI0 Xan06y 0CYyXIeHHOrO YIOBIeTBOPHI YACTHUHO, YKA-
3aB cienywouiee. I1o0 cMpIcay 3aKOHa, MOPalbHbIA Bpel — 3TO B TOM YKC-
JIe HpaBCTBEHHBIE U (DU3NYECKHe CTpallaHUsl, IPUYMHEHHBIE NeHCTBUSIMH,
NocAraroIMMH Ha NpUHaLIexalyue rpaxXaaHuHy OT POXIEHUS HeMaTepH-
aJlbHblE Oy1ara — XXW3Hb YU 310pOBLe. Pa3boi npeaycMaTpyuBaeT puMeHe HUE
OCY>XZCHHBLIMW HacUJINs, ONACHOTO JIsl )KM3HW U 300pOBbs MOTepIIeBILETO,
B MO3TOMY cynoM ¢ PamazaHoBa 0OOCHOBaHHO B3blCKaHa KOMIleHcCalMs
MOpPAJILHOro Bpena. BMmecre ¢ TeM B3picKaHUIO ¢ PaMmasaHoBa coygapHO
¢ [1eHKpHIUBUINA MOMIEKUT JMIIL TOT MarepHANpHBIM Yymepo, KOTophlif

16 BionnereHb BepxoBHoro Cyna P®. 2001. Ne 3. C. 15—16.
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NIpUYHHEH pa300MHBIM HamageHueM Ha CaxapoBa, — 178 102 py0., a He
184 847 py6., KaK MOCTaHOBJIEHO NTPUTOBOPOM?Y.

baryes B.B. yka3zmiBaer Ha 10O, YTO CyIbl HEpeaAKO, NPUHHUMAs pellleHUe
00 yIOBJETBOPEHHUH NAHHBIX TpeOOBaHWUM, YUYWUTBIBAIOT JIUYHBIMA XapakTep
NTPECTYNHBIX MOCJICACTBUNA I NOTEPIieBIIEro, TaKk Kak B OOJBIUIMHCTBE
cJAyyaeB IIPU KOMITEHCAllUd MOPAIBLHOIO Bpeda 3a JaHHBIE IPECTYIIHbIE
JesiHAs. HaIMYeCTBYET KBaTM(UUUPYIOIIWA NpPHU3HAK — 3HAYUTEJIBHBIH
yiiep62'®. A.I. JIbIK nosaraer, 4to «1000e npecTyljieHne KaK TpOTHBOIIpaB-
HOe AessHUe, UMeloliee 0COO6eHHO 3HaUuMoe OTpULIATeIbHOE NTOCJIENCTBUE
IU1s 4eJ0BeKa, oOlIecTBa M rocylapcTBa, NOKHO Kaparhcsi, B TOM YHUCIIE
1 B3BICKaHHUEM ¢ NpeCcTyNHMKaA (JTUO0 JIU1L, HeCyIIMX 32 Hero MaTepuaibHYIO
OTBETCTBEHHOCTh) KOMITEHCAliM MOPAJILHOrO BpeJa, NpHYUHEHHOTO Nes-
HUEM, BHE 3aBUCUMOCTH OT BHMJa CaMOTO NpecTyrieHUus1»2. [Tonaraem, 4yro .
3TO U3JTHIIHe KpaitHsIsl TOUKa 3peHUs], ITIpaBo Ha KOMITIEHCa Mo MOPaJIBHOIO
Bpeda, JIPUUUHEHHOTO NpecTYIIECHUEM, NOSBIASETCS TOJBKO Yy JUYHOCTH,
HO He y obuiecTBa M rocynapcrba. [103ToMy pedb 0 BOBMOXHOCTH pPaccMO-
TpeHHsI UCKa O KOMIIEHCallMy MOPaJIbHOTO Bpela COBMECTHO C YTOJIOBHBIM
JIeJIOM MIET TOJBKO B TE€X CUTYyalHsX, Korma NpecTyIJieHWe HalipaBjieHO
JIPOTHUB NTpaBa COOCTBEHHOCTH OTAEIbHOM JIMYHOCTH.

besyci0BHO, 10 9TUM BHAaM NPECTYIUIEHUHA HACTYIIeHHe MOPAIbHOTO
Bpela JOJDKHO OBITh NOKa3aHO, TAKXKe AOKa3aHa NMpUYUHHAS CBSI3b MEXIy
UMYILIECTBEHHBIM BpedOM U TeMH NTCUXUYecKUMH (HpaBcTBEHHBIMH) U U~
3NYECKUMU CTpalaHUsSIMH, KOTOpble UCHBITHIBAET JU[IO B CBSI3HU C yTpaToM
WIN ITOpYeit UMyLIeCTBa.

Tak, B KayecTBe 00CTOSITEILCTB, KOTOPHIE NOMAJIEXAT YCTAHOBJCHHIO (10-
Ka3blBaHHIO) B 3TOM cJydae, JO/KHBI BEICTYNATh:
® CTOMMOCTH UMYILLECTBA Y €ro 3HaUeHUe UK BAaaeabna;
® 0OOCTOSITELCTBA MPUYMHEeHUS UMYILIECTBEHHOIO Bpeaa (BXOIAT B O0CTOsI-

TeJILCTBA IJ1aBHOTO (pakra);
® JMYILECTBO ITOBPEXICHO WM YHUUTOXEHO; ITOCIENCTBUS UMYUIECTBEH-

HOTI'O Bpeja A5l HOTEPIIEeBILEro ¢ Y4eTOM er0 HHAMBUAYaTbHBIX [ICUX0JI0-

TMYEeCKHX OCOOEHHOCTEI.
B yactHoctH, A.JI. KOXxaHuHOBa yka3miBacT: «C TCHXOJOTHYecKOid

TOYKH 3peHUs 3TO O3HayaeT (ydeT MHAUBHAYyaNbHBIX 0cOOeHHOCTEH Nua,

217 [ToctaHoBle HUe TTpe3uanyMa BepxosHoro Cyna P® Ne 634104 no peny PamazanoBa u Teit-
kpuuiBuaK // Broanerens Bepxosaoro Cyna P®. 2005. Ne 7, C. 24.

218 BatyeB B.B. O6ecneyeHne NpH paccieAOBAHHH MPECTYILIEHMS IPAXIAHCKOro HCKa MoTep-
neBliero: aBToped. AMC. ... KaHi. opui. Hayk. M., 1999. C. 69-70.

20 JInik A.T". AKTyaiibHble BOITPOCH TpaXKJaHCKOIO UCKa B YTOJIOBHOM Mpoliecce: aBToped. auc. ...
KaHzi. Iopua. Hayk. CMoneHck, 2007, C. 54.
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KOTOPOMY NPHYMHEH MOpaIbHBIA Bpell), MpeXae BCero, yCTAaHOBICHUE UH-
IABUIYaJILHOM HPEApacnooXeHHOCTH K BUly M CTEMIEHH CTpaJlaHuM, 4yB-
CTBUTEJBHOCTH K ONpeleJle HHOMY THITY TpaBMHUPYIOIWMX BO3AEHCTBUM. . »*°
U nanee oHa xe nuiueT: «HOpUCTH HEPEAKO HEAOOLIEHUBAIOT POJb HCU-
xorpaBM. Ceppe3Hbiii IMYIIECTBEHHBIN Bpel MU TSXKU# Bpell 310pOBhIO
MpedCTaBIAIOTCS 3a4acTyio 6ojiee Cephe3HbIMU TpaBMaMH, YeM OCKopOJie-
HUe JUYHOCTH, HAapYLICHHUE LIEJOCTHOCTH NCUXUUYECKOro «fl», CHUXEHHUE
ypOBHS CaMOYBaXeHHsl. BMecTe ¢ TeM nCuxUdecKue TpaBMEI MOTYT sIBUThCS
yIapoM JUisl YejioBeKa He MeHee CHJIBHHIM, yeM (U3NYeCKHe, CTpalaHus
B 3TOI CBsI3M ORIBAIOT HHOrAa U 60Jee TSXKKUMU;, NOCAeICTBUS TAKUX TpaBM
MOI'YT GRITh TaKXKe BeChMa Cephe3HHI 1Sl pa3BUTHS JUYHOCTU U (POPMUPO-
BaHUS crioco0a ee agalTauy K YCJIOBHAM XU3HU»*!,

[1p1 HEOOXOOUMMOCTH yUeTa CTOUMOCTH YTpayeHHOIr'0 HMYILleCTBa Ccaeny-
eT [TOMHHUTh, UTO B HEKOTOPRIX CAy4dasiX camMa I10 ceGe MaTepHalbHas LieH-
HOCTh UMYyLLECTBa 111 TMUHOCTY MeHee 3HaYyMMa, YeM ee HeMaTepHalbHasi
cocTaBjisiouiass. B JiUTepaType 3TO UMEHYIOT €€ M «CeHTUMEHTaNIbHOMU»
CTOMMOCTRIO. Pedb HAET 0 TaKuX CUTyaliusIX, Korja yrpayuBaeTcsl XK1U3HeH-
HO HeOOXOAMMOe UMYILECTBO, B YACTHOCTHU peyb UJET O XHUBOTHBIX. «[IpH
MPpOYUX paBHBIX YCJAOBHUSIX CTpaJaHMsl Biajenblla cobaku-NoBOARIPS, MO-
rudLieil ¥ nocrpagasiileil OT HellpaBOMEpHBIX ACMCTBUHA OTBeTYMKA, OymyT
0oJice IIIyOOKHMMH, HEXEIM NepeXHBaHUS XO3gMHa J0poro cTOpoXeBOi
co0akKu, MCIOJIL30BaBILECHCS UCKITIOUUATENbHO U151 OXpaHhbl Tapaxa»??2,

He Bpi3BIBaeT COMHEHME HEOGXOMMMOCTE BO3MELLE HUSI MOPAlIbHOTO Bpe-
Ja MpeCcTylJeHUAMH, KOTOphie 3aTparuBaloT HeMaTepHUaibHble OJiara Jud-
HocTH. Ho camMo 1o ceGe nocaraTeJbCTBO Ha HeMaTepUalbHOe 61aro Jiny-
HOCTH €1li¢ HE CBUAETEILCTBYET O TOM, YTO [1OTepIEeBIUIUI IO 3TOMY [10BOIY
MCHOBITHIBAET HPaBCTBEHHBIC U (pU3NUECKHME CTpaJlaHUs, 103TOMY NIpHYUHE-
HHE MOPaAJIBHOTO Bpe/a TaKXe MOIEKUT JOKa3biBaHHIO.

K Takum BuaaM npecTyIUIeHHH OTHOCSTCS BCe, Iie 06bEKTOM Iocsira-
TCJILCTBA ABJIAIOTCA YeCTh, AOCTOMHCTBO, CBOOOAA IMYHOCTH, NpaBO Ha He-
NNPUKOCHOBEHHOCTh XWJH1A, NpaBO Ha TaWHy IepelUcKHU, TeJedOHHBIX
[1EPeroBOpoB ¥ TejaerpadgHbX coodieHUl. O4eBUMAHO, YTO, KOIIa Hapyua-
€TCsl [1PaBO Ha HENIPUKOCHOBEHHOCTD XXWJIHLLA, JIJ19 OMHOro JHU11a 3TO CBsi3a-
HO ¢ NCUXOJIOTUYECKUMHU TepexXUBaHUsIMU, a g Apyroro HeT. Y1 nosatomMy

2 JOxaHMHOBa A.Jl. Cyne6Ho-ncuxonorndeckas 3KCIepTH3a B IPaXJaHCKOM TNpolecce.
CyneGHO-TICUXOJIOrnYecKas 3KCIepTH3a 110 fieflaM O KOMIleHcaluu Mopayibhoro Bpepa. 4, 1,
Caparos, 2000. C. 6.

21 Tam xe. C. 31,

2 ManyksiH B.M. Mopanbuslit speq: npaso, npaxTuka, onsit. K.: Mcruua, 2008. C. 127.
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HaJU4YHUe HpaBCTBEHHBIX U PU3HUYECKUX CTPaJaHuil TakKKe NOMICXHUT YCcTa-

HoBJjleHH10. BepXxoBHplit Cyn P® B cBoeM NnoctaHoBieHHU Ne 17 oT 29 HioHs

2010 . ykasan, yTO XapakTep ¢$WU3HYECKHX W HPABCTBEHHBIX CTpaJaHMii

YCTaHaBJIWBAETCS CYIOM C yuyeToM (paKTHYECKUX ODCTOATENLCTB AeJa, NpHU

KOTOpHIX OBLT IpUYHUHEH MOpalbHM{A Bpell, MoBEICHUS MOACYAUMOTO He-

MOCPEACTBEHHO I10CJIe COBepIlleHUs NMpecTylJIeHUs1 (HallpuMep, oKa3aHue

JU00 HeoKa3aHHe MMOMOIIH NOTEPIEBILIEMY), MHAUBUAYAJIbHBX OCOOEHHO-

CTel IMOoTepIieBINEro (BO3pacT, COCTOSSHHE 340POBhs, NOBEAEHUE B MOMEHT

COBEPILECHUS NPECTYIIIEHUA U T.I1.), @ TAKXKe IPYTUX 0OCTOSTENbCTB (Hallpy-

Mep, MOoTepst pabOTH NOTEPIIEBIINM).

Ha ocHOBaHHH BHIIIEN310KEHHOTO MOXKHO BBIISIUTD CJE1YIOILYIO FPYII-

My NOMNOJHUTENBHHIX (10 OTHOILEHHIO K OOCTOSITEIbCTBAM IJIaBHOIO (pakTa)

0OCTOSTENBCTB, NMOMJIEXALIMX JOKA3BIBAHHUIO I1IPH 3a4BIEHUHU TPaXJaHCKOTO

MCKa O NpUYMHEHHH MOPAJIIBHOIO Bpela MpecTYIIEHWEM B Npoliecce Ipo-

M3BOJACTBA 10 YIOJOBHOMY AEJY:

1) ecTh ocHOBaHMS LISl [ICUXOJOTHYECKHUX NEepeXUBaAaHUN — I1OTEPS Olpeae-~
JIEHHBIX OJ1ar;

2) (pusnyeckoe JULo (JIMYHOCTh) B COCTOSSHUM OCO3HATh 3TY NOTEpIo Oaar
KaK HEraTUBHOE SBJIEHNUE B CBOECH XXMU3HMU;

3) yrepsiHHBIE Oara cBsizaHBl ¢ CYOBEKTUBHHMHU IpaBaMXA ¥ MHTEpECAaMH
JTUYHOCTH ¥ OXPaHSIOTCH 3aKOHOM;

4) noreps ollpeeaeHHBIX Oar — 3TO cleCTBHe PECTYITHOTO ASSIHUS (Neii-
CTBHUS WU Oe31ENCTBUA);

5) 3HAYUMOCTB yTpayeHHRBIX OJialr Ut OoTeplleBIUETO;

6) HajIMyKe NPUYMHHOM CBA3N MeXIY GHU3HYECKUM, UMYIIECTBEHHBIM Bpe-
JIOM, BpeJOM, IPUYNHEHHBIM HeMaTepHabHBIM Oj1araM (HEMMYILECTBE H-
HBIM IIpaBaM) U IICUXOJOTHYECKUMHU NepeXuBaHUSIMH (HpaBCTBEHHBIMU
U PU3HYECKUMHU CTpaJaHUSIMH);

7) MHIUBUAYIbHEE OCOOEHHOCTH MOTEpIeBUIEro (TpaXI1aHCKOTo UCTIIa),
BJIMSIONIME HA MHTEHCUBHOCTh U CUJY CTpaJaHUM:

a) nou,

6) BO3pacT;

B) COLMAJIBHAS POJIb;

r) IpodeccuoHaibHasl poJb,

1) JOKHOCTHOE MOJOXEHHUE;

€) B3aMMOOTHOILIEHHE C OONIYNKOM;

X) XapaKrep NpecTYIUIEHHs KaK XH3HEHHOTO COOBITHUS VTS MOTeplieB-
1Iero;

3) CTeneHb oOBEKTUBHOM 3HAYUMOCTH IJ1s1 IOTEPIIEBLLETO (TPaXXJIaHCKOTo
HCTLA);
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H) YpOBeHb cyOBeKTHBHON 3HAYHMMOCTH COOBRITHS IJId IMOTEPIIEBIIETO

(MHT€HCHBHOCTD lepeXUBaHHH);
K) IPOTHO3 BJUSIHUA JAHHOTO cOORITHA HA JaTbHEHINYIO XH3Hb NNOTep-
[1€BLLIETO;

N) CTpyKTypa TUYHOCTHE.
KpoMe Toro, JoKa3biBaHHIO MOIEXAT TAKXKe 0OCTOSTENbCTBA, CBA3aH-

Hble ¢ JUYHOCTBIO IpaXIaHCKOrO OTBETYMKA, B YaCTHOCTH peydb uAeT 00
yyeTe MaTepHallbHOTO NMOJOXEHUsI OOBUHAEMOrO H peallbHOH BO3MOXHOCTH
BO3MeCTHTEL Bped. [OKashIBaHHUIO IMOAIeXaT TaKXe [poieccyalbHbie 00-
CTOSITENIbCTBA, Kacalomuecsl pUBJIeYeHHs B KayeCTBe IpaX1aHCKOTO MCTla
1 rpaXIaHCKOro oTBeTHMKA HaljieXallluX JUn. Tak, 110 npUroBopy cyla He-
coBepliueHHoJeTHUe HaluuH ¥ TTONYIIKKH OCYXIEHB! 110 I1. «B» Y. 4 CT. 162,
I.IT. «X», «3» Y, 2 ¢cT. 105 YK PO,

I1o aToMy MpUroBopy (¢ y4eToM IocaeayiomuX U3MeHEHH1) HECOBep-
ieHHoeTHUH HlyxnoB ocyxaeH no 4. 3 ¢t. 162 YK P®D, OH xe onpasaaH
IO I1.I1. «B», «I», «<XK», «3» 4. 2 ¢T. 105 332 HeNpUYaCTHOCTHIO K COBEPLIEHH IO
npectymieHus. [TocraHosneHo B3bickarh ¢ [losymkuna, IHamuna, Hlyx-
JoBa B o3y K. B Bo3MellieHUe MaTepHallbHOTO yilep6a 6250 py6.; ¢ Ilo-
ayiikuHa ¥ HlamuHa B noab3y K. B cOMUAapHOM IOpsiiKe B BO3MEUIEHHE
MaTepHalILHOTO yiepba — 10 508 py6.; koMmIeHcaHio MOPAJIBHOTO Bpela
B 110Jib3y K. B goseBoM nopsiike ¢ [TomyimkuHa — 80 TrIC. pyO., ¢ [Hammu-
Ha — 80 ThIC. py6. # ¢ LlyxsioBa — 5 ThHIC. pYO.

B HanzopHo# Xano0e rpaxnaHcKUA ucTen K. Npociy U3BMEHUTE COCTO-
SIBILIMECH 110 JeJTy cydeOHble peleH s B YaCcTH IrpaXXJaHCKOTO HeKa M BO3JIO-
XHUTB 00S13aHHOCTh BO3MEILIEH ST TIpUYHHEHHOTO eMy yinep6a Ha poayTeseil
HECOBEPUIEHHOMETHUX ocyXIeHHBX. Ilpesuanym Bepxosuoro Cyma PO
yI.OBAETBOPWI Xa100y YaCTUYHO MO CIeAYIOLIUM OCHOBaHHUSIM.

B coorBercTBHH ¢ nooxeHusAMU 4. 2 ¢T. 74 YIIK P® B ciyyae, Koraa y He-
COBEpPLIEHHONETHETO B BO3pacTe OT 14 10 18 jieT HeT 10X040B UJIH HHOTO UMY-
11{eCTBa, JOCTATOYHBIX JU1sT BO3MELLIEH S Bpella, Bpeld 1OJLKeH ObITh BO3MEILEH
NOJTHOCTBIO WIH B HeJOCTalOIIEel YacTH ero pOJUTeNIMHA (YCHIHOBUTEISIMH)
WIH NOMEYHUTETEM, eCTU OHW HE JOKAXYT, YTO Bpel BO3HHUK He I10 UX BHUHE.

Cyn nepBoO# MHCTAaHIUH He O6CYIW M HE paspelln B [IPUTOBope M0-
CTaBJICHHBIE B HCKOBOM 3asiBJeHUH BOIPOCH O HAIMYHUHM Y HECOBEPILEH-

283 HeoOXOAMMOCTh YCTAHOBNIEHMSI MMEHHO 3THX UWHIOMBHIYAILHBIX 0COBEHHOCTEN JIMYHOCTH,
KOoTOpbl€ HOCAT BHEUIHHM MM BHYTPeHHMH (IICUXOJIOTHUECKUHT) XapaKTep, 000CHOBEIBAIOT
AJl. FOxannHoBa v T.I1. byaakoBa. CM.: FOxanunoBa A.Jl. Cyne6Ho-ncuxosioriyeckas 3Kc-
lepTH3a B I'paxXAaHCKOM riponecce. CyneOHO-IIcHXoI0THYecKasl 3KCNepTH3a 1o gej1aM o KoM-
neHcauuM MopaiibHoro Bpeja. Y. 1. Capartos, 2000. C. 80 ; bynsikosa T.I1. UHIuBMA YAJIBHOCTE
noTeplieBillero ¥ MopaiibHBIA Bpea. CI16.: KOpuaungeckuit LeHrp-Tlpecc, 2005. C. 249.
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HOJIETHUX OCYXAEHHBIX I0XONO0B MY UHOIO UMYILECTBA, JOCTATOYHBIX IS
BO3MEIIEHHS Bpeda, O BO3MEIIleHHH Bpea 3a cUeT POAUTENIEH OCYXKIEHHBIX.
Ha ocHoBaHuu BHiUeH3noxennoro Ilpesuauym BepxosHoro Cyna P® or-
MEHWI COCTOSIBILIMECS MO ey cyAeOHbIe pelueHus B OTHoweHU Hlammu-
Ha, lHlyxioBa n IToaymkuHa B YacTH TpaXIaHCKOro MCKa MU Iepegan AeiIo
B 3TOM YaCTH Ha HOBOE CYIeOHOE pacCMOTPEHHE B MOPSIKE IPaXIaHCKOro
CYIONpPOU3BOACTBa%,

Eme ofvH npuMep HeoOXoAMMOCTH J10Ka3biBaHUsI OOCTOSITENBCTB NPH-
YMHEHHUs MopalikHoro Bpeaa. Cyn MepBOH MHCTAaHUMHU NPU OCYXKACHUH X,
MO ILIL. «a», «<» Y. 2¢T. 10S YK PD, 4. 2¢T. 222 YK PP u 4. 3¢t. 213 YK PO
B3BICKAJI C HETO B NTOIL3Y b. B Bo3MelIeHHe MaTepUaibHOro yepda S50 ThIc.
py0. ¥ B cUET KOMIIEHCcali MU MOpaIbHOIO Bpega — S50 TeIc. pyo., a B NOJIB3Y
K. — cooTrBerctBeHHOo o 100 ThIC. pYoO.

CynebHast Xosuierds no yroJopHeiM geiiam BepxosHoro Cyma P® ocra-
BHIa npuroBop 0e3 usMeHeHus. CornacHo cT.cT. 310 u 314 YIIK PCOCP,
CYI NpH pa3pelleHUH BOIPOca O I'PaXIaHCKOM HMCKE B OIMcaTe/IbHON Ya-
CTH NIPUTOBOpPa AOJ/DKEH NPUBECTH MOTHBEI, 00OCHOBKBAIOIIIME MOJHOE HIH
YaCTHYHOE YIOBJIETBOpEHHE HCKa, a TAKXKE YKa3aTh 3aKOH, Ha OCHOBaHHUH
KOTOpOro pa3pellleH rpaxaaHcKuil UcK. T1o maHHOMY A€y yKa3aHHBIE Tpe-
OOBaHUs 3aKOHA CYJIOM HE BLITTOAHEHBI??,

[TocTaHOBNIEHUSA U oNpeaeaeHHs O IpU3HaHUU X. I'PaKIaHCKHM OTBET-
YHUKOM CJIEACTBHUE H cyI HE BRIHOCHIM MU, COOTBETCTBEHHO, HE pa3bsACHSIHU
eMy Npasa, npeaycMorpeHHbIe cT. 55 YIIK PCOCP. B Hapymenue tpeboBa-
HHs cT. 295 YITK PCOCP He 6BUIO peaii30BaHO €ro MpaBo Ha BHICTYIUIEHUE
B IIpEHUSIX B KaYeCcTBe TpaXIaHCKOTo oTBeTYHKa. KpoMe Toro, B cyneOHOM
3aceJaHU U He HCCJIENOBATMCh BONIPOCH, CBSI3aHHBIE C TPAXIAHCKUM HCKOM,
H TI0 ero pa3sMepy ¥ OO0CHOBAHHOCTH HU NOTepNeBIIHE, HU NNOACYAUMBIE HE
JOTpall MBAJIUCh.

I1o cMBICITy 3aKOHa pa3Mep KOMIIEHCA[ M MOPAJILHOI'O Bpella 3aBUCUT OT
Xapakrepa H o0beMa IpUYHHEHHBIX MCTLY CTPaJaHuil, CTeneHH BHHBI OT-
BETUHKA B KAXKJIOM KOHKpPETHOM cJydyae, HHBIX 3aC/IyXXUBAIOLIMX BHUMaHHUSI
0OCTOSITENILCTB NPH cOOMIOAEHHH TpeOOBaHUN Pa3yMHOCTH M clIpaBeJIM-
BocTi. OIHAKO CY/ B IPHIOBOPE HE MPUBEI MOTHBEI, KOTOpHIE OBbl, MO €0
MHEHHUIO, MOIJIM OB 060CHOBATh B3BICKAHHUE ¢ NMOACYAMMOro B MOJb3Y NO-
TepPIIEBILErO CTOIb 3HaUUTEhH O IEHEXHON KOMNEH caHy TPpHYHNHEHHOTO
MM MOpPaNbHOro ¥ BO3MelllEHUE MaTepHabHOIO Bpe/a.

224 [ToctaHoBneHue TIpesnauyma BepxosHoro Cyna P® Ne 609-1106 no aeny Illamvna v ap. //
Bionnerens BepxosHoro Cyga P®. 2007. Ne 1.

25 BioJuieteHb BepxoBHoro Cyaa P®. 2001. Ne 3. C. 21-22.
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Bo3HuKaeT Bonpoc 0 TOM, KT0o 6y/eT I0Ka3blBaTh 3TH OOCTOATEILCTBA.
He BbI3biBaeT HMKaKOro COMHEHMs TOT (pakT, YTO B cllydyae pacCMOTpe-
HUsl TPaXIaHCKOIO MCKa COBMECTHO C YTOJIOBHBIM [Je/IOM [JOKa3blBaHME
OCYIIeCTBAsieTCsl 1o JNpaBujiaM YTOJOBHO-NIPOLECCYaJbHOIO 3aKOHOla-
TeJbCTBa. M3 3TOro nosOXeHWUs BBITEKaeT clieaylolee. ECIu XapakTep
U pa3Mep Bpela, NPUYMHEHHOrO MpecTyIIEeHHEM, 0XBaThIBaeTCsl 00CTOs-
TeJILCTBAMHU I[JIaBHOIO paKTa, BXOMMUT B MPU3HAKH COCTaBa NpecTYIUIeHHs,
TO B 3TOM cJiyyae 0013aHHOCTb JOKa3bIBaHMs XapakTepa U pa3Mepa Bpela
JIEXXWT Ha rocy1apcTBEHHbIX OpraHaX M AOJDKHOCTHBIX JMIaX. DTO TakKxkKe
pacrpoOCTpaHseTCs Ha CUTYyaliMM, Korja Xapakrep u pasMep Bpela siBis-
IOTCS CMSTYaloWMMK WK OTATYAIOIUMH OOCTOSTEILCTBAMU U BIUSIOT
Ha Ha3HadyeHue HakKaszaHWus. MlHoe aeno, Korma XapakTep U pa3Mep Bpela
UMeIOT 3HaueHHUE TOJTLKO VTS pa3pelleH s IpaX1aHCKOIro ucka COBMECTHO
C YTOJIOBHBIM JEJIOM.

Takass cutyandss IPUMMEHHUTENBHO K 00A3aHHOCTH H OpeMeHH OKa3bi-
BaHus paccMaTpuBaeTci B JUTepaType ClieayloliuM obpa3oM. «beccriop-
HO, YyTO OpeMst JOKa3blBaHUs MO IpaXIaHCKOMY MCKY NEHCTBYIOLIAM 3a-
KOHOJATEILCTBOM BO3JJOXEHO Ha OOBUHHUTES, BCe Xe JaHHOE M0J0XeHNe
IpaxIaHCKOro UCTia, permiaMeHTupoBaHHoro YIIK PK, noanexur nepe-
CMOTpPY ¥ COBEPILICHCTBOBAHUIO, YTOOBI HE OCTAJIOCH HU KallJIl COMHEH U
B UTHOPXPOBAHHUM CTaTyCa JAaHHOIO yd4aCTHWKa Mporecca», — yKasblBaeT
K.Y. UmaHrasneBa??,

IIpexne Bcero oHa uMeeT BWIY BO3MOXHOCTL BO3JIOXeHWs OpeMeHH
NOKa3bIBaHHUs Ha IpaXjJaHCKOro ucrua. K coxaneHuo, B paborTe y Hee He
COAEPXKHUTCS MHEHWUSI B OTHOLLICHUN pa3Iuuus NOHATUHN «00SI3aHHOCTL J10-
Ka3bIBaHUsI» U «OpeMeHH JI0Ka3biBaHWsI»,

Mexay TeM 3To pa3nuyHble npaBoBble KaTeropuu. I1po6iaema 6pemMe-
HW JOKa3biBaHHUA IOAT0e BpeMsl B YrOJOBHOM Mpopecce paccMaTpuBaiach
Kak:

1) ropuanyecKast 00s13aHHOCTB M0 JOKa3blBAHHUIO;

2) 1opuAnYecKas 00s13aHHOCTHL JOKa3hbiBaHWSI BUHOBHOCTHW, KOTOpPasi BO3-
Jlara€TCs Ha rocyapCTBeHHbIe OpraHbl 1 JOJKHOCTHBIE JIN1A, OCY1LEeCT-
BJIGI01LI€ TIPOU3BONCTRBO IO YIOJIOBHOMY JIeY;

3) BOIPOC, KOTOPbIif paccMaTpHBajics TOJNBKO YYeHLIMU 6YpXKYya3HEIX TOCy-
NapCTB.

A.B. Cemun n H.B. Ky3Herj0Ba CUMTaloT, YTO «B OTIIHYME OT Ipax-
JAHCKOIO CYIOIPOU3BOACTBA, B YIOJOBHOM IIpOLiecce MOHATHS «OpeMeHU

226 Umanrasnea XK. Y. [1po6ieMbl rpaximaHCKoro HCKa B YFOJIOBHOM Npotecce: aBroped. uc. ...
KaH/. IOpMI. HayK. AcTtaHa, 2008. C. 98.
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OOKa3HBaAHUA» M «OOSA3AHHOCTHU [OKa3biBaHHSl» HEpABHO3HaYHbI»2%7,
B.4. IloHapuH cuuTaeT, YTO NMOHATUE OpeMEHH AOKA3bIBAHHUA U 06sI3aH-
HOCTH JOKa3bIBAaHHUS pa3inyaloTcs 110 Psiay NPU3HAKOB U NpexXae BCEro 1o
cyobekram?®, [1o ero MHennio, cy6beKThl OpEMEHH AOKa3bIBAaHUS Ipax-
JAHCKOI'0 UCKAa — 3TO 3aUHTepeCcOBAHHbIC B AeJIC JIULIA, UX MPEICTaBUTECIH
U 3aliMTHUK. CyObeKTaMH Xe 0O053aHHOCTH J0Ka3blBaHUS I'PaX1aHCKOIo
MCKa SIBJISIIOTCS JIM11a, OTBETCTBEHHBIE 3@ NPOU3BOJACTBO MO JA¢ay. bpemsi
NOKa3bIBAHUS OTAHYAETCH OT OOSA3aHHOCTHA AOKAa3blBaHHUs IO CBOEMY CO-
nepxaHuio. Eciiv cogepxanue NpaBOOTHOMIEHHUS 110 NOBOLY pealu3aluu
00s13aHHOCTH JOKa3HBAaHUS TIPaXAAHCKOr0 HMcKa COCTaBJsIET OCSATENIh-
HOCTb 10 COOMpAHUIO, HCCACAOBAHMIO H O11¢HKE 10KA3aTe/ILCTB, TO COJep-
XaHHUE MpaBOOTHOUIEHH S 10 NNOBOLY pealu3anii OPEMEHU 1OKa3bIBAHUS
rpaKIaHCKOro McKa BKJIIOYAET NpeAcTaBJeHUE NPEIMETOB U JTOKYMEHTOB,
3asiBJICHUE XOJ4ATANCTB, CBA3AHHHX C I'paXJaHCKHUM HCKOM, OO0CHOBaHUE
3asiBJIeHUs] XoHaTacTe??,

B yacTHOCTH, B 060CcHOBaHHUE HEOOXOQUMOCTH MCCEIOBAHUS 3TOIO BO-
nnpoca MoXeT ObITh N10JIoXeHO BricKaswBaHue JI.E. Bnranumuposa: «bpems
IOKa3hiBaHUS KaK lopuanyeckass 06s13aHHOCTb, 0COO0T0 OpraHa B nporiecce
[peronaraeT oTaeNdeHUe BJacT OOBUHUTEBHOM OT cyne6HOM. BoT noye-
My O OpeMeHH JOKa3hBaHUS KaK 00 0co00M 00513aHHOCTH He MOXET ObIThb
M PEeYH B CTPOTO CJAeACTBEHHOM IIporiecce».

B noruke cyuiecTByeT 3aKOH TaK Ha3blBAEMOI'O JOCTAaTOYHOIrO OCHOBA-
HHUS, B COOTBETCTBHHU C KOTOPHIM J100asd MbICTb WX BhICKa3biBaHUE JOJLK-
HEBI OBITE JOCTATOYHO OOOCHOBaHbI. EC)IH BrIcKa3biBaHHE UJIM CYXIECHHE He
v¥MeeT OCHOBaHMS WM OCHOBaAaHHUE HEIOCTATOYHO, OHO HE MOXET CUHUTAThCS
HCTUHHBIM, WIH COOTBETCTBYIOIUHM JeHCTBUTEIBbHOCTH. O PO JIOTUKHU
B JIOKa3bIBAHUHK MMUCATH U3BECTHBIE KPUMHHATUCTHI U JTIPOLIECCYUIUCTH Y,
Jloxa3zpiBaHHUE BHE 3aBUCHUMOCTH OT (POpMbI Iporiecca JODKHO ONUPATLCH
HA 3aKOHK JOTM K. UMeHHO No3TOMY OCHOBHOE IIpaBWIO JIOTHKHU: «TOT, KTO
OTcTauBaeT JAHHOe CYXJIEHHE, JOJDKEH NIPUBOJUTL K HEMY OCHOBaHUSA», —
NOJIXHO JECTBOBATE B IIponiecce J0Ka3pIBaHUs B JIIOOOM BUIE CYAONPOU3-

27 Cemun A.B., KysneuoBa H.B., OGecnieueHHs Bo3MellleHHs BpeAa, IPUYMHEHHOrO IpecTy-
mwienneM:; MoHorpadus. Mxesck: lerextuB-uH¢popm, 2003, C. 21.

28 [TonapuH B.51. [TpoH3BOACTBO IO IPaXIaHCKOMY MCKY IIDH PAaccieloBAHUH YTONOBHOTO Ie1a.
BopoHex, 1978. C. 81-82.

2% Tam xe. C. 81-82.
230 BaanmupoB JLE. YueHHe 06 YrojloBHBIX 10KasaTenbCTBax. Tyna: Asrorpad, 2000. C. 149,

21 Agynat D. UeKyceTBO packpbITHS NIPeCTYILIEH Ui W 3aKOHBI JOTMKK. M., 2002 ; DitcMaH A.A.
Jloruka gokassiBaHua. M.: IOpuaunuyeckas aureparypa, 1973,
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BOACTBA (IpaXZaHCKOE, YroJIoBHOE, aiMMHMCTpPaTuBHOe). B jorndeckon
TEOPUU OpeMsi JOKA3hIBAHUS OTOXIECTBIISIETCS ¢ 00513aHHOCTHIO JOKa3biBa-

HUS, KOTOpas JIEXKUT Ha ToM, KTO yTBepxaaeT. Ho B jioruke o06sS3aHHOCTB
JIOKA3bIBaHUSI [TOHMMAETCS HE KaK IopUanyecKass 00S3aHHOCTh, a KaK Ts-
XeCTh MOKA3biBAHMS, HEOOXOIMMOCTh MPEACTaB/ISTh JOTMYECKHE OCHOBA-
HUS CYXAEHUS IU1SE TOTO, YTOOBI OHO OBLIIO MPU3HAHO UCTUHHBIM.

OcCHOBHOW ABUXYLLENH CHJION 3TOM 00S13aHHOCTU (JIOTMYECKOMH ) SIBJIsIeTCS
XeJlaHWe (MOTpeOHOCTh, MHTEPEC) B TOM, YFOOBI BRICKa3biBaeMoOe CyXJIeHHUE
NPU3HABAIOCH ONITOHEHTOM WIH CIyLIaTENIEM.

B Teopum yromoBHOIo npolecca «0peMsi WIN 005S3aHHOCTh JOKa3biBa-
HUSI» MOHUMAIOT B TPOSIKOM CMBICJIE. B CMBIC/IE MPaBOBOl 00SI3aHHOCTH,
dopMayibHON WM MaTepUalibHOM, WU XKe B CMbIC/IE 0053aHHOCTH $aKTH-
yeCcKon?*,

OO6s13aHHOCTH JOKa3bIBaHUS B GOpMajIbHOM CMbICJIe O3HAYaeT poLiec-
CyaJIbHYIO O0S3aHHOCTB, JIEXAHIYIO Ha TOM CTOPOHE, KOTOPOM B cJlyyae,
eCJIY O JIeJly He ObUIO MpeICTaB/Ie HO BOOOIEe HUKAKMX J0KA3aTeJbCTB, 3a-
KOH yrpoxaet norepeil ee Tpe6oBaHuii. B cMbiciie MaTepyaibHON 00s3aH -
HOCTU OpeMst JOKa3bIBaHUS 10 3aKOHY JIOXUWTCS Ha Ty CTOPOHY, Ha KOTOPYIO
NagaeT HEBBIroga, NpoUcTeKalollass OT HEMOJHOIO YCTaHOBJIEHMS JOKa-
3aHHOCTU KaKoro-imbo orgeapHoro obcrosteabpctBa. U.5. Doitnnnkuii
TOJIKYET MaTepUaIBHYIO 00S3aHHOCTDh CJEAYIOIUUM o0pa3oM: «Tak, eciu
B OCHOB&HMUM CYIEOHOMN HesTeJbHOCTH JIEXUT NPEeANooXeHUEe HEBUHO-
BHOCTHU OOBUHSEMOTI0, TO JIOKa3bIBaHHUE INIAaBHOTO B fiejie OOCTOSTENLCTBA,
MMEHHO BMHOBHOCTU BHYTpPEeHHEN M BHEIIHEH, MagaeT Ha OOBUHUTES.
Ho npu noxaszaHHOW BUHOBHOCTH CYAbS MOXET ONpaBIaTh OOBUHSIEMO-
ro TOJILKO NPHU NpeabsBIeHUU eMy OOKa3aTeNAbCTB, yoexdalouuxX B cylle-
CTBOBAaHMM OOCTOSITENILCTB, YCTPAHSIOLIMX OTBETCTBEHHOCTh, HAPUMED
OLIMOKH, HEOOXOAUMON OOGOPOHBI, COCTOSIHUS HEOOXOMMMOCTH; M TakK
KaK HEJIOKa3aHHOCTh UX HeBBITOJHA /11 OOBUHSIEMOro, TO Ha HEM JIEXKUT
1 O6peMs JoKa3bIBaHUS UX»23,

PakTHyecKasi 0653aHHOCTh NOKA3bIBAHUS Npe/rnonaraeT GakKTUYECKOE
MOJIOKEHWE CTOPOH B NIPOLIecce, KOTOPbIE MOI'YT OKa3aThCs 3aMHTEPECOBAH-
HBIMU B TOM, UYTOOBI CY NMPUHST WIH HE NIPUHS TO UJIK UHOE 0OCTOSTE N b-
CTBO KaK JOKa3aHHOe.

bpeMsi ToKa3biBaHMsl TpaKTOBAIOCH €llie KaK MPUBWIETUS NpeacTaBie-
HUS JOKa3aTeJabCTBY,

21 @oiinnuknit M.A. Kype yronosnoro cynonpoussonctsa. T. 2. CI16.: Ansda, 1996. C. 206,
233 TaM xe. C. 206.
24 Tam xe. C. 206.
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M.C. CTporosuy 3aHMMaJl MO3ULIMIO, B COOTBETCTBUU € KOTOPOH «06SI-
3aHHOCTB 1OKa3bIBAaHUsI BAHOBHOCTU OOBUHAEMOIO JIEXXUT HAa O0OBUHHUTEIE» S
YKa3bIBasi Ha TO, YTO B I'PaXXJAHCKOM I1poLecce 6peMs 10Ka3bIBAHUS MOXeT
nepeMelLaThCs OT UCTLIA K OTBETYUKY. B OTHOLLIEHHHM X€E YTOJIOBHOI'O Ipo1iec-
ca 3TO HEBO3MOXHOXS,

OCHOBHOM OIIMOKOM yUeHBbIX U HCCIIeOBaTe/IEX B YTOJIOBHOM U Ipax-
JAHCKOM IIpolleccax SIBJSIETCS OTOXIECTBIIeHWe OpeMeHH [HOoKa3bIBaHMs
C IOPHINYECKON 00513aHHOCTBIO NOKA3bIBaHMS.

Heobx0oauMo OTMEeTHUTB, YTO NIPAKTHUYECKH BCeraa IPOUCXOIUT CMellie-
HHUe MTOHSITUI IopHIUYecKON 005S3aHHOCTH JOKa3blBAaHUS U OpeMeHU JOKa-
3pIBaHUSI?'. B yroJlOBHOM IIpoliecce pasjityve Mexay NOHSATUEM 0Ds3aH-
HOCTH [OKa3bIBaHUSI U OpeMeHM NOKa3blBaHUS AeJaloT aBTOPHl «[eOpUH
J10Ka3aTeJILCTB B COBETCKOM YIrOJI0BHOM Iporiecce»®*®, B 3TOM CBA3U UHTe-
pecHa MO3U LM YYeHBIX B 00JIaCTH IpaX/IaHCKOIrO Ipollecca, OTPULIAIOLLINX
HaJIMYH e IOPUANYECKON 0053aHHOCTH 110 JOKA3bIBAaHUIO y CTOPOH. B Yacr-
voctH, K.C. OgenbpCcOH yKa3bpiBajl, YTO HE3aBUCUMO OT TOro, KakKasl CTo-
pOHA AOKa3bIBaeT OOCTOSATEILCTBA Aejia, Cyd 00s3aH BCeLeI0 CTPEMUTLCS
K BBISSCHEHHIO NeHCTBHUTEJIBHBIX OTHOLIeHMi Tsaxyliuxcs?. E.B Bace-
KOBCKMH yKa3biBaJl, YTO TaKOi 00SI3aHHOCTH BOODILIe HE CYLIECTBYET, I10-
CKOJIBKY CTOPOHBI BOJILHBI HEe COBEpLIaTh BOOOIIE HUKAKUX IIpOoLeccyalib-
HBIX 1ecTBUI?Y,

IOpuandeckass 0053aHHOCTh IIPEIACTABIISIET CODOMl «OOBEKTUBHO He-
00XOOUMOE, TOJDKHOE TMOBeJeHHe yeloBekKa»?!, CTpyKTypa I0pUINYECKOM
00SI3aHHOCTH B 001LIEM COOTBETCTBYET CTPYKTYpe CyOBLEKTUBHOIO I1paBa, SB-
JISSICh B OIpeNeJIEHHOM CMBICJIE ee OOPATHOM CTOPOHOM, U TOXe BKJIIOYAET
B ce0sl Ye ThIpe 3JIEMEHTA;

1) HeoOGXOAMMOCTB COBEPLUNTD OllpeaeIeHHbIe JEACTBUS JINOO BO3AEpXKaTh-

CSI OT HUX;

235 Ctporosny M.C. Teopus cyaebubix gokadareabeTB. T. 3. M.: Hayka, 1991. C. 50.
236 Tam xe. C. 172.

237 Cm.: CripaBoYHKK IO I0KA3bIBAHHIO B TPAXIAHCKOM cynonpoussogcTse / nog pea. M.B. Pe-
meTHUuKoBol. M.: HopMa, 2004. C. 11-12; Tpeymnukos M.K. JloxasaTtesbcTBa M 10Ka3bIBaHHE
B COBETCKOM TpaxkIaHcKoM Ipouecce. M.: M3n-o MI'Y, 1982. C. 4453 ; Kyprutes C.B. OCHOBBI
TeOpUH 0Ka3blBaHUs B COBETCKOM IpaBocyaAuu. MuHck, 1969. C. 127-130.

238 TeopHs JOKA3aTENbCTB B COBETCKOM YronoBHOM npoitecce. M., 1973, C. 112.

29 Cm.: FOnenscon K.C. Ipo6rema noKa3biBaHUs! B COBETCKOM rpaxaaHckoM npouecce. M.,
1951. C. 84—85.

240 X pecToMaTHs Mo rpaxaaHckoMy npoueccy. M., 1996. C. 108.

2 [po6iembl OGLIEH TeOpHH NpaBa ¥ rocyrapctba / nog pex. B.C. Hepcecsinua. M.: Hopma,
1999. C. 230,
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2) HeoOXOmOMMOCTb IJISI [IpaBOOOI3aHHOI0JIMIa OTpearupoBaTh Ha obpanieH-
Hbie K HeMY 3aKOHHbIC TpeOOBaHMS YIIpaBOMOYEHHOTO;

3) HEOOXOIMMOCTh HECTU OTBETCTBEHHOCTh 32 HEUCIOJIHEHUE 3TUX TpeHo-
BaHUM;

4) HeoOXOOMMOCTb He NPENSITCTBOBAaTL KOHTPAreHTY I10Jb30BaThCsl TEM
6J1aroM, B OTHOLLEHHH KOTOPOro OH UMeeT Mpapa?*?, B cBA3U ¢ npupo-
no# o6s3anHocTeit H.M. KopkyHoB 3aMeyaeT: «Ho 0653aHHOCTL MOXeT
CYHIECTBOBATL U 0€3 COOTBETCTBYIONIETO €M NPAaBOMOYMS. DTO ObIBaeT
B Tex cjlyyasx, KOTga MHTepec, COCTABMSIONIMI cogepXaHue COOTBeT-
CTBYIOHIETO IIpaBa, €€ TOJbKO HApOXAAETCS UM NMPpeKpaTUICS TOJbKO
BpeMeHHO» 2%,

B npoueccyaibHOi HayKe B CBSI3U C IIPOLIECCYaIbHBIM CTaTyCOM ToCy-
JapCTBEHHBIX OPraHOB U JOIKHOCTHBIX JIML HEOOHOKPATHO B JINTepaType
OTMeYaJilaCh OCOOEHHOCTh CIUSHUS CYOBEKTUBHBIX MpaB U oO6s13aHHOCTEH
B ONHOM IipapoMouyumn?4. B 3ToM cMbicile 00SI3aHHOCTD JOKa3bIBAaHUS BCEX
00CTOSATENLCTB YTOOBHOTO IejIa, BO3JIOXKEHHAs Ha rocy1apcTBEHHbIe Opra-
HBl ¥ JOJDKHOCTHBIX JIUIL B YyTOJOBHOM CyIOIIPOMU3BOACTBE, BbICTYITIAeT Ta-
KOBOM B OTHOLLEHUU TOCYIapCTBa, KOTOPOE YIIOJIHOMOYUIIO COOTBETCTBYIO-
IIIMe OpraHbl pacKphiBaTh U pacciieoBaTh MPECTYIIJIEHUS, OMHOBPEMEHHO
NpedoCTaBUB UM [IpaBO IIPUMEHSTh NPUHYXIEHUE B OTHOLIEHWU WHBIX
YYACTHHMKOB Mpolecca, yJaCTBYIOIMX B TPOLIeCCe JOKa3biBaHMUS, B TOM YUC-
Jie M UIMEIOHI X CBOl UHTEPEC B YTOJIOBHOM Jielie.

O6s513aHHOCTb JOKAa3bIBAHUS BCeX OOCTOSATENLCTB fefla JIEKUT Ha opra-
Hax, OCYIIECTB/IAIONIUX YIOJMIOBHOE CYNOIIPOM3BOACTBO, U obOeclieunBaeT-
Csl OHa TPEOOBAaHMAMMU 3aKOHA O BHITOJIHEHUM TeX MOJHOMOYMHM, KOTOpbIE
Ha HUX BO3/IoKeHbl YIIK P®. Dra 00513aHHOCTD, B 4aCTHOCTH, NPOAUKTO-
BaHa cT. 73 YIIK P® u HopMaMu, ycTaHaBIMBAKOmMMHU ITpaBOMOUYHUS Clie-
aoBaTelsd, AO3HaBaTesst, npoKypopa. OCHOBHOE TpeOGOBaHHE YTOJOBHOIO
MpoLecCa 3aKI0YAETCH B TOM, UTO He MOXET ObITh CUTYallMM, KOTIa I10 1e/1y
HE BBIHOCUTCS HMKaKoOro mnpoueccyalbHOIo pemleHus. Jlob6oe pellieHue
JOJDKHO OBITh O60CHOBaHO € ITOMOIIBIO CBeIeHHMH 0 (haKTax, 3aKII0Ye HHBIX
B ONIpeIeJIEHHYIO hopMy.

2 Mary3soB H.W. AktyanbHbie npo6nems! Teopun npasa. Capatop: CapaToBcKasi 'oc. akaneMusl
npaBa, 2003. C. 296.

* KopkyHoB H.M. Jlekunn no o6uiei teopun npasa, CI16.: Usn-po «fOpunnueckuii Lientp-
IMpecc», 2003, C. 191,

2+ Cm.: Teopus rocynapcersa v npasa / nop pea. I1.C. Pomamxkuna, M.C. Ctporoenua, B.A. Ty-
MaHoBa. M., 1962, C. 462 ; Enuceiikun I'1.@. I'paxXaaHCKO-TIPOLECCYANbHbIE TPABOOTHOHIEHMSI.
Spocnaenb, 1975. C. 70-71 ; Kypc coperckoro yronoBHoro iipolecca. O6tas yacTb. M., 1989.
C. 446.
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bpeMst noka3bpIBaHUS Y 10puanuyecKast 0053aHHOCTb JOKa3bIBAHUS — 3TO
pa3/ivdHble [PABOBbIC SBJICHUS. B 3TOM CBSI3U MHTEPECHBI IO3ULIMU, Bbi-
CKa3biBaeMpble B I'paxJaHCKoM rnipopecce. Tak, M.C. IypBUd Xapakrepuso-
B OpeMsl JOKa3biBaHUSI KaK «HETUITUUHOE», «I[IPOMEXYTOUYHOE» SIBJICHHE,
He TpeOyloniee, OJHAKO, U3MEHEHHUSI OCHOBAHUM CYHIECTBYIOILEH KIacCH-
dukauuu®. O.B. baynuH yrBepxaaet. «Coallasch ¢ TO4KOU 3peHUS 00
OTCYTCTBUM Y «O0S3aHHOCTH JOKa3biBaHUS OCHOBHOIO IIPH3HaKa JI000I
IopyuaIndeckoil 00s13aHHOCTHU, TeEM HE MEHEe CYUTaeM, YTO 3TO YXKe caMo Mo
cebe JocTaToyHas npuYvHa sl TOro, YTOOKI paccMarpuBarh «OpeMst 1oKa-
3bIBAHUSI» KaK 0CO00€ I1IPaBOBOE SIBJICHUE, HE BIIUCHIBAIOLIEECS B TPaAULIU-
OHHYIO KJ1accu(pHKaLIMIO Ha IpaBa ¥ 00sI3aHHOCTH CTOPOH» 2.

CrnelyeT nmpu3HaTh, YTO OIS YIOJOBHOIO MpOLEcca 3TO YTBEPXKIEHUE
BEPHO TOJIBKO OTYACTH, TaK Kak JieXamias Ha cleqoBarelc, JO3HaBartele,
NPOKYpope 00s3aHHOCTh JOKa3bIBAHUS HOCHUT NPaBOBOM, IOPUAHYECKHUHA
Xxapaxrep ¥ o0ecrieyruBacTCs €C/IY He MepaMU OTBETCTBEHHOCTH, TO MEPaM U
3alIATHI, B KayecTBe KOTOPhIX U MOXHO pacCMaTpuBaTh OTMEHY HaJA3Upalo-
IIUM IIPOKYPOPOM MU CYIOM pellieHUH clleoBaTessd U JO3HaBaTe .

bpeMs nokaspiBaHUS ofOeclieyuBaeTcsd He MepaMH OTBETCTBEHHOCTHU
WJIH 3alllUTHI, a B 6oJIpIIEH cTerleHU TeM UHTEpecOM, KOTOPHIH rnipecieny-
eTCSI CTOPOHAMHM B YTOJIOBHOM npouecce. MMeHHO MHTepec, a He IPUHYX-
JNeHUe SIBJsieTCS ABVKYILUEHA CHJIONH NMPU peaiu3anuy OpeMeHHU JOKa3biBa-
uus. IIpencrasisercsi, YTO UMeHHO B 3TOM CMbIc/ie 6peMsi TOKa3bIBaHHUS
OOBHUHEHUS U ONPOBEPXKEHUS JOBOJOB, NPUBOAUMEIX B 3aILUTY [10J03pe-
BaeMOIro UM OOBUHSIEMOTO, JIEXKUT Ha cTOpoHe OOBUHeHHUSA (4. 2 cT. 14
VIIK P®). B 31011 cBSI34 CTAHOBUTCS NTOHSATHBIM YTBEPXICHHUE O TOM, YTO
00513aHHOCTh AO0Ka3blBaHUS BUHOBHOCTH JIMLIA, JieXKallass Ha CTOPOHe 00-
BUHEHMUS, He siBJIsteTcs 6e3ycioBHONA. B Tex ciyyasx, Korga O0BUHEHUE He
NOATBEPXKIaeTcs o0CTOATEIbCTBAMU Ae/1a, YYACTHUKHU CO CTOPOHBI OOBU-
HEHUS MOTYT OT Hero 0TKa3aTthcs.

Crneayet pa3ivyaTh IOPHAMYECKYIO OOSI3aHHOCTH CleqoBaTes, J03Ha-
BaTeJIsI U cylda cobupath, IpoBepsiTh U OLEHHUBAThL JOKa3arejlbcTBa, ycTa-
HaBJIMBaloiue Bce OOCTOSATENBCTBA, NepeyucliedHbie B ¢T. 73 YIIK P®,
U 6peMsi JoKa3bIBaHUS OOBUHEHUS, KOTOPOE I0puanYeckKoil 00513aHHOCTBIO
He SBIETCs, TaK KaK He 00ecrieYyeHO MepaMH OTBETCTBEHHOCTH, NIPUHYXK-
neHus U cankuusMu. Eciiu paccMaTpuBarh OpeMst qoKa3bIBaHUs KakK I0pU-

25 T'yppud M.C. SIpnsieTcs 1M A0Ka3biBaHUE B TPAXAAHCKOM Mpoliecce IOpHAnYeckoif o0s13aH-
HocTbIo? // CoBeTcKas octulus. 1975. Ne 5. C. 16.

24 BaynuH O.B. Bpems mokasbIBaHUs NpHU pasdUpaTenbCTBe TpaxXaaHckux gen. M.: 'oponel,
2004. C. 94,
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IUYECKYIO O0S3aHHOCTD, TO B 3TOM CMBICJIE IIpeKpallieHHe YTOJIOBHOIO JIe)a,
OllpaBaaTeIbHbIif IPUTroBOP JOJIKHBE BHICTYIIATh KAaK Mephl OTBETCTBEHHO-

CTH WM CaAHKLIMM, YTO SIBHO IIPOTUBOPEYMT CT. 6 YIIK PO.
BpeMs moka3biBaHUs B YTOJIOBHOM IIpoliecce — 3TO [IPaBOBOE SBJIEHUE,

O3Hayaloee 06beKTUBHYIO HEOOXOOUMOCTh, OOYCITOB/IEHHYIO IIpecienye-
MBIMM YYaCTHUKAMM HHTEpPecaMH OOOCHOBBIBATH NOBOIbI, IPUBOOUMBIE
CTOPOHAMH IIpH NOJOXUTENbHBIX YTBEPXKIEHUSIX, U NPeACTABIATh JOKa3a-
TeJIbCTBA IS UX TTOATBEPXKAEHUS U IIPU3HAHUAS IOPUIUYECKH 3HAYUMBIX 00-
CTOSITeJILCTB JOKa3aHHbIMHU.

MHeHue 0 TOM, YTO Ha FPaXJdaHCKOM MCTLE YU IrPaK1aHCKOM OTBETYU -
Ke He JIeXHUT opujandeckas o0513aHHOCTh JOoKa3biBaHUS, CEAYET IPU3HATh
BEPHLIM, KaK U TOT (paKT, UTO Ha CTOPOHE OOBMHEHHS HET 10PUANYECKOI
00SI3aHHOCTY IOKA3bIBAHUS OOBUHEHHUS, U B TOM, U B JIpYTOM Cjiyyae peyb
JIOJDKHA UATH 0 OpeMeHU JokKasbiBaHus. CielgyeT OTMETUTD, YTO B FOPUIM -
4yeCKOM JUTepaType BbICKA3bIBAETCS TOUKA 3PEHHUS, B COOTBETCTBUHU C KO-
TOPOU OpeMs JOKa3bIBAHUS — 3TO HE I0pUIndYeckasi 00s13aHHOCTD, a I1PaBo
CTOPOHBI?.

Ecnu paccMaTpuBaTh 6peMsi JOKa3bIBaHUS KaK IIpaBo, TO U B 3TOM CJly-
yae HETPYIHO NPHUHATH K BBIBOJY, YTO OpeMsi MoKa3blBaHUS PaXdaHCKOro
MCKa, JIeXalliee Ha CTOPOHE OOBUHEHUS, SIBJISeTCS KaK 00513aHHOCTBIO B TeX
CIydasix, KOrja B HaJIM4YMU HUMEIOTCA J10Ka3zaTe/lbCTBa, NOATBEpXAalomee
OCHOBAHMS MCKa, XapakTep U pasMep Bpela, IIPUYMHEHHOTO NPeCTyIUIEHU-
€M, TaK Y [IPAaBOM I1PH 3TOM Xe ycJioBHUH. ECiiM npoBo3riacuTh 6peMs goka-
3bIBaH M4, JIeXaee Ha IpaXIaHCKOM UCTLE, [IPaBOM, TO B 3TOM CJjlyyae CTO-
pPOHa MOXET UM BOCIIOJIL30BATLCS WJIM HE BOCIIOb30BaThcd. HO B ciydyae
Hepeanv3a MM 3TOTO NpaBa Ul CTOPOHBI I'PaXAaHCKOro MUCTLa BCe-TakKu
MOTYT HacCTyNUTh HebarolpusTHbie [TOCJIEACTBUS B BUIE OINPOBEPXEHUH
OTKa3a B YIOBJIETBOPEHUH TPeOOBAHUS WJIM OTKa3a PACCMOTPEHUS Ipax-
JAHCKOI'0 UCKAa COBMECTHO C YTOJIOBHBIM JEJTOM.

Ornpenenenne 6peMeny JOKa3LIBAHUS KaK CAMOCTOSITENIBHOTO [IPABOBOTO
SIBJIEHHMS U KaTeropuu 0G0CHOBbBIBACTCS TaKXKe TeM, UTO A1 peaiM3aluy 3To-
ro 6PeMEeHH TpaXiIaHCKOMY MCTLY M TPaXIaHCKOMY OTBETYMKY HEOOXOIMMBI
ONPEAEJIEeHHbIE NMPaBOBbie CPEICTBA, B KauyeCTBe KOTOPLIX U BBICTYIIAaeT BO3-
MOXHOCTb IIpeICTaBNeHUS JOKA3aTeJILCTB CIeIOBATENTIO, TO3HABATEIIO U CYLY.

HeobxoauMocTth BosnoxXeHust 6peMeHH HOKA3bIBAHUS Ha TPAXIAHCKO-
ro MCTHA ODYCITOBJIeHA TAKKe TeM, YTO UMEHHO aKTUBHas NO3ULIMS 3TOro

247 CM.: YronoBHslit pouecc Pocenn: yse6Huk / A.C. Asekcanapos, H.H. KostyH, M.I1. Tlons-
xoB, C.T1. Cepe6poBa; Hayy. peg B.T. Tomun. M.: FOpaiir, 2003. C. 88 ; Kiissmko D, 1. O npasoBoM
COACPKaAHMUH MPE3YMITLIUU HEBMHOBHOCTH // I'ocynapcTBo U nipaBo. 1994, Ne 2. C. 90-93,
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YYaCTHUKA NpeanoyTUTeSIbHee Lt (P ¢heKTUBHOCTH YTONMOBHOIO CYIOIPO-
M3BOACTBA. be3yCNOBHO, OCHOBHAs TSAXECTh NOKA3bIBAHUS YTBEDXICHUS
U NpeacTaBae HUS J0Ka3aTeIbCTB JTIeXUT Ha OOBUHEHUH.

bpemMs 1oKa3pIBaHUS — 3TO HOILLIA, TSXECTh OOOCHOBAHUA TOJIOXKUTEb-
HBIX YTBePXKIACHUM M ITpencTapile HUs J0KA3aTeNbCTB, IBUXYIIEN CUITOH KO-
TOPOH SABAFETCS UHTEpeC, KOTOPhI NPEeCNenyoT yYaCTHUKH I1poliecca; 31o
[IpaBOBOE S BJICHUE, O3HAyalollee, YTO JII000Ee YIBEPXKIAECHUE TOJMKHO OBIThH
NOATBEPXKIACHO U ODOCHOBAHO, JOJDKHO CTUMY/JIMPOBATh Y YYACTHUKOB aK-
TUBHYIO NO3UILMI0, KOTOPast B KOHEUHOM MTOrE CAYXHUT O0LLeMy Onary Kak
COBOKYITHOCTHU NYOJHUYHBIX U YACTHBIX MHTEPECOB.

be3ycnoBHO, Kareropuio «opeMsi 10Ka3piBaHUS» HEOOXOIUMO paccMa-
TPUBATh COBMECTHO C MpPe3yMIiLMeil HeBUHOBHOCTH. FIMeHHO comepXanue
ATOrO NMPUHLMNA 3ampeinacT Bo3jaratb Ha OOBMHSEMOTO IOpUIHYECKYIO
00s13aHHOCTB 1OKA3bIBAHUS CBOE€l HEBUHOBHOCTH.

O.B. baynuH npyaepXuBaeTcs TOUKH 3peHUS, B COOTBETCTBUH C KOTOPOH
«[IPUHIUN NPE3YMIIIIUA HEBUHOBHOCTH B YTOJIOBHOM Mpollecce BO MHOIOM
CXOOeH C ACHCTBYIOIUM OOIIIMM IPABUNIOM pacnpeaenecHuss 00s3aHHOCTEN
MO JOKa3bIBAHUIO B IpaXXJaHCKOM Mpoliecce — MPUHLIMIOM J0OpOCOBECT-
HOCTH B I'PaKIaHCKOM Ipolecce»®,

TakuMm 06pa3oM, MOXHO BEIIEIUTH CIACAYIOIIME OOCTOATEILCTBA, [1011€-
JXaHye YyCTaHOBICHUIO IIPpU IMTPUYUHEHU Y MOPAJTLHOIO Bpeaa U pacCMOTpe-
HHUH IPpa>KIaHCKOIo UCKa O ero KOMIIEHCaLMHU.

1. O6cTosTenpcTBa, BXOAALIME B [MIaBHBIM (paKT, 0043aHHOCTh JOKa3bI-
BaHUS KOTOPBIX JIEXKUT Ha CTOPOHE OOBMHEHUA: CTENEHb BUHBI IIPUUHUHU-
TeJIsI Bpeda, xapakrep M pa3Mep Bpeaa; NpUUYMHHas CBA3b MexXay AeSIHUEM
M BpeIOM; OOCTOSITENILCTBA COOBITUSI NPECTYINEHUS (BpeMs, MecTo, I10Be-
JEHME ITOTEPIIEBLIETO).

2. ObcTosdTeNnbCTBa, KOTOPHIE BRIXOAAT 3a paMKH [MaBHOTO (pakKra, Ope-
MsI 1OKa3bIBaHHUSI KOTOPBIX JICXKUT Ha I'paXXZaHCKOM HCTLE: OCHOBaAHUS 115
MCUXOJOrMYecKUX MepexxuBaHUN — IoTeps OlpeneNeHHbIX 61ar; puUuinye-
CKO€ U0 (IMYHOCTE) B COCTOSSHUM OCO3HATh 3TY IOTEPIO Oiar Kak Hera-
TUBHOE SIBJIeHHE B CBOEM XU3HU, YTEPSAHHBIE Onara cBsi3aHbl ¢ CyObeKTUB-
HBIMHU NIpaBaMHU ¥ UHTEpecaMH JIMYHOCTH U OXPAHSIIOTCH 3aKOHOM; MOTEPS
olnpeieIeHHEBIX 6J1al — 3TO cJeACTBUE MPECTYNHOIO AesiHUA (AeCTBUA UITH
Oe3geiicTBUS);, 3HAYMMOCThL YTpAayeHHBIX OMar i moTtepreBliero; MpHU-
YHHHAs CBA3b Mexay (PU3HYEeCKHUM, MMYILIECTBEHHBIM BpeIOM, BPEIOM,
IPUYMHEHHBIM HeMaTepUaIbHBIM O7araM (HeMMYyHieCTBEHHBIM [IpaBaM)

28 Baynun O.B. Bpems foka3blBaHUs IIPU pa3OupatenbCcTBe rpaxaanckux aea. M.: I'opozell,
2004. C. 140.
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U TICUXOJOTMYECKUMM TepeXuBaHUSIMU (HPaBCTBEHHBIMHU U HU3UYECKUMHU

CTpadaHUSIMU ), UHAMBUAYaIbHbie OCOOEHHOCTH MOTepNeBIIEro (rpaxaaH-

CKOTI'0 MCTILIA), BJMSIONIME HA UHTEHCUBHOCTD U CHJIY CTpalaHUi:

a) noux;

6) Bo3pacr;

B) couMalbHas poJib;

r) npodgeccuoHalibHas poJib;

) HOJDKHOCTHOE MOJIOXKEHUE,

€) B3aMMOOTHOILLIEHUE C OOUIYUKOM,

X) XapakTep NpecTynaeHUS KakK X MU3HEHHOI0 COOLITUA A MOTE PIieBIIEro;

3) cTerieHb OOGbeKTUBHON 3HAYUMOCTH ISl NOTEPIIEBLLUETO (rpaXXAaHCKOTo
UCTLA);

M) ypoBeHb CYOBeKTUBHOM 3HAYUMOCTH COOBITUA 1A 1oTeplieBlIero (MH-
TEHCUBHOCTh NepeXUBaHUN);

K) NPOrHoO3 BIMSHUA JAHHOIO COOBITHUS Ha AATBHEHIIYIO XK U3Hb [10TEPIIEB-
LIETO;

JI) CTPYKTYpPY JJUMYHOCTH.
3. OGcTosiTENILCTBA TPOECCYANIbBHOIO XapaKTepa: MpeabsiBjieH JU UCK O

KOMIIEHCALlMU MOPAJIBHOTO Bpeha; HaleXallye JIY JIMlia IIPU3HaH bl FPaKIaH-

CKMM OTBETYMKOM H I'pa’)KNaHCKUM MCTLIOM, Pa3bsACHEHBI JIU UM MX I1paBa.

§ 2. CpeacTsa M cnocoObl fOKa3bIBAHNA MOpanbHOro Bpeaa

B cootBerctBuM ¢ 4. 2 ct. 74 YVIIK P® B KkadecTBe q0oKa3aTeJnCTB AO0-

NyCKaIOTCH: ‘

1) nmokaszaHusl NOJ03peBaeMOro, OOBUHSIEMOrO;

2) IMoKasaHUS IOTeprnesIIero, CBUACTENS,

3) 3aKIIOYeHME U IOKA3aHUs IKCIIepTa; 3aKIIoYeH e U MoKa3aHHUs CHeluay-

CTa;

4) BelIeCTBEHHBIE JOKA3aTeLCTBA,
5) TPOTOKOJIBI CIEACTBEHHBIX U CyneOHBIX JEHCTBUIA;
6) MHbIE TOKYMEHTHI.

OOBLeNnpUHATON SBAsSETCS TOYKA 3PEHUS, B COOTBETCTBUU C KOTOPOU
JAHHBIA TEpEeYEeHDb SBJIsieTCS MCYEpPIIBIBAIONIMM M B KauyecTBe JoKa3a-
TEJbCTB AONYCKAIOTCS CBENEHUS, KOTOPbIE COIEPXATCcs B TaKOil Npolec-
CcyaJIbHOM (hopMe.

JI.A. KokopeB cuutai: «Bce 3T IpoueccyalbHble CpejcTBa paccMa-
TPUBAIOTCS B TEOPUHU N0Ka3aTeJbCTB WM KaK MCTOYHUKHU JOKA3aTeJhLCTB
(aBTOpaMy, KOTOpbIe K TOKa3aTenbCTBAaM OTHOCST JIMIIbL (paKTUYeCcKHe
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JIAaHHBIE), WJIM KaK BUBI JOKA3aTEJIbCTB, KOTAA IO/ 10Ka3aTebCTBAMU I10-
HUMAIOT €AMHCTBO PpaKTUYecKUX JaHHBIX U UX UCTOYHUKOB»2. [Iponec-
CYaTpHYI0 pOpMY 10Ka3aTeLCTBA B IMTEPATYPe UMEHYIOT BUlaMU JoKa3a-
TEeJIbCTB, UICTOYHMKAMM [0OKa3aTeIbCTB U IPOLECCYATbHBIMM CpEeACTBaMU

JOKa3kIBaHUS.
B Hayke YTOJIOBHO-IIpOLI€CCYaAIBHOIO IIpaBa UMEETCS HECKOJIBKO HECOo-

BIlaJalolUX KOHLENLMI NOHSTUS HoKa3aTeIbCcTB, HauboJllee MOMHOE UX U3-
noxeHue coiaepxutcs B Monorpaduu C.A. Ueiidepa®’. ITpuMeHuTeIBHO
K COOTHOILEHHUIO CoflepXaHust M (opMBbI 10Ka3aTeJbCTB MOXHO BbIIENTD
JIBE€ OCHOBHBIX TOYKM 3peHUS. CTOPOHHU KU NNEPBOM TOUKH 3pe HUS [10J1araloT,
YTO IOHATHE AOKa3aTeJbCTB MMeeT JBa 3HayeHUs . JloKa3aTe/IbcTBa — 3TO T€
¢$haKThl, Ha OCHOBE KOTOPHIX YCTAHABIMUBAETCS NIPECTYJIEHUE WIH €0 OTCYT-
CTBVe, BAHOBHOCTh WJIM HEBUHOBHOCTB JIMLIA. JloKa3areapCcTBaMU SIBJSIIOTCS
TaKXe Te MpelycCMOTPEeHHblEe 3aKOHOM MCTOYHUKH, U3 KOTOPBIX CIIEACTBUE
Y CYA IOJYYAloT CBeJeHUs 00 UMEIOLIMX A4 Ae/a 3HaueH e haKTax U Mo-
CpeACTBOM KOTOPBIX OHU 3TH (aKThl yCTaHaBJIMBalOT!.

ABTOpBI, OTCTAUBAIOLLIME MO3ULIMIO O «€IMHOM» ITOHSTUH, CUUTAIOT, YTO
B Jl0Ka3aTe/IbCTBE CleAYyeT pa3nyaTh JBe IVIaBHbIE €r0 CTOPOHB — coAep-
XaHue U popMy*2, «B opuanyeckoi nurepaTtype BbipaboTaHO B MPUHLIHU-
ne eIMHOE NMOHSITHE JoKa3aTeabCTBa KaK OTHOCSIIMXCS K JIeJly CBeJdeHUI,
00JIeYeHHBIX B TpeOyeMYIO 3aKOHOM MPOLIECCYATBHYIO POpMY», — MHUILIET
H.Bb. Muxaitnosckas®3. «CoaepxaHueM oToOpaKeHMS B J0Ka3aTeJIbCTBE
ABJSIOTCS 3aKJIIOYEeHHBIE B HEM CBeJIEHMs, TO ecTh pakTudeckue JaHHBIE,
a GopMoif, crmocoOOM cylllecTBOBAHUS M BhIpAXEHUS OTOOpaXeHUsd — UC-
TOYHMK (aKTUYECKUX JaHHBIX» 4,

249 Anexcees H.C., laes B.T'., Kokopes J1.[l. Ouepk pa3BUTHSI HAYKH COBETCKOTO YrOJIOBHOTO
npouecca, [1pobaeMbl TEOPHM U TIPAKTUKH YTOJIOBHOTO TIPOLIECCA; HCTOPHST M COBPEMEHHOCTD /
non pen. B.A. INanoumxknna, Boponex: Usn-so BopoHeXcKoro rocynapcTse HHOTO YH-Ta, 2006.
C. 186.

20 [Mlefidep C.A. JloKa3aTenbCTBa M OKA3bIBaHWE 1O YTOJNOBHLIM jejlaM: 11pobiaeMbl TEOPUH
M NpaBoBoro peryiupoBaHus. M.: Hopma, 2008. C. 48-73,

251 Crporosuy M.C. Kypc coBeTckoro yronosHoro npouecca. T. 1. M., 1968. C. 288—289 ; ®art-
xy:nH @ H. O6uine npobaemsl npoueccyaibHoro nokasbisanus, Kasans, 1976. C. 98-99.

22 Jlopoxos B.A. INousaTrue noxasatenbersa. TeopUs 10Ka3aTENLCTB B COBETCKOM YIOJIOBHOM I1DO-
necce /non pen. H.B. Xoruna. 2-e uan. ucnp., u gomn. M., 1973. C. 197-207; KokopeBJ1 ., Ky3-
HeuoB H.I1. YronosHbiif poliecc: oxa3aTeNbCTBa U I0Ka3biBaHHE. BOpOHEX, 1995. C. 121.

253 Muxaitnosckas U.B. HacTonbHass KHHMra CyabM 1o 10Ka3bIBaHWIO B YTOJIOBHOM NPOUECCE.
M.: H3n-Bo «TTpocnext», 2006. C. 100.

254 Kypc COBETCKOrO yrosloBHoro npouecca / nox pen. A Jl. boikosa, M.H. Kapnena. M., 1989.
C. 551.
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[IpoTHB TepMUHa «MCTOYHUK J0Ka3aTeNILCTB» Bozpaxaer C.A. Llendep,

CYUTasA, YTO ygayHee MpPOLECCYabHYIO (POPMY 10Ka3aTe)IbCTB UMEHOBATh
«BUOM JI0Ka3aTebCTB»2. TepMUH «MACTOYHHUK J0Ka3aTeIbCTB» HEODXOH-

MO IPUMEHSTh TOJILKO B TEOPHH YTOJIIOBHO-TIPOLECCYaibHOI'O MPaBa v TOJb-
KO IPUMEHHUTEIbLHO K HOCUTEJISIM 10KA3aTeJIbCTBEHHOM HHGpOpMalLMH, KaKo-
BLIMH SBJISIIOTCS CBUIETE/M, NOTepIeBlive, 0OBHHseMble, MOJ03peBacMEbIe,
9KCIEPTHI CIIeIMATUCTHI, a TAaKXKe MpeAMeTbl MaTepHaibHOTO MUpa.

Crnenyer cormacuthcs ¢ aprymeHtaMu C.A. Lleiidpepa 0 HeygayHOCTH
TepMHHa «MCTOYHUK goka3arenbcTB». C.B. KypbuieB ykasbiBaeT: «Hukro
He OOBSICHWI, TOYeMy NpoleCCyaibHas TEOPUs J0JDKHA OTCTYNATh OT 3TOrO
CMBICJ/IA, HAa3bIBaTh UCTOYHUKOM He CBHUIETEJISI, U3 KOTOPOIo «MCTEKAET» 110~
KazaHMe, a CaMo [T0Ka3aHUe, U3 KOTOPOrO HUYEro «He Uctekae» . Bropoi
apryMedT C.A. leitdep npUBOAUT OTHOCUTEJILHO HECOOTBETCTBUS ITOHS-
THI1 «popMa» U «McTOYHUK». [IporeccyasibHas popMa — 3TO pesysbraT J0-
Ka3aTeJbCTBEHHOMN JeSTEIbHOCTH, HO HUKAK He TO SBJIEHHE, U3 KOTOPOIo
yepnatoT cBegeHusi”’. B yactHocty, C.A. llleitdep ykaswiBaeT: «Clenyer
MPHU3HATb HEOOOCHOBAHHLIM JOCTATOYHO IIMPOKOE MCITOIb30BAHUE B Hayy-
HBIX UCCJIEJOBAHUSX TEPMUHA «MCTOYHUK JOKA3aTEJILCTB», OH HE COOTBET-
CTBYET peaIbHOMY IO3HABaTEJIbHOMY IIPOLIECCY ITOYYEeHUS JOKA3aTe IbCTB
Y B TO XX€ BpeMs co31aeT OlUMOoYHOe NpeJACTaBIeHue, OyaTO «ACTOYHUKU»
M3HAYaJIbHO CYLLUECTBYIOT B NNPUPOAE, YIIpOIlasi 3TUM AECUCTBUTENILHOE CO-
IepXaHue CI0XHON AeSITeJIbHOCTH MOCYJapCTBEHHBIX OPraHoB 1o cobupa-
HUIO 10KA3aTeIbCTB» >, AHaIN3 MO3UIUH CIIeMaTMCTOB MTOKa3all, YTO Ha-
psARy C TEpMHUHOM «BUJIBI 1OKA3aTeJIbCTB» U «HOCUTETH NOKA3aTETbCTBE HHO M
UH@OpPMALMU» MOXHO BEpHYTLCSI K TEpMHUHY «CpeiCTBa [1OKa3biBaHHUSI».
B.M. Tankux nucan: «C nmoMomnplo CpeCTB JOKa3bIBaHUA Cyl U CleqoBa-
TeJlb B OJHUX CJIydasix yCTaHaBIMBaeT HEIOCPEACTBEHHO MCKOMBIN (haxT,
a JpyTUX Clyyasix — BCSKOI'O pojia IpOMEXYTOYHbIe, WJTH, KaK OObIYHO OHHU
MMEHYIOTCS, 10Ka3aTeIbCTBEHHbIE (PAKThl, U3 KOTOPHIX 3aTEM JIeJIaeTCs Bbi-
BOI O (paKTax UCKOMBIX»2%,

®.H. Parkynnnn nucat: «[JockobKy IIpoHecCyaibHOe NOKa3blBaHUE
BCerJa IIPEACTaB/IsfeT COOOU OrnocpegOoBaHHOE MO3HAHWE peaJiIbHOU neit-

25 [leidep C.A. JlokasarenbcTa U foKa3blBaHKe 110 YTOJOBHLIM AejaM: TIpOGIeMbl TEOpHH
. M IIpaBoBOTO perynupoBanus. M.: Hopma, 2008. C. 66—68.

26 Kypbines C.B. OcHOBbI Teopun mokasbiBaHMS B COBETCKOM NpaBocynuu. MH., 1969. C. 156.
27 [Ileitdep C.A. Ykas. cou. C. 66—68.
258 Tam xke. C. 73.

9 I'ankuH B.M. Cpencrsa noxassiBaHusa B yronosHom npouecce. Y. 1. / nox pen. H.C. IMo-
neporo. M., 1967. C. 6.
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CTBUTEJNIBHOCTH, [IOCTOJIBKY OHO OCYHIECTBISETCS TOJBKO IIpH NOMOHA CO-
OTBETCTBYIOIMX CPEICTB AOKa3bIBaHMs. Kak B YTOJIOBHOM, TaK U B rpax-
NAHCKOM CyIONPOM3BOACTBE N0KAa3bIBaHUE HEMBICIUMO 6e3 U BHE 3TUX
CpencTB»*?. HeoOXOQUMO OTMETUTD, YTO C T€YEHUEM BpeEMEHH B YTOJIOBHO-
[IpOLECCYATBHON JIUTepaType BCe pexe YNOTpeONsieTCs TEpMUH «CPEACTBA
JOKa3bIBaHUsI» U Bce 4allle «<MCTOYHUKHU J0Ka3aTeabCTB» NPUMEHHUTEIBHO
K [TOKa3aHUSIM, 3aK1I0OUYEHUSIM DK CIlepTa, BeeCTBEHHBIM J10Ka3aTeJIbCTBaM.
B rpaxmaHckoM npoiecce 3TOT TEpMUH COXpaHWICS, U eT0 MOXHO BCTpe-
TUTb B COBpeMeHHbIX paboTax o rpaxmaHckoMy npoiieccy. Tak, U.B. Pe-
LIeTHUKOBA yka3biBaeT: «B coorBercTBUM c I'TIK manubie o ¢akrax ycra-
HaBJIMBAIOTCS C/ENYIOMMU CpeICTBAMU: OOBSICHEHUSIMU CTOPOH U TPEThUX
JIULI, NOKA3aHUSIMU CBUAETENEH. . . » %!

@®.H. ®artky/UuH onipeaesieT CpeACTBa O0KA3bIBAHUS KaK «KOHKPETHBIE
¢dakTHYeCKMe naHHbie, ynoTpebiaseMbie IS YCTAHOBJIEHUS MCCAEeNyeMBIX
OOCTOSITENILCTB A€/1a, MICTOYHUKHU ITUX JAHHBIX U CIIOCOOBI UX IMOJIyYeHUS,
IIPOBEPKM M UCIIOAB30BAHMUS B XOle [0Ka3bIBaHUN»%%?, Takoe olpenelleHUe
CPeACTB JOKa3bpIBaHUS B MOJIHOM Mepe IepeqaeT Ha3HadeHUe TeX SBJIEHU,
KOTOpbIe yKa3aHbl B 4. 2 CcT. 74 YIIK P®D.

Heo6xoauMo ornipeeIMThes, UTO Hapsiay C [OHSITUEM «CpeACTBa JOKa-
3bIBaHUS» YIIOTpeO/IIeTCS NOHSATHe «CrocoObl noKa3biBaHus». [Toa crioco-
6aMu JoKa3bIBaHUSI HeOOXOIUMO ITOHUMAaTh UCINIOMIb30BaHME JOKA3aTE/IbCTB
JJ151 YCTAHOBJIeHUS TOro WM UHOIO pakTa, B TOM YUCJIe U C MOMOMIbIO NPO-
BelleHUS CJIeACTBeHHbIX U CyneOHbIX AeicTBUi. CrniocoGbl HOKa3bIBaHHUS
M CpelICTBA JOKa3bIBaHMS, U36UpaeMblie IPU pacClIeJOBaHUU U paspellleHUH
yTOJIOBHBIX JIeJI, 3aBUCST B [1IePBYIO O4epellb OT TeX OOCTOSITEIbCTB, KOTOPbIE
HeOOXOAMMO YCTAHOBUTH IO YroJIOBHOMY aeny. CIoXHOCTh onpeaeseHUs
CpelCTB JOKa3bIBaHUS IIpU pa3pelleHUH I'PaXJaHCKOIro UCKa O KOMIIeH-
CaluMy MOPaJIbHOIO Bpega COBMECTHO C YrOJOBHBIM J€JIOM 3aKilodaeTcs
B TOM, YTO CyIbl B IIPUIrOBOpax, pellasi BOIIpOC 0 KOMIIEHCAI[MM, HE YKa3bI-
BAIOT Ha KOHKpeTHbIE JOKa3areJbCcTBa (CpeICTBA JOKA3bIBAHHUS) HA OCHOBE
KOTOPBIX IIPUHSITO TAaKOE pellieHHE.

[TosToMy ¢ nnpMMeHeHHEM MeTOo1a MOJeJIMPOBAHUS Jaslee paCCMOTPEHBI
BO3MOXHbIe TUIIMYHbBIE CPeJICTBA JOKA3bIBAHUSI B OTHOLUEHUU TeX O0CTOS-
TeJIbCTB, KOTOpble HEOOXOIUMO YCTAHOBUTD, pa3pellias BOIIPOC O KOMIIeH-
CalMyu MOPaJILHOIO BpeJa COBMECTHO C YFOJIOBHBIM JEJIOM.

20 patkynnuH ©.H. O6mue nmpobaeMsi IpolieccyalbHOTO N0Ka3biBaHus. Kasaub, 1976. C. 89.

! PemieTHukKoBa M.B. Kypc nmokasaTenbCTBEHHOTO TpaBa B POCCUHCKOM IpaXAaHCKOM CYN0-
npoussoactTee. M.: HopMa, 2000, C. 163.

262 ParkyanuH @ .H. Ykas. cou. C, 93.
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Tax, B IpeasiayiiieM naparpade 65UIM BblaeeHbl 00CTOATENbCTBA, MO~

nexalnye 1oKa3sl BAHUIO IUTS pellie HUsl BONpoca O KOMIIeHCallMM MOpaJIbHO-
IO Bpejla B YTOJIOBHOM CYIONpOoU3BoACcTBe. MOXHO BhIIENNTD CIENYIOILYIO
TPYHIly JOMOAHHMTENbHBIX (110 OTHOLIEHHMIO K OOCTOSITE/IbCTBAM IJIaBHOIO
dakTa) 06CTOSITENBCTB, NMOMIEXAIINX JOKA3bIBAHUIO NIPY 3asiBIEHUU Ipax-
JIAHCKOTO McKa 0 MPUYMHEHHH MOPAJIBHOIO Bpena lpecTyiieHHEM B Tpo-
Lecce MpoU3BOJCTBA IO YTOJJOBHOMY JIEJy:

1)
2)
3)
4)

)
6)

7)

eCcTh OCHOBAHUS 1S TICUXOJIOTMYECKMX NepeXUBaH U — NOTEPs ONpelie-

JIeHHBIX OJ1ar;

du3nyeckoe JULO (ITUYHOCTH) B COCTOSTHUM OCO3HATh 3Ty NoTepio Ojar

KaK HeraTuBHOE siBJIeHHUe B CBOEH XKMU3HH,

yTepssHHBle 6y1ara cBsI3aHbl ¢ CYOBEKTUBHBIMH NpaBaMHU M UHTEpECaMH

JIMYHOCTH U OXpaHSIOTCS 3aKOHOM;

rorepsi onpeesie HHbIX 01ar — 310 ceACTBUE NPECTYITHOTO NesTHUS (neii-

CTBUS WiH 6e31eCTBUS);

3HAYMMOCTb YTpaue HHBIX 6j1ar JJIA ITOTePNeBLIEro;

CYIIECTBYET IpUUMHHASA CBSI3b MeXy QU3NYECKAM, UMYLLECTBEHHBIM

Bpe/IOM, BpenoM, NPpUYHHEeHHBIM HEMATepUATIbHBIM Os1araM (HeuMyllie-

CTBEHHBIM IIpaBaM) U NCUXOJOTMYECKUMHU NepeXBaHUAMM (HpaBCTBEH -

HBIMU Y QU3UYECKUMH CTPaJaHUAMHU);

WHIWBUIYaJIbHble OCOOEHHOCTH ITOTepIieBHIEro (rpaXXAaHCKOro UCTia),

BJIUAIOIINE HA UHTEHCUBHOCTD U CHJIY cTpaJaHU:

a) no,

6) BO3pacT;

B) cOLIMaJIbHAs pOJib;

r) npodeccuoHabHas poib;

) NO/DKHOCTHOE [TONIOXEHUE;

€) B3aUMOOTHOILIEHHE C OOHTYUKOM;

X) XapaKTep npecTyrieHusl KaK XH3HEHHOTO CO6BITHS AJIsl NoTeples-
111ero;

3) cTerneHb O6LEKTUBHOM 3HAUUMOCTH U151 NOTepIie BIIETO (IpaK JaHCKOTO
WUCTLA);

M) YpOBeHb CyObeKTHBHOU 3HAUHMMOCTH cOOBITUSA I NOoTeprieBlIero
(WHTEHCHBHOCTD NepexXyBaHNi);

K) NPOTHO3 BJIMSIHUSA JAHHOTO COOBITUS Ha JaIbHEHNIYIO XXU3HB NTOTEp-
NIeBLIEro;

J1) CTPYKTYpa JTUYHOCTH?3,

%63 HeoOGXOAMMOCTb YCTAHOBJICHHUA HMEHHO 3THX HHANBUIYAAbHEIX 0CO6EeHHOCTEH INYHOCTH,
KOTOpble HOCSAT BHELIHUA MJIK BHYTpeHHHIt (NIcHXolorudecKuits» xapakrep, 060CHOBHIBAIOT
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Ho npexze yeM ycTaHaBIuBaTh 3TH 0OCTOSITENBCTBA, KOTOPbIE HOCST
Xapakrep MarepHalbHbiX OCHOBaAaHHH U151 KOMIIEHCALIMU MOPAJILHOTO Bpe -
na, cjiefyeT YCTAHOBHTH psi NpolecCyalbHbIX OCHOBAHHI, HEOBXOMUMBIX
Dasl pellieHUsl BONpPOCa O BO3MOXHOCTH pPacCMOTPEHHUSl TPpaxXIaHCKOTo
MCKA COBMECTHO C YTOJIOBHBIM feJioM. K TakKUM 0BCTOATENIbCTBAM OTHO-
CATCS ClielyIOllHE:

a) YroJoBHO-NpaBoOBble OCHOBAHUS, paCKphIBalOIIHe NPHUNHEHHUE Bpeja
HENOCPeACTBEHHO NpeCTYTUIEHHEM, COCTABJISAIOIINE MIpeIMET NpeBapy -
TEJIBHOTO pacclielOBaHUS U CyleOHOro pa3bHparTeibCTBa;

6) YrojoBHO-HpolieccyalbHbie OCHOBAHHUS, YKAa3bIBalOUIHE HA HUTUYHE CBe-
JeHUH, YKa3pl BaIOWUX HA NPUYMHEHHE JIMLLY Bpeia YTOJI0BHO HAKA3YEMBIM
NeSTHUEM JUIS NIpU3HAHUA JIMLA IPAXAaHCKUM HCTLHOM?,
[IprMeHuTENBHO K pellleHHIO BOMpoca O KOMMNEHCALMH MOpPAILHOTO

Bpea HEOOXOAMMO YCTAaHOBJIEHHE ABYX BUIOB NPHYMHHOM CBSI3HU:

1) npuynHeHHe PU3HUYECKOro, UMYLUECTBEHHOTO Bpelia, Bpella HeMaTepH -
ATBHBIM 0J1araM HENOCPENCTBEHHO NPECTYITIEHHEM,;

2) NpHYMHHAA CBA3b MEXAY 3TUMH BUIAMH Bpe/1a M HPAaBCTBEHHBIMH H u-
3HYECKUMH CTpalaHUsIMH, KOTOpbie CTANIM CIEACTBHSIM NMPUUUHEHHOTO
NpecTyIUiIEHUEM Bpena.

KpoMe Toro, ecin GpU3HMYECKUI Bpel 1OCTaBWI HpaBCTBEHHEIE U PU3H-
YeckHe cTpaJaHHUs HECKOJILKUM pOACTBEHHUKAM, KTO M3 HHX MOXKET 3as1BUTh
MCK O BO3MEIlieHUH MOpaJIbHOTro Bpeaa?

Ecnan ucxonuts U3 6ykBajibHoro cMuicya 4. 1 ¢t 44 YIIK PO, to Tojib-
KO IpaXaaHCKUHl UcTel| BIIpaBe MpeabsBUTL UCK «H UIS UMYIIECTBEHHOMN
KOMIEeHCcalluH MopaJIbHOTo Bpena». JApyruMu cioBaMH, TOJBKO JIULO, MpH-
3HAHHOE TpaXIaHCKUM UCTLIOM MO JIey, BipaBe 3asiBUTh HCK O KOMIIEHCa-
MH MopaybHoOro Bpefa. OHAKO 3TO HEe COBCEM BEpHO, U Bhillle NpHUBEIEeHA
NonebiTka 06OCHOBATH MO3HILHIO, B COOTBETCTBHHU ¢ KOTOpPOH NMpHYHHEHHE
Bpella HeMaTepHAJILHBIM 6JiaraM HenocpeACTBEHHO MPECTYIUVIEHUEM SIBJIS-
eTCSl IOCTAaTOUHBIM OCHOBAHHUEM JJIst 3asIBJIEHUSI UCKA O KOMIIEHCALlHH MO-
pPaJILHOTO BpeJa.

AJL KOxanunosa u T.I1. byasikoBa). CM.: KOxanuHoBa A.Jl. CyaebHO-ncuxosornieckKan
DKCIIEPTHU3a B I'PAXIAHCKOM Iipolecce. CyneGHO-NCUX0J0rnyecKas 3xcreprusa 1o nejaM o
KOMIIeHcaLuuy MopanbHoro gpeaa. Y. 1. Capatos, 2000. C. 80 ; Byaskosa T.I1. MHansunay-
aNbHOCThL HOoTEpnenllero ¥ MmopanbHbiit Bpen. CI16.: U3n-so P. AciaHoBa «IOpuanueckui
LlenTp-Ilpeccs, 2005. 249 c.

%4 Cnapropoackux T.A. TTpeaMeT 10Ka3bIBaHUs OGCTOATENLCTB IPAXKIAHCKOTO UCKA B POCCHA -
CKOM YrOJIOBHOM CYIORPOM3BOACTBE: aTOPed. AuC. ... KaH. I0PUA. HayK. OpeHOypr, 2003.
C. 48.
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[1o3TOMY NpaBo MpeAbBISATL UCK O KOMIEHCAllMK MOPaJIbHOTO Bpella
JIOJDKHO CBSI3bIBAThCS ¢ (hUTYpOil NOTEPIIEBIIIETO, @ He TPaXIaHCKOTO UCTLA,

U 6BITH NpefycMoTpeHo B cT. 42 YIIK P®.
B 4. 4 c¢1. 42 VIIK roBopHTCst O TOM, 4YTO IO UCKYy NOTEPIiEBIIEro O Bo3-

MellleHHH B JleHeXHOM BHIpaXeHUM NPHUMHEHHOTO eMYy MOpaJIbHOTO Bpeja
pasMep BO3MeEIlieH!s] OnpelelisieTcsl CYJIOM NpU pacCMOTPEHHMH YTOJIOBHOTO
JleJia UM B NMOpsifIKe TPaXIaHCKOTO cyonpou3BoacTsa. Ho u3 3T0i HOpMBI
HesiICHO, MOXeT JIM NOTepIieBlUIeH TOJBKO NpU NPUUYUHEHUU Bpela NpecTy-
njieHUeM HeMaTepMalbHBIM 6J1araM, npuHallexaiuM eMy, 3a9BUTh I'pax-
MAaHCKHMI MCK O KOMMOEHCcaUUMH¥ MOpaJIbHOIO Bpeda IUIsl €ro paccMOTpeHUS
COBMECTHO C YroJIOBHBIM JejioM. OTciolla cjielyeT, YTO MpaBo NpelAbsIBUTH
MCK O Bo3Mellle HuM PU3MYECKOro, MMYILeCTBEHHOTO Bpeaa ¥ O KOMINeHca-
LMY MOpPaJILHOTO Bpeja, NPUYMHEHHOIO NOTepreBIIeMY HENOCpeICTBEHHO
npecTyrieHrueM, HeOGXoNUMO 3aKpenuTs BY. 2 cT. 42 VIIK PO.

TakuM 0Gpa3oM, OCHOBaHHEM JiJIsl NpU3HAHUSA AULA TPaXKIaHCKUM UCT-
L{OM TIpH 3asiBJIeHWH UM TpeOoBaHMSI O KOMIIEHCALIMM MOpPaJbHOTO Bpena
SABJSIIOTCS. IOCTAaTOYHBIE JaHHBble, yKa3piBalOMe€ Ha TO, YTO MOPAIBHBIH
Bpell NMPUYMHEH HEMOCPEACTBEHHO MpECTyIieHHEM, U 3asdBjieHUE MUCh-
MEeHHOTO TpeGoBaHMsI O KOMIleHcallMK MOpajibHOro Bpena. Tak Kak B co-
OTBeTCTBUHU C Y. 2 CT. 44 YIIK P® rpaxaaHckuil UICK MOXET OBbITH Mpe Ib-
SIBJIEH TOcjie BO30YXXIeHHUS YTOJIOBHOIO ejia U 10 OKOHYaHUS CcyleGHOoro
cleAcTBYS Mpu pa3brpareibcTBe JAHHOTO YTOJOBHOTO Jiefia B CY/le NepBoi
MHCTAHUMHU, TO NpPH 3asiBJICHUM MCKA HAa paHHUX 3Tanax paccjieloBaHMS
IUTSL IPU3HAHMA JIMLA FPaXIaHCKUM UCTHOM NOCTAaTOYHO JIMIIL OGOCHO-
BAHHOTO TNPEANOJOXEHUS O TOM, YTO MOPAIILHEINA Bpell MPUYMHEH Heno-
CPEACTBEHHO NpPeCcTYMJIECHUEM U COCTOUT B NMPUUMHHOI CBS3M C JesTHHEM
(npy NpyMUYMHEeHUM Bpela HeMaTepUalbHBIM O6jJaraM, NpUHaIJIEXAIUM
noTeprieBlUIeMY) UK ¢ IPUUYMHEHHUEM UMYILIECTBEHHOTO UK (PU3UYECKO-
ro ppenas,

%3 «J1paBo 06pamaThcs 3a 3alnToil cBoux npas v uHTepecoB I'TIK (4. ] cT. 3) npenocTapiser He
TOJIbKO CTOPOHAaM Jie ICTBUTEJIbHO CYHIECTBYIONIEro WiH J1eNCTBUTEIbEHO OCTIOPEHHOTO I'PAaXIaH-
CKOro NpaBOOTHOIIEHUSI, HO TAKXE ¥ BCEM JINLIAM, KoTopble 106pocoBecTHO NoaraloT, YTo y HUX
C€CTb ONPEACIIEHHBIE NpaBa U MHTEPECH], OCNOPEHHBIE IPYTUM JIMjoM ¥ HOITOMY HYXAalouiuecs
B cyne6Ho# 3ammrte. Cam BOIPOC, CYWICCTBYET MM He CYHIECTBYET MeXAy oNpeneeHHbIMY
JIMUaM Y TPaXXAaHCKoe NpaBooTHOUIEHME, pellaeTcsl CYAOM He Nepes BO30YX/IeHUeM npoliecca,
a B pe3yjbTaTe €ro», — nuuiet U.P. Menpenes. 3To CyXJIeHHE MOXHO NPUMEHUTD U K Npeb-
SIBJIEHUIO IPAXIAHCKOIO UCKA 0 KOMIIEHCA¥Y MOpaIbHOTO Bpella B yrosloBHoM nipouiecce. Tak
KaK BCETAa €CTb OCHOBAaHMS NojlaraTh, YyTo NpecTyNIeHUEM, NPUUNHNBLIEM Bpell dU3NYECKOMY
J1y, OJHOBPEMEHHO NPpUYHHEH U MopaibH B Bpen. Cwm.: IToHapuH B.41., BaanmMuposa B.B.,
bk A.T. ; Meneepes U.P. O HayKe IpaxgaHcKoro rpotecca: 3cce. OTBETCTBEHHOCTD CTOPOH
3a JIOXHbBIE OObSCHEHUS B cyze: Hayd. uccned. M.: Bontepc Knysep, 2006. C. 35.
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OcobenHocTd fOKa3biBaHKA MopanbHOrc Bpefla B YroiioBHOM npotecce

[1pn paccMoTpeHHUH YTOJIOBHOTIO JieJia B CYJIe 3TH 00CTOSATEIbCTBA oyayT
IOKa3bIBaThCS YU NMpOBepAThCs. YacTh 3THUX OOCTOSITEIBCTB BXOJHUT B IJiaB-
HBIN ¢akTa U JOKa3piBaeTcsl rocynapcTBEHHLIMH OpraHaMH U JOJLDKHOCT-
HBIMH JIMLIAMH, a 4acTh OOCTOSATENLCTB OOpa3yeT onpelesieHHBINH 10MNoji-
HUTEbHBIN NIpeJMeT NOKa3bIBaHUsS NpU YCTAHOBJIEHUYW MOPaILHOTO Bpejia,
NpUYNHeHHOTO MpecTyIJIEHUEM.

TakuMH cpencrBaMmM HOKAa3biBaHMSI OOCTOSITENILCTB MPUYMUHEHHMS MO-
paJIbHOTO Bpea sABAAIOTCS NOKa3aHMs I'PaXXJaHCKOTO HCTLA, I'PaXIaHCKOTo
OTBETYMKA, NMOKA3aHUSI CBUJETeNell, BelleCTBEHHbIe J10Ka3aTe/ibCTBa, 3a-
KJIIOUEHHS U NOKAa3aHUS IKCIepTOB, 3aKIIOYEe HUS U NMoKa3aHUsA cleHajiu-
CTOB, IPOTOKOJIbl CJAEJICTBEHHbLIX U CYNeOHBIX NeilcTBHIl U HHBIE JOKYMEH-
Tol. [IprueM npu cosnageHnu GUryp norepnesIlero U rpaXaaHCcKoro HCTua
B OIHOM JIMlie cpelCTBaMH NOKa3biBaHHUS MOPaJILHOro Bpena MOIYT U S1B-
JISIThCS MOKA3aHUS NoTepeBlIero, a npy coBNaaeH MU QUIyp rpaxxJaHCKOro
OTBETYHKA U OOBHHSIEMOTO B OJJHOM JIMLIE — MOKa3aHUSd 00BHHAEMOTO.

Heob6xoammMo oTMeTuTh, YTO NMpU perjiaMeHTalMy Npasa IpaXxXJaHCKOTO
HUCTHA U I'PaXJAaHCKOro OTBeTYMKA NaBaTh NMOKa3aHUS 3aKOH He COBCEM NO-
cJiefoBareJieH.

Tak, n. 3 4. 4 ct. 44 YIIK P® npenocrasnsier npaBo rpaXXaaHCKOMY UCT-
1Ly JaBaTh OObSICHEHMSs], a B 11. 5 3TOM XK€ YacTH 3TO# XK€ CTaTbU FOBOPUTCS
O Mpase JaBarh NMOoKa3aHUS U OOBSICHEHUS Ha pOJHOM SI3BIKE MJIM SI3BIKE,
KoTtopheiM OH ByiafeeT. B n. 3 4. 2 ct. 54 YIIK P® 3akpenneHo npaBo rpax-
JAHCKOTO OTBeTYMKA JlaBaTh NOKa3aHUA U OOBICHEHHS MO CYLlecTBY Npelb-
SIBJIEHHOTO UCKa, a B I1. 5 3TOM Xe yacTH 3TOH XXe cTaTh¥ TOBOPUTCH O MpaBe
rpaXJaHCKOTO OTBETYMKA JaBaTh NOKa3aHHUA Ha pONHOM A3BIKE UIIN Ha SI3bI-
K€, KOTOPBIM OH BJIaJieeT, ¥ M0J1b30BaThCs NOMOILBIO [TepeBOIYHKA.

ClienyeT NpoBecTH pa3inyuhe MexXay MOkKa3aHUSIMU U OOBSICHEHUSMH.
Iloka3aHus Mosy4dyaloT B COOTBETCTBHMU C MpOLENYypoil, NpeayCMOTPEHHOM!
3aKOHOM B XO[e N0Ipoca, ¢ BHIMOJIHEHHEM OIlpeesieHHbIX rapaHTHH [0-
croBepHocTH. YIIK P® He npenycmarpusaeT Takoro npoueccyajlpHOro
nefcTBHs, Kak rnojyyeHue o0bAcHeHMid. B 3aKOHOpare1bCcTBe OTCYTCTBYET
U Npouenaypa nonpoca rpaXIaHCKOro UCTLA U I'PaXXIaHCKOro OoTBeTYMKaA.
[lyuxr 7 4. 4 ct. 44 YIIK P® mas rpaxiaaHckoro vcriia, am. 4 4. 2 cT. 54
VIIK PO pis rpaxaaHckoro oTseTyuka npegycMarpusaeT 1paso OTKa3aTh-
CSl CBUIETEJILCTBOBATH MPOTHB CAMOTO ceGsl, CBOEro cynpyra ¥ Apyrux 6J1m3-
KHX pOACTBEHHHMKOB, Kpyr KOTOphIX onpejesied 1. 4 ¢t. 5 YIIK P®. Ilpu
COTIJIACHUH IrpaXkJaHCKOTro UCTLA (IrpaXXJaHCKOrO OTBETYUKA) JaTh NOKa3aHHA
OH I0JIXeH OBITh NMpeayNnpeXIeH 0 TOM, YTO ero MOKa3aHMsl MOTYT ObITH MC-
MOJib30BaHbl B KauecTBe J10Ka3aTeJbCTB 10 YTOJOBHOMY €Y, B TOM YMCJIC
M B CJIy4Yae ero MOC/IeAYIOLIETO OTKA3a OT JaHHBIX NOKa3aHUHA. AHaJIOTHYHbIE
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fpaBa cBujeTeNs1, 3aKpersieHHbie B M. 1 4. 4 cT. 56 VIIK P®, mozsossior
NpennoNoXUTh, YTO JONPOC rpaXAaHCKOro UCTHA W I'PAXXAAHCKOIo OTBET-
YMKa JOXEH NPOU3BONMTLCA MO MpaBuiaM fonpoca cauzereisi. OqHaKo To,
YTO TPaXAAHCKUIX HCTEIl OTHECEH 3aKOHONATENEM K CTOpOHE ODBUHEHMs,
a rpaXXJAaHCKHi OTBETYMK K CTOPOHE 3alIMTHI ITO3BOJISIIOT TAKKE BBIIBUHYTD
FMNOTE3y O BO3MOXHOCTH J0ONPOCa IPAXAAHCKOTO HCTiIA O NIpaBUJiaM J10-
npoca noTepneslliero, a rpaXIaHCKoro oTBETYHKA Mo TMpaBujiaM onpoca
o6BHHsSIeMoro. HesscHO TaxXe, HeCyT JIM Ipa’XAaHCKHUH UCTEl WU IpaxiaH-
CKHI OTBETYMK OTBETCTBEHHOCTH 33 OTKA3 OT JayMu MoKa3aHUi MU 3a Jaudy
3aBeJIOMO JIOXXHBIX NOKa3aHUM.

B.4. TloHapHH I1odaraert, YTO «[1OCKOJBKY B YTOJTOBHOM CYyIONpOU3BOIL-
CTBe JoKa3biBaHHE IMPaX/JaHCKOTO MCKa MPOU3BOAUTCS MO npaBUiaM yTo-
JIOBHOTO fIpotiecca ¢ yyeToM TpeboBaHU i NpUHLUNA Npe3yMIifui HEBUHO-
BHOCTH, IOCTOJBLKY pellleHWe Bolpoca O MpHBJIeYEeHUH poaurelieit, ando
ONEKYHOB HJIH ToNeuuTesieit B KauecTse rpaXJaHCKHUX OTBETYUKOB ROJDKHO
omuparbcst Ha nojioxeHue ct. 29 YIIK PCPOCP, Ho He UCXOAHUTH U3 TOTO,
YTO BHHA IpaX(IaHCKHX OTBETYMKOB B HeHalleXalliluM BOCIIMTAHHUH HECO-
BeplileHHOJIETHUX NpaBoHapylluTesiei Bcerda npe3ioMmupyercs. B yronos-
HOM mfpoiecce NMpHHUMN NMpe3yMniH¥ BUHOBHOCTH OTBETYHKA, XapakKrTep-
HBbIA UIS1 rpaXIaHCKOTO CYHNOIIpOU3BOICTBA, TEPSET BCAKHUIA CMBICA. 3ECh
onpee/ieHHYI0O 3HaYHMOCTh NpHOOpEeTaeT ero aHTUNoI — MPUHIIUI Mpe-
3yMI MK HEBHHOBHOCTH» >,

B rpaxnaHckoM npoiecce NpexycCMOTPEHO TAKOE CPeICTBO 1 0KA3bIBAaHNUA,
Kak oOBbsICHEHMS CTOPOH M TpeTbUX Jinil. ClloBo «00bsICHEHHE» NoAYepKHUBaeT
NPUHLMITHAILHOE OT/IMUME CBENECHUMN, HCXOISILUX OT UCTIA U OTBETYMKA, OT

' CBEINEHMM, HCXONAIINX, HallpUMep, OT CBUAETE/S B Ipa’KAaHCKOM rpolecce.

" CTOpOHEI He HecyT OTBETCTBEHHOCTH 32 OTKA3 OT JayM NOoKa3aHuil U 3a Javy
3aBEIOMO JIOXHBIX NoKa3aHuii. OHU 3aHHTEpEcOBaHHbIE B fiesie JIMLA, U B TeX
CBEJEHUSX, KOTOPHIE OT HMX MCXOIST, CIIOXKHO OTIEAUTDH OLIEHKY, KOTOpYIO
OHH [AIOT AEHCTBUSAM IPYTOH CTOPOHBI, OT (paKTHUECKOM MHPOPMALlKH, KO-
TOpas, CoOOCTBEHHO, ¥ UMEET JoKa3aTe/IbcTBEHHOE 3HaYeHHE,

B oTHouieHun npupons o6bICHEHNH CTOPOH B IpaXXIaHCKOM Npoliecce
UMEIOTCA cenylomue MHeHHUS.

M K. Tpeylinukos BoiiensieT B o6bICHEHUSIX CTOpOH TpeGoBaHuUA pac-
NOPSAAIUTENBHOIO XapaKTepa U coobl1eHHe CTOPOH 0 hakTaxX, KOTOphie U AB-
JAI0TCA NoKasarenscTBaMu?®’, He Bce OOBACHEHUS! CTOPOH IpPeNCTaBISIOT

¢ ITonapuH B. 5. 3amura uMymecTBeHHbBIX IIpaB IMYHOCTH B YTOJ0BHOM npolecce Poccuit-
ckoit Mepepaumu: aBToped. auc. ... JOKT. I0pHa. Hayk. BopoHex, 1994. C. 31.

%7 CMm.: TpeymiHukos M. K. Cyne6Hple gokazatenbcrsa. M.: Fopogew, 2004. C. 155—166.
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c000ii noka3aTenbcTBa, a TOJLKO Ta UX YacTh, B KOTOPO CTOPOHH coobiia-
0T cBefleHUs O PaKTax, UMEIOILMX 3HaYeHWe TS feia®®,

U.P. MenseneB, KpUTUKYS TaKylO «OOIIENPU3HAHHYIO» MO3ULHIO, YKa-
3bIBaeT Ha TO, YTO MHEHHE, B COOTBETCTBHH C KOTOPBIM CYIbl MPHHUMAIOT
B KauyecTBE [0KAa3aTeJIbCTB TONbKO YacTh OOBLSICHEHMI, NpeAcTaBisIONiyio
cob0ii cBeneHHs o pakrax, HesepHo. «Belb MO HEKOTOPLIM KaTerOpUSIM e
(HanmpuMep, 0 KOMNOEHCcaluy¥ MOPAJIBLHOTO Bpeja), — MNULIET OH, — UMEIOT
3HaueHUe [axe 3MOLMM M HAcTpOeHMd, NnepeXHBaHUS CTOPOH, KOTOphLie
IOJXHBI OBITH MPUHATHI BO BHUMaHHeE CYIIOM, NYCTh JaXe KTO-TO U3 npo-
LeCCYATUCTOB AYMaeT MHaue»>®.

OcHoBHag 1npoGieMa OOBACHEHMH CTOPOH, c@OPMYJIUpPOBaHHAas
B [PAXAAHCKO-NpOoLecCYAILHOMR JINTepaType, 3aKjIoyaeTcsl B TOM, UTO, He-
CMOTPS Ha TO, YTO OOBLACHEHHS CTOPOH 3aKperieHbl B 3aKOHE KaK CAMOCTO-
ATeJLHOE Y NMOJHOBECHOE N0Ka3aTeJbcTBO, NOA0OHOe 3aKperyieHHe HOCHUT
HeKjapaTHBHbIN XapakTep, MOCKOJIbLKY CYAbl OPHMEHTHPYIOTCH Ha OObLSICHE-
HUS CTOPOH B NOCJIENHIO0 odepenb TU60 He opHeHTHpYloTcs BoBce*’, He-
00XOAUMO MOHUMaTh, YTO Jydllle, YeM CTOPOHbLI 00 0OcTOsATE/IbCTBAX Hesia
HHKTO He MOXeT 3HaTh M nosenarth cyny. Ocobo crieayeT ckasarh, YTO MO
JejaM O KOMIleHcau MM MOpaJbHOTO Bpejla MOKa3aHUsA rpaXJaHCKOro HCTHa
MMeEIOT NepBocTeNeHHOEe 3HaYeHUe, B TOM YHCJie B KaYecTBe J0Ka3aTeIbCTB
BLICTYIIAeT HE TOJILKO Ta YacTb MOKa3aHUM, KOTopas UMeHyercsl CBelleHusl -
MH 0 pakTHYecKUX oOcTosiTeNbCTBAX [ejia, HO M Ta YacTh, KOTOpas Bhipaxa-
€T YyBCTBa, NICUXOJOTMYECKYIO OL€HKY (pakTa yTpaThl onpeleIeHHbIX OXpa-
HsieMbIX 3aKOHOM OJiar, BOCIIpHAITHE TaKOil yTpaTbi, CBEICHHSl O IJIyOMHE
nepeXXuBaHMii, cTpaxos, nuckoM@oprTa.

B rpaxnaHcko-npoleccyansHOM Npase IepMaHuy B KauecTBe cpelCTB
JIIOKa3bIBaHUS BBICTYNAET JIONPOC CTOPOH.

['TIK PPl npeaycmarpusaer:

1) cnayuiaHye cTOpOH, KOTOPOE CIIYKHT BHISICHEHHIO OOGCTOSITE/ILCTB [leJia U HE
sBJIsieTcs 0Ka3aTeJbCcTBOM, HHPOPMaLuei, coobijaeMoii o neny;
2) Ionpoc cTOPOH Kak cy6cHaNapHOe 0Ka3aTe/IbcTBO, TO eCTh ITO A0KA3a-

TeJIbcTBO NPHHMMAaeTcsl BO BHUMaHHe TONLKO B TOM cjiyyae, eciy Ipyrux

loKa3aTeNbeTBa 0 eIy HE UMeeTC JINOO OHU HeloCTATOYHBI?!,

268 Cm.: Cypeuy M.A. JleKiuu 1o COBETCKOMY IpaXaaHCKOMY Tpolieccy. M., 1950.

269 Mengenes V.P. O HayKe rpaxiaHCKoro lpoiecca: scce. OTBETCTBEHHOCTb CTOPOH 34
JIOXHbIE O6bLICHEHMS B Cye: HayuH. uccien. M.: Bontepc Knysep, 2006. C. 41—-42.

270 Tam xe. C. 45.
27 lapran A.T. TpaxaaHcKo-TpoleccyantbHoe nipaso Iepmannn. M.: Fopoze, 2000. C. 127.
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Pa3nuyalor asa Buja 10npoca CTOpOH:
a) NONpPOC MPOTUBHMKA 110 XOAATaHCTBY OJHOM U3 CTOPOH, HECYILIEH opemsa

NOKa3biBaHUS,
6) JONPOC CTOPOH, UCXOIS U3 X MMPOLECCYAILHOTO MONOXEHHUS.

A.T. 1aBTAH yka3bIBaeT, YTO CYIy BO BpeMsl CyAeOHOro cJleICTBHA JIO-
BOJILHO CJIOXKHO ONpENeNUTh, IBIAETCH U CyLIaHUE CTOPOH TOJBKO CJIy-
LAaHMEM WM MMEIOTCS HEKOTOPBIE IpYTHe 3NIEMEHThI JOMNpoca, TaK Kak Mo
X0y cAyLIaHUS CTOPOHAM MOTYT ObITh 33JaHbl BOIIPOCHI.

Jlonpoc CTOpOH, MO MHEHHIO 3TOTO aBTOpPa, CJIENYET OTIUYATh OT ITOKa-
jaHUl cBUIeTe s, Pa3nnuue 3aKJioyaercd B TOM, UTO CBUJIETENb 00A3aH na-
BaTh [paBIMBLIE TOKA3aHNS, CTOPOHBI Xe K 3TOMY He 06s13bIBaloTCs ',

[Mopsnok nonpoca cropoHsl B YIIK PPI crenyiolluit: B LEJJOM OH CXOX
C NOPSKOM JIOIpoca CBUAETENS, BOIIpOCHl MOTYT 3aJlaBarh BCE YJIEHB! cya,
Apyrasi CTOpOHa; BONpOC MOXET OBITh NPU3HAH CYIOM HEJNONYCTUMBIM; CY/I
MOXET [TOBTOPHO JONPOCUTE cTOPOHY. Ilepen nonpocoM cTopoHe HanOMHU-
HaeTcs ee 00A3aHHOCTh TOBOPUTH [IpaBily, pa3bsCHAETCS, YTO B MpeyCMO-
TPeHHOM 3aKOHOM IOpsjke OHa AOKHA MNMOATBEPAUTb CBOE MOKa3aHue
npucsroi. Ilpucsra uMeer MecTo No MHULUATHUBE CYLa, eCJIM pe3yJisTaT no-
Ka3aHUS CTOPOHBI, JAHHBIA 6€3 NPUCATH, HE yOexXnaeT B UICTUHHOCTH WU
HEMCTUHHOCTH MoJJIexXallero qokaspiBanuio ¢pakra. CoaepxaHue npUucsaru
COCTOMT B TOM, UTOOBI CTOPOHA cKa3aJjia NpaBiy U HUYEro He yrauaa®”,

O6paiieHre K Hayke IpaxXIaHCKO-NpoLecCcyIbHOrO MpaBa O0YCIOBAEHO
TEM, YTO pa3paboTKH B OTHOUIEHMH NOKa3aHUM IpaXKJaHCKOIrO UCTHA U IpaX-
JNIAHCKOTO OTBETYMKA B HAayKe YTOJIOBHO-NMPOLIECCYAIBHOIO npaBa OTCYTCTBYIOT.

Ilpn uccnenosaHuM BONpPOCOB, KACAIOIIUXCA IPaXJaHCKOTO KCkKa, He-
OTHOKpAaTHO YKa3bplBAJIOCh Ha TO, YTO MpPH 3aKkpeNJeHHOM NpaBe rpaXxiaH-
CKOTrO MCTLA M TpaKJaHCKOT'0 OTBETYMKA JaBaTh NOKA3aHUA U OObSICHEHHUS
TAKOW BWJ JOKAa3aTeJIbCTB, KaK NOKA3aHUS M OOBSICHEHUS I'PaXIaHCKOTO
UCTLA ¥ NTOKAa3aHUSA U 0ObSICHEHUS TPaXIaHCKOrO OTBETYU KA, OTCYTCTBYIOT
B 4. 2 ct. 74 YIIK?"*, HesicHo nokaszarelIbcTBEHHOE 3HaYeHUe OOBSICHEHHUIA
IrPa>XJaHCKOTrO MCTIIA ¥ IPAXIAHCKOTO OTBETYMU KA.

2 NastsH A.T. I'paxgaHcKo- ipoueccyatbHoe nipaso ['epmanuu. M.: Topozew, 2000. C. 128,

¥ Cm.: MenpeneB M1.P. O HayKe IpaxaaHCKoTO Ipolecca: 3cce. OTBeTCTBEHHOCTh CTOPOH 3a
JIOXHbIe oObACHEHUS B cype: HaydH. uccien. M.: Boatepe Kiaysep, 2006. C. 83.

7 Cm.: bk A.T. AKTyanbHble BONIpock! Fpax1aHCKOTO MCKA B YTOJIOBHOM Ipoliecce: aBToped.
JMC. ... Kand. 1opui. Hayk. CmoneHck, 2007, C, 128 ; Kpasuosa C.B. YronoBHo-npouieccyaibHb
CTaTyc rpaXX1aHCKOTro UCTLA U I'PaxXJaHCKOro OTBETYMKA Ha CTAIMU TipeIBapUTEIbHOrO paccie-
ROBaHUs (IHOHATUE, CYHIHOCTb U OCHOBAaHUST BO3HUKHOBEHHs): aBToped. AHC. ... KaH. IOpUA.
Hayk. CI16., 2003. C. 63.
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A.W. 3opuH BICKa3bIBAET MO3HLHIO, B COOTBETCTBUU C KOTOPOH «VIIO-
MUHAHHE B TeKCTe 3aKOHa [MOKa3aHUN IpaXIaHCKOrO MCTLA M OTBeTUMKA
npeiacTapasieTcsl U3NIMIIHKUM U JOJIXHO OBITh U3 HETO UCKIIOUEHO. BrionHe
NOCTAaTOYHO TOTO, YTO 3aKOH [O3BONSET AONMPOCUTH NAHHBIX JUL KaK [0~
TepreBLIETO UK cBUleTeNei»*". 1o MHeHUIO W. XKepebaTbeBa, npoueccy-
aslbHble PUTYPBI TPAKIAAHCKOTO HCTLA U NTOTEPNEBILIETO €CJIK B YUEM TO U He
cOBMafaloT, TO MaKCUMAJILHO NPUOIHXEHB! K TAKOMY COBMNAaACHHUIO, H M03-
TOMY HEOOXONHMMO OTKA3aThcsl OT NMpOoLECCYATbHON GUTYPHI IPaXX1aHCKOTO
MCTUA ITYTEM «BKJIIOUEHHUSA» €0 NMpOoUEeCCYaANTbHOIo CTaTyca B IIOHATUE «[10-
TepreBlUIero» BO u3bexaHue nNyOJIMpoBaHUS U 3KOHOMHUM BpeMeHu?s, Jleii-
CTBUTEJILHO, H3YUYeHHE MaTepuallOB YrOJIOBHBIX O MPECTYTUIEHUSX, COBEp-
LLIeHHBIX MPOTUB JIUYHOCTH, NMOKa3bIBaET, UTO PUTYPHI TPaXKIaHCKOTO UCTLA
Y NOTEPNEBLIETO COBMNAAAIOT B OHOM JIULIE.

OnHako B CUJy TOTO, YTO ITPU pACCMOTPEHUH TPAXJAHCKOTO HCKa O BO3-
MEIEHUN MOPAJILHOI'O Bpella 00pasyercs NONOJAHUTENBHBIN MpegMeT J0Ka-
3bIBAHUS, KOTOPBI COCTABASIOT OOCTOATENbCTBA, HE BXONSIUE B TJIaBHbIH
(hakT, HeoOXONUMO pa3JaHyYaTh MOTEPIEBLIETO M rpaXJaHCKOTO UCTLA B IPO-
LiecCyanbHOM 3HAYEeHU U, NPENONPENESIIEMOTO UX pa3IMUHbIM CTaTYCOM.

IpynHO He cornacUTbcsl ¢ TeM, YTO MOKa3aHUSl rpaXIaHCKOTO HCTLA
M I'paXXJaHCKOTrO OTBeTUMKA B YTOJIOBHOM IMpoLecce MOrYT ObITh MOJYyYEHbI
B XOZI€ JONpoca, a NpoLeccyalbHbINA NMOPANOK JONPOCca NOJDKEH OBITh Npell-
YCMOTPEH KakK Ha [JOoCcYAeOHBIX CTaausIX, TaK U B XO1e cyneOHOoro paszdoupa-
TENLCTBA. B OTHOILIEHHH Xe TOJNYUYeHHUs] OObIICHEHHUH rpaXX AaHCKOro HCTLA
Y IPAXOAHCKOTO OTBETUMKA HESICHO, KAKUM 00pa3oM OHU MOTYT OBITH MO-
JIVUEHBI U KAKOBO UX J0KA3aTeNbCTBEHHOE 3HAYEHHE.

Heo6xonuMo 1y ycTaHOBJIEHHE OTBETCTBEHHOCTH 3a OTKa3 OT a4y Io-
Ka3aHHi ¥ 3a 1ady JOXHBIX MOKa3aHUI B OTHOLIEHHH I'PaX IAHCKOTO UCTUA
U IPaXIaHCKOTO OTBeTYNKA?

ITousiTus OOLIACHEHUH rpOXJIAHCKOTO HCTHA U IpaXJaHCKOTO OTBETUH-
Ka HODKHO OBITH MCKIIOYEHBI U3 YTOJIOBHOTO-NpPOLECCYAIBHOTO 3aKOHO-
JAaTeJIbCTBA, TaK KaK, CKopee Bcero, 3TU MOHATUS ObITM 3aMMCTBOBAHbI U3
rpaXXdaHCKO-NpoLeccyalbHOro npasa 6€3 NO/KHBIX K TOMY OCHOBaHHM.

[Moxazanus rpaxaaHckoro McTia JO/DKHB ObITh BBelleHbI B 4. 2 cT. 74
KaK CaMOCTOSITEILHBIM BUI I0KA3aTENALCTB, U [PU 3TOM N0JIKHA OBITH NIpe-
YCMOTpPeHa HOpMa O J0Nnpoce rpaXXIaHCKOro UcTua.

275 3opuH A. M. I'paxXiaHCKH It MCK B YTOJJOBHOM NpoleCCe: aBToped. AUC. ... KaHA. IOpHUI. HayK.
ExarepuH6ypr, 2005, C. 16.

276 CM.: XKepebatseB W.B. JINuHOCTL NOTEPNEBHIENO B COBPCMEHHOM YIOJIOBHOM CyIONTPOU3-
BoxncTBe Poccun: MoHorpadms. Opeudypr: PUK I'OY OT'Y, 2004. C. 198.
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JloJkKHa 6BITH YCTaHOBJIEHA OTBETCTBEHHOCTH I'PaXXIAHCKOIO MCTLA 3a
Ja4y TOXHBIXx NOKA3aHM i M 3a OTKa3 O la4yM MNOKa3aHUH.

Heob6xonuMo oTMeTHTh, YTO NpeAbIBIEHHE rpaXJIaHCKOrO UCKa B YTo-
JIOBHOM TMpolecce — 3T0 NpaBo NOTEPNEBUIEro, ¥ ecji¥ OH UM BOCHOJIb-
30BaJICS, OH HOJIKEH OcO3HaBaTh (€MY NOJDKHO OLITh pa3bSCHEHO), uTo
JOKa3biBaHUE OCYLIECTBJISIETCS] COBMECTHO C YTOJIOBHBIM J€JIOM U 1O Mpa-
BUJIaM YTOJIOBHO-NTpOHECCYyAILHOTO 3aKOHA, a 3HA4YMT, HEJIb3s1 BBOAUTH ro-
cyZapcTBeHHbIe OpraHbl ¥ ¢yl B 3a0JyXXIeHHe 3a CYeT rocylapcTBEHHbIX
cpeacts. Eciy norepnesiuuii XejaeT, 4yToObl JOKa3bIBaHNE OCYILIECT BIISI-
Nack 1O NpaswjiaM rpaxaaHcKo-NPoeCcCyalIbHOro 3aKOHa, TO B 3TOM CJ1y-
yae OH BIIpaBe NpedbsBUTh TAKON UCK B MOpPsIIKE rpaXIaHCKOTro CyA0npo-
M3BOJICTBA.

Ecnu paccMaTpuBaTh OTCYTCTBHE OTBETCTBEHHOCTH CTOPOH B IPaXknaH-
CKOM riponecce 3a Aayy JOXHbIX MOKa3aHMH UM 32 OTKa3 OT JayM Mokasa-
HUH, TO B IOCJIeIHEE BpeMsl BbICKa3biBAIOTCH MHEHUS O TO, YTO TAKYI0 OTBET-
CTBEHHOCTH HEOOXOAUMO BBECTH, U NPUBOIATCS clienyIolue apryMeHTHI.

N.P. Mensenes nuuier: «[lpaBo gaBare OObICHEHUS HEMBICIUMO 6e3
HeceHus: O6peMeHM OTBETCTBEHHOCTHU 3a JIOXb. HUKTO He npuHyXIaer
CTOpPOHY JiraTs BOOOIlEe U yX TeM Oonee ararh B cyle, NO3TOMY B cilydae,
Koraa nada oobsICHEHU i 110 BO3HHUKILIEMY B IMpopecce pa3bupareibcTsa no
rpaXkXJaHCKOMY JeJIY BONpOoCYy NpOTUBOPEUUT MIpOLECCYAILHOMY UHTEpecy
CTOpPOHB! B NMOJIYYEHUM pellleHUs B CBOI MOJIb3Y, 3aKOHOHATENIO ClleayeT
nocTaBUTh €e nepen AUNeMMOM: JIHOO OHAa MOJYMUT, JIMOGO, ec/IM OHa pe-
1Uxna JaBaTh OOBSICHEHUS MO KOHKPETHOMY BONpOCY, HECET OTBETCTBEH-
HOCTB 3@ JIOXB, U060 6e3 3Toro He MOXeT OBITh eiCTBEHHON NMponeayphl
cynebHoro pasbuparensctsa. OueBUIHO, YTO BO3MOXHOCTH Ge3HaKa3aH-
HOY JIXH B CyJie pa3pyulaer aBTOPUTET rocy1apcTBEHHON B1aCTH M CAMOTO
cyna, AMCKPeNUTHPYET 3aKOH B I1a3ax rpaXJaaH U [VIaBHOe — IMOJpbIBaer
OCHOBBI MpaBoOCYIUSI»?77,

TakuM 06pa3oM, HeoGXxoaAMMO Mepel HadajoM 0Mpoca IPaXaaHCKOro
MCTLA NpeAynpexnarb ero o6 orBeTCTBEHHOCTH 3a avy JIOXKHbIX NOKa3aHU
BHECTH COOTBETCTBYyIOUME u3MeHeHUs B cT. 307 YK PD.

Hecko/bKO ClIoXHee 06CTOUT Ae10 ¢ NMOKA3aHUSIMU IPaXIaHCKOro OT-
BEeTYMKa A OTBETCTBEHHOCTLIO 3a Jlayy 3aBEJOMO JIOXKHbIX NOKAa3aHUIA.

Durypa rpaxIaHcKoro orseTyrMka U 00BUHSIEMOro coBnajiaer B OJHOM
nauie He Bcera. B kauecTBe IpaXIaHCKOTrO OTBETYHMKA MOTYT BHICTYNATh
uHbie nuia. Tak, B coorserctsuu co cT. 1074 IT'K PP B cayuyae, xorna y He-

27 MensezieB H.P. O Hayke rpaxaaHcKoro npoiiecca: 3cce. OTBETCTBEHHOCTh CTOPOH 3a JIOXKHbIE
06BbSICHEHHS B Cyjic: HaydH. Heenen. M.: Boarepc Knysep, 2006. C. 208.
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COBepILIeHHOJIETHETO B BO3pacTe OT YeThipHAALUATH A0 BOCEMHAaNUATH JIET
HET IOXOA0B WM HHOTO UMYIeCTBa, JOCTATOUHBIX /il BO3MEILIEHUS Bpe-
Jla, Bpel JOJIXKEH OBITH BO3MeEIlEH NOJHOCTLIO UJIM B HellocTaloweit yacTu
€ro poAMTEeIAMU (YCHIHOBUTEISIMU) HITH TTOMEYUTENIIMHU, €CJAU OHU He JI0-
KaxXyT, UTO Bpell NPOH3OIEN He N0 UX BUHe. EciN HecoBepIIeHHOJIETHUH
B BO3pacTe OT YeTHpHAALATH A0 BOCEMHAALATH JieT, HYXXJalluHAcs B 1o-
neyeHUU, HaxXOAUJICSI B COOTBeTCTBYIOIIEM BOCHHMTATeJIbHOM, jieueOHOM
YUpeXJIeHUH, YUPEXAECHUU COLUATBHOM 3a1IUTH HaceJeHUS WK NpyTroM
aHAJOTUYHOM YUYpeXAEeHUHU, KOTOPOE B CHJIy 3aKOHA sIBJIsIeTCS €ro Norne4yu-
TejieM (cT. 35 'K Pd), 310 yupexaeHHe 06513aHO BO3MECTUTD Bpejl [OJTHO-
CTBIO WM B HEJOCTalOIIeld YacTH, eC/id He NOKAXeET, YTO Bpel BO3HHUK He
no ero suHe. B coorsercTBum co c¢T. 1068 'K PO 1opunmueckoe o Ju60
TpaXJaHUH BO3MeIaeT Bpell, NpUYMHEeHHBIH ero pabOTHUKOM MpH UCHOJI-
HEHHUH TPYHAOBHIX (CAYXEOHBIX, NOIXKHOCTHBIX) OOSA3aHHOCTE .

BaxHo oTMeTUTs, UTO clieflyeT pa3/inuarTh CUTYyal[M10, KOTIa B KauecTBe
IpaxAIaHCKOTO OTBETUMKA BBICTYNaeT OOBUHSEMBIHf, U B 3TOM cly4ae [0Ji-
XeH NeWCcTBOBATH MPUHUMI Mpe3yMIIMH HEBMHOBHOCTHU, U CHUTYALMIO,
KOI/la B KauecTBe IpaXXJIaHCKOrO MCTLA BBHICTYNAIOT UHbIE JIMLA, KOTOPhHIE
00s13aHBl HECTH UMYIIIECTBEHHYIO OTBETCTBEHHOCTS 3a MPpUYMHEHHE Bpea
OOBHHSIEMBIM.

JIMua, Hecyiye MarepyaabHy10 OTBETCTBEHHOCTD 32 NpUUMHEHME Bpea
OOBUHSIEMBIM, NOJDKHB HECTU OTBETCTBEHHOCTH 3a Aayy JIOXHBIX IOKAa3a-
HHUI TOYHO TaK Xe, KaK U IPaXJaHCKHE UCTILHI.

Yo Kacaercsl OGBHHSAEMOT0 — IPaXJAHCKOTO OTBETYHKA, — TO B JIMTE-
paType BHICKAa3bIBAIOTCA pa3/IMuyHbie TOUKHU 3peHH 110 3TOMY BONPOCY.

E.Il. Minenko numer; «[To YIIK P® noreprnesliuii, B OTiMyMe OT HO-
J03peBaeMOro, 06BUHSIEMOTO M MOJACYAMMOTO YXe C MOMeHTa BO30YyXIeHUS
YTOJIOBHOTO JieJia NOJHOCTHIO pacKphiBaeT CBOKO MO3UILIUIO, HECET YIOJIOB-
HYIO OTBETCTBEHHOCTH 33 OTKa3 OT Jauyd NOKa3aHWif U 3a Jayy 3aBeioMO
JIOXHBIX TOKA3aHHU, B TO BpeMs Kak NoJo3peBaeMbiii (OOBUHSIEMBIH, NNOMI-
CYIUMBI) MOXET BOOOIIEe HE 1aBaTh HUKAKUX MOKA3aHUH, He TOBOPS yXKe
00 OTBeTCTBEHHOCTH 32 JIOXbD. YBBI, HUKEM He OBbLIO MMOJACYMTAHO, CKOJIBKO
BpeMeHH, CUJI U CPEJCTB TPAaTUTCS Ha MPOBepKy cliefoBaresieM 3aBelOMO
JIOXHBIX MOKa3aHUM MOICHENCTBEHHLIX, HA ONpoBepxKeHUe HamyMaHHBIX
BepCHil. A BeIb B rocylapcTBeHHBIX MHTepecax 3aiuiiarh obiiecTBO OT
NpecTYIHUKOB, HO He Hao00poT. OHAKO TpereTHOe OTHOILIeHHe 3aKOHO-
farejisi K npaBaM NpecTylIHUKA M HalUleBaTe/ibCKOe K NpaBaM €ro XepTBhl
3aCTaBJsAET B 3TOM YCOMHUTHCS»S,

2% Umenko E.I1. KTo 3ammtuT norepnestero? // CIIC «KoHcyabTaHTII10C».
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JI1.B. Bunuukuit, H.E. 1lluHKeBU4 YKa3bIBaloT. «MbI 1tojlaraeM, 4To
eC/IM 3aKOHOJaTe/Ib BBeAET YIOJIOBHYIO OTBETCTBEHHOCTD 3a Jayy 3aBeJOMO
JIOXHBIX TOKa3aHU s 1oAo3peBaeMoro (00BUHSIEMOrO, 1OACYANMOTO),
TO pellieHHUs cydbd OyAyT He TOJbKO 00Jjice CripaBeIMBLIMU, HO U HOCUTH

ofipe/e/leHH bIif BOCTIMTATENIbHBIN XapakTep»*’.
U3zBecTHO, uTo 3aKkoHomaTeNbCTBO CLIA mnpeflycMaTpuBaeT OTBETCTBEH-

HOCTb OOBMHSIEMBIX 3a a4y JIOXKHBIX [TOKa3aHUil. OTO OCHOBLIBaeTCS Ha I10-
JIOXEHUH, B COOTBETCTBUH C KOTOPBIM €CJI OOBUHSIEMBI HE BOCITO/IL30BAJI~
CS1 CBOMM I1paBoM Ha MOJidaHue, TO OH JIOJIKeH TOBOPUTE IpaBay. YWIbsIM
BepuaM ykasbiBaeT: «HecMOTps Ha Bce BBIro[bl lipaBa He JaBaTh CaMOOOBHU-
HSIOLLME TIOKa3aHUs, Te OOBUHsEeMBbIE, KOTOPbIE U3BSIBJISIOT XXeJlaHWe JaTh
MMoKa3aHus, JOJLKHBI, KakK Y J1lo0ble ApyTie CBUACTETU, JaTh IIPUCSTY B TOM,
YTO UX TOKa3aHus OyIyT npaBAuUBbRIMU. 3aTeM TeOpeTUYEeCKH OOBUHSIEMBIt
MOXET ObITh NPUBJIEYEH K YTOJIOBHOI OTBETCTBEHHOCTH 3a JDKeCBUNETE/Ib~
CTBO, €CJIM OH, pellluB AaTh 1OKa3aHusl, Oy/ieT OTpHULIATh CBOE YUacTUe B IIpe-
cryiieHn . OgHaKo Ha IIpakTHUKe TaKMe clyyau pelKH, ITOCKOJIbKY IIpOKY-~
pOpblI OOBIUHO YNOBJ/IETBOPEHb! TEM, UTO 110 OCHOBHOMY Jie/ly BLIHOCUTCS
BEPAUKT O BUHOBHOCTH; KPOME TOTO, IPOKYPOPHI 3HAIOT TPYAHOCTHU AOKa-
3bIBAHUS B CY/Ie JDKECBUAETE/ILCTBA 110 CTAHAAPTY JoKa3blBaHUSI BUHBI «BHE
BCSIKOTO pa3yMHOTr0 COMHEHUSI» 2,

[IpyHuUMast Bo BHUMaHHe TPaAULIMU YTOJIOBHO-TIPOLIECCYAILHON HayKH
U NIpUHLIUT Npe3yMITIHU HEBHHOBHOCTH, JIOTUUHO 3aKJIIOUUTD, UTO B OT-
HOUIEHUN OOBHHAEMOr0 He N0/DKHa ObITh YCTaHOBJIEHa OTBETCTBEHHOCTD 3a
Jayy 3aBeJOMO JIOXHBIX ToKa3zaHUi. O1HaKo B CUTYyalluu, KOTJA B KayecTBe
IpaxX1aHCKOro MCTLa BLICTYIAIOT UHBIE JULa, OHU AOJDKHBI HECTH OTBET-
CTBEHHOCTb 3a JIauy JIOXHBIX 1T0OKa3aHW.

B rpaxnaHckoM mpoliecce BhICKa3bIBaeTcs IO3WULIUS, B COOTBETCTBUM
C KOTOPO#1 NpUcsAra MOXeT CTaTh rapaHTUe i MMPpaBAMBOCTH ITOKa3aHUil CTO-
poH®!. «Kax MOXHO 3aMeTUTh, KJISTBa BBOAU/IACH B 3aKOHOMATE/TLCTBO KaK
JOTIOJTHNTE/ILHASA rapaHTUsI JOCTOBepHOCTH. B coBpeMeHHOM Mupe KJISTBa
(fpucsira) cama 1o cede He MOXET ABNATHLCA CHEPXUBAONIMM (DPAKTOPOM.
Tam, rie ona 3akperjieHa B 3aKoHe, BO-TIEPBbIX, OHA TOAKpeIAeTCS APYTHMU
IOpUANYECKUMU cpeJicTBaMU (OTBETCTBEHHOCTLIO B pasjinuHbIX GOpMax, 3a-

7 Bunnuxmit J1.B., Hlnnkesuy H.E. O6 oTBeTcCTBeHHOCTH OBGBHHSEMOTrO 32 Jauy 3aBeJOMO
JIOXHDIX NOKa3aHW#, // MexayHapoaHOe 11paBo M pa3BHTHE HaltMOHAILHOTO 3aKOHO/IATE I LCTBA:
MaTepuaibl MeXayHaponHoii HayyHo-npaKTHyeckoi KoHndepe HuMK. Kaparanaa: KaparaHauH-
CKXMH rocyaapcTBeHHbI YH-T, 2008. C. 351.

% bepHawm VY, [lpaposas cucrema CLUA. Buin. 3. M., 2006. C. 510.
8 Mengenie M.P. O Hayke rpaxaanckoro npouiecca: scce. OTBETCTBEHHOCTD CTOPOH 34 JIOXKHBIE
oObsICHEHMS B CyAe: Hay4yH. neenen. M. Bonrepe Kiysep, 2006. C. 155.
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YacCTyIO yTOJIOBHOM), BO-BTOPHIX, 3TO CBOETO poJa JIEMEHT TpaTuLui, Npu-
JaHue TOPXKeCTBEHHOMY pUTYaJly, B KOTOPOM YUACTBYET TIPUCATAIONIAI»282,
E.B. BacpkoBckuil o 3HayeHu¥ npucaru (KisiTBel) nucat: «Tskyuiuiics,
coobiasg cyly KakKoii-mmb6o (akr, MOXeT IOATBEPAUTL CIpaBelIUBOCTh
CBOEro MOKasaHUs TOPXeCTBEHHOM pe/MIruo3Hol KiIATBOM. Takoro poma
MpHUCSIXKHOE [T0Ka3aHHe cliocoOOHO yXe BHYIUUTE K cebe 10Bepue BBUIY TOTO,
4YTO MaTO-MaJIbCKH HPaBCTBEHHBIH U peJIMTMO3HBIN Ye/J0BEK HE CTaHET co-
BepllaTh KIATBOINpecTyIIe HUusI»*#*. KJATBa 10JDKHa «CBSI3aTh» CO3HaHueE Ye-
JJOBeKa HpaBcTBeHHEIM TpeOoBaHHeM FOBOPUTH T1paBiy, A0JDKHaA ITOMeUIaTh
eMY JIraTh, Jaxe €C/I1 Y HETO IO BJSAETCH TaKoe XeJlaHUe.

Ilpu »TOM CileayeT MOMHMTB, UTO UHTepechi, KOTOpHle IIpeciedyloT
rpaXIaHCcKuil uctel U rpaxaaHcKUil OTBETYNK, MOTYT NpUBECTU K HEIIpO-
U3BOJEHOMY UCKaXeHU10 (akKTOB 3TUMHU YUacTHUKaMu rporecca. UMeHHO
[TO3TOMY, BO3MOXHO, 14 O1LICHKH ITOKa3aHUi rpaXIaHCcKOIo HCTLa U I'pax-
NaHCKOro OTBeTYMKa, UX JOCTOBEPHOCTU (BO3MOXHOIO J0OpOCOBECTHOIO
ucKaxeHUs1 HaKTOB, B CUJIY TNCUXOJIOTHYECKHX OCOOEHHOCTeH ATHX JIMLI)
HeOOXOAMMO Ha3zHayaTh ¥ NpOBOMUTEH IICUXOJIOTUYECKYIO IKCIIEPTU3Y.

B cuiy Toro, 4to B npakTuKe YrOJOBHOIO fipolecca IpakKTU4yeckKy oT-
CYTCTBYIOT Cjlyday HaszHayeHUs 1MOJ0OHOTO poja 3KCIIEPTHHIX UcCC/Ie10Ba-
HUM, HYUXE NTpUBOAUTCS MPpUMEDP OLIEHKH NMOKa3aHUM ucTla B rpaXXIaHCKOM
CYAOIpOU3BOACTBE, KOTOPBIi MOKa3blBaeT BO3MOXHOCTE JOOPOCOBECTHOIO
3a0/1yXKIeHUS JM1la B UHTe pIipeTalMy Onpeie/Ie HHBIX COOBITU B CUJTY TICHU -
X0J1I0TUYeCKUX OCOOeHHOCTEN.

H. Obi71a yBOsIeHa ¢ paOoOTHI IO IMOATOTOBKE KaapoB U 3aBeylonied Ma-
ra3mHOM IO cOOCTBEHHOMY XelaHUlo. Yepe3 Tpu Mecsilia oHa oOpaTuiach
C UCKOBBIM 3asiBjleHHEM O BOCCTAHOBJIeHUU Ha paboTe B paHee 3aHUMae-
MBIX JOJIKHOCTSX Y BEIILIaTe 3apabOOTHOM I1J1aThl 3a BHIHYXKIEHHBIE 11pOTY/Ibl
1 KOMITEHCALMIO MOPAJIBHOIO Bpe/ia.

Pe3yseTare! JMYHOCTHOTO TeCTUPOBaHUA 1noKasanu, uto g H. xapak-
TEpHbB! UCTEPOUIHAS, aCTeHO-HEeBpOTHYECKas, UNTOXOHApUYecKast aKLIeHTY-
allUs JIMYHOCTU. DTO He O3HayaeT, UTO ee IICUXHUKA MOXET CUUTAThCcS HEHOP-
MaJIBbHOM, OAHAKO BRIpaXeHHOCTDb 3TUX YEPT CYHIECTBEHHO Bhillle OOBIYHBIX
CpeHUX HamesisieT ee JIMYHOCTBH OTIIeYaTKoM cBoeoOpasus. [IposasisieTcs
3TO B CKOpPONAJIUTeIbHOCTY, MHTEHCUBHOCTH NOCTYIIKOB, OTpUL2Te/IbHbIE
Xe Hoc/ieACTBUSI, KOTOpEle MOIIM HACTYIIMTh B OyyileM, He IIPUHUMAJIUCDH
B pacHeT.

22 MeageneB M1.P. O HayKe rpaXaaHcKoro npouecca: 3cce. OTBeTCTBE HHOCTb CTOPOH 33 JIOXKHBIC
Oo6BACHEH WS B cylie: HayyH. uccnell. M.: Bonrepc Kiysep, 2006. C. 165.

%3 BacbkoBcKHil E.B. Yye6HUK rpaXIaHcKoro npouecca. M., 2003. C. 248.
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Inaga 2

H3BecTHO, YTO cBoU OLIMOKM MCTEpPUKM He NpHU3HaT. B HallleM ciy-
yae H. cama pelnuia yiiTu ¢ paboThl, Halucajla 3asBJIEHUE C 11pOcKLOOH 00
YBOJIbHEHUM, HO KOrja Npockba Oblla yIOBNETBOpeHa, OHa OOpaTWiIach
B CyIl O BOCCTAaHOB/IeHUMH Ha pabore. B TOM, YTO OHa «mpakKTYeckH OKa-
3ajlach Ha y/Mue, 6e3 paboTel, 0e3 CpPeACTB K CyllecTBOBaHUIO, GOJIbHas
C peOeHKOM, KOTOpPOMY TakXKe HeOOXOOMMO Hab/loleHue Bpaya», IO ee
MHEHUIO, oKasalack BUHOBaTa anMuHucTpauus. [1pn atom o6crosTeibeTBa
IieJj1a TOBOPU/IU O TOM, UTO PYKOBOAUTE/Ib IBe Hele/ I He MMOANUCHIBAI ee
sagpiieHne. LleHTp, B KOTOPOM OHa paboTtaja, JaJl eii BOBMOXHOCTh HOJIy-
YUTL Bhiclliee OOpa30BaHUE, OHa CMOIJIa cle/laTh Kaphepy B 3TOM By3e OT
JnabopaHTa A0 mpenojaBaTesis, el najlu BO3MOXHOCTL nmoJpadaThiBaTh MO
COBMeCTHUTEJILCTBY, TPOCW/IN He YBOJILHATHCA.

[To MHeHuIO ncuxosioros, H. nmpemiaraet yrpouleHHyIO, BBITOOHYIO el
cxeMy KOH(QJINKTa, IIpuYeM caMa J00pOcOoBecTHO 3a0iyXnaach. [1o ee MHe-
HHUI0, AAIMUHUCTpaLlUa mpec/eyeT XOopoLiero, Ho HeyrogHoro paboTHukKa,
nobuBaeTcs ero ysojibHeHust. CoOCcTBEHHBIN BKJIaA B pa3BUTHE KOH(JIMKT-
HOM cuUTyalum (3adHKcnpoBaHHble JOKYMEHTAJILHO HENOCTa4y B MarasuHe,
XeJTaHWe YUTH ¢ JOJDKHOCTH) He NpUHUMaeTcs BO BHMMaHue. BrlaBneHHEIe
OCODEHHOCTH €€ pealrpOBaHW Y NOCTYITKH B KOH(QJIMKTE ONSITH Xe CBs3a-
Hbl c €€ UCTEPOUNHON aKueHTyalue (OTcyTcTBUE 00beKTHBHOCTH KakK IO
OTHOLLUEHUIO K IpYIrUM, TaK 1 MO OTHOUIEHHIO K cebe, ucKaXeHne peaIbHBIX
OTHOLUeHHH). OTCcYTCTBUE JIOTMKH, 3pe/IOCTH, IJIYOMHBI MBILUIEHUS TIpU-
BEJIM X HEINTOHMMaHUIO cOOCTBEHHOI0 BKJIaZa B CJOXUBIIUMCI ¢ afMUHH~
CTpauueil KOHQIUKT. Pe3yabTaThl 06c/1e10BaH A MO3BOJIWIU CAE/IaTh BEIBO
O MaHUNY/JIITUBHOM XapakKTepe ee UCKOBOTO 3asiBJIEHUS, O NpeyBeJMUeH U
CTETIIEHU CBOUX CTpagaHUN, CTpeMJIEHUU UCITO/IL30BAThE CUMIITOMBI U3 Ye-
CKMX HEIOMOTaHUM ¢ 11e/IbI0 BLIUTPATh CIIOP C OTBETYMKOM?®,

CnenyeT OTMeTHTb, YTO B YCTAHOBJIEHUM OOCTOSTE/ILCTB, BXOASIIMX
B IpeIMeT JI0Ka3blBaH U 1PU pacCMOTPEHUU MOPAJILHOTO Bpe/la COBMECTHO
C YIOJIOBHBIM [€JIOM, 3aKJIIOUeHUS U NMOKa3zaHUSd 3KCIiepTOB M CHElUUIH-
CTOB UIPAIOT CYHIECTBEHHYIO pOJjib. TakK, HeKOTOphle 0OCTOATE/ILCTBA MOX-
HO YCTaHOBUTL TOJILKO ¢ MOMOILBLIO CIIELUATIbHBIX CYIeOHO-MeqULIMHCKHNX
U cynebHO-Tcuxonorndeckux 3HaHuil. Peus uaet 06 ycTaHOB/IEHUU TpH-
UMHHOM CBA3U MeXay PU3ndeckKuM BpeJOM 3A0POBLIO U MCUXOJIOTUYecKH-
MU MEPEXKMBAHUAMU, a TAKKE MPU YCTAHOBJIEHUU TPUYMHHON CBSA3H MEXY
BpEAOM UMYHIECTBEHHBIM U/IY BpeJIOM HEUMYUIECTBEHHLIMU M IICUXO/TOTH-

#* Cm.: FOxannHoBsa AJ1. Cyne6GHo-ncuxonornyecKast 3KCNepTH3a B rpaxiaHCKOM Mpouecce.
CynebHo-rcuxoiornyeckas 3KCnepTusa Mo gelaM o0 KoMIeHcalud MopalbHOTO Bpeaa. U, 1.
Caparos, 2000, C. 8-11,
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YECKHMH MepeXXuBaHUSIMU NOTeprieBilero. KpoMe Toro, 10Ka3nIBaHUe Biu-
SIHHS 3TNX (PAKTOpOB Ha HpaBCTBEHHBIE U (PU3UUYeCKUE TepeKUBaHUs Ge3
yyeTa NHAUBHAYATbHBIX 0COOEHHOCTe ! ITOTEplieBLIErO HEBO3MOXKHO.

HupuBuayanbHBe 0COOEHHOCTH MMOTEpIeBUIETO (IPaXXIaAHCKOIO NCTILIA),
BJIysiIOlI e HA MHHTEHCHBHOCTh M CHJTY CTpadaHuu.

a) Iomn,

0) BO3pacT,

B) coUMaJIbHas poJib;

r) npodeccuoHanbHasg poJb;

I) HOLKHOCTHOE ITOJIOXKeHHE;

€) B3aMOOTHOLUIeHUE ¢ OOUTUYUKOM;

) XapakKTep MpecTyIUleHUS KaK )KM3HEHHOI'O COOBITHA U1 TTOTepIeBUIETO;

3) CTeneHb OObEeKTUBHON 3HAYMMOCTH Ui NMOTepleBUIETO (rpaXIaHCKOoro
HCTLA),

H) ypOBeHb cyOBEeKTMBHON 3HAYMMOCTU COOBITUS Il TOTEpIieBUIEro (MH-
TEHCUBHOCTH IepeXUBaH M),

K) NMpOTrHO3 BJIUSHUA NAHHOIO COORITHS Ha JaJlbHeHUIYIO )KU3Hb MOTEpIIEB-
HIero;

J) CTpYKTypa JIUYHOCTU. Bce 3TU 0OCTOATENbCTBA YCTAHABIAMBAIOTCS, 34
HCKIIoYeHHeM BO3pacTa, 10J1a, COLUaIbHON, npodeccuoHalbHON
pOJIY, JOJDKHOCTHOIO MOJIOXEHUS ¢ MOMOILBIO 3aKIIOYEeHUS CyIeOHO-
ncuxonornyeckou akcnepTnssl. [IpaBoM HazHaueHUS 3KCTIEpTH 3l 00J1a-
IaI0T TOJILKO clieioBaTeNb (103HaBare/b) M CY/I, [TIO3TOMY ITpH 3adBJle HUU
HCKa O KOMIIeHCAUU MOpaJIbHOI'O Bpella CyJleOHO-IICUX0JIornyecKas
3KCIEPTU3a Ha NMpeaMeT YCTAHOBJIEHUSI HAJIUYUS HpAaBCTBEeHHEIX U u-
3UYeCKUX CTpadaHUil noJikHaA OBITH Ha3HayeHa U NMpoBeeHa Ha CTalIuN
peaBapUTESILHOIO pacciaenoBaHus. I pyTuMHu cl10BaMu, TONIBKO 3asiBlieHue
rpa’kJaHCKOIo HCKa 0 KOMITe Heatlu MOpaJIbHOT'O BpeJia JODKHO ABAATHCS
OCHOBaHUeM Ha3Hauye HYS U ITpOBeae HUS CYJeOHO-TTCUXOTOTUYeCKOH 3KC-
nepTu3kl. B HeKOTOpHIX Cyuasx He0OXOAMMO HasHaueHMEe KOMIUIEKCHOM
3KCIEPTH3HI C TpHBJieYe HUEM IKCIIEPTOB MTCUXOJIOTOB, CYIEOHEBIX MeIH -
KOB, CMeLIMaJIUCTOB MeIULMHCKOTO MpOGHIIAL.

B.B. HaraeB cnpaBeqnuBo monaraeT, YTo B Poccuu cyaebHo-ncuxo-
jorndeckas 3KCcnepTus3a 1o jejaaM O MOpaJlbHOM Bpelle — CpaBHUTEJIBHO
HeJaBHO MMOSBHBLIMICS BUJ SKCMEPTU3, «B CBI3M ¢ OTCYTCTBHEM OITBITA
MHCTPYKTUBHEIX U METOIMYECKUX MATEPUAJIOB Cy/Ibl CKJIOHHH [TpUCYXAATh
1160 OTKA3bIBaTh B MpUCYXAeHHU MOPAJILHOIO yiilepba MpaKTUUYECKH «Ha
r1a3», pyKOBOJACTBYSICH He I0Ka3aTeJIbHOM 0a30¥, a cCBOMMMU TpecTaB/IeHN -
SIMH O TOM, YTO TaKOe MOpaJIbHBIA Bpel U KAKOBEI €r0 MMpHU3HAKH»,

25 Haraes B.B. OcHOBBI CYIe6GHO-ICHXOJIOTHYECKOH 3KcmepTusn. M., 2000. C. 245.
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ImaBa 2

A.Jl. IOxaHuHoBa YKa3bIBaeT, YTO ITepe] 3KCIePTOM-ITCUXO0JIOTOM MOTYT
OBITL MOCTAB/IEH ! C/IeAYIOLME OCHOBHBIEC BOITPOCHL:
I. KakoBa creneHnb pu3nyeckKux U HPAaBCTBEHHBIX CTpagaHui UCTLa?
2. KakoBsl 6vKaiilliye 1 OTAaNeHHbIE NOC/IEACTBUS NIepeHeCeHHbIX CTpa-

HAHUA?
3. CocTosT /i B MTPUUYUHHOH CBA3U CTpagaHug UCTLA ¢ AeHCTBUAMHU OTBET~

yuka?
4. B Kakoit Mepe oTpa3swIKch JecTBUS OTBeTYMKA Ha HPU3UYECKOM U TICH~

XUYeCKOM COCTOSHUU McTHa?s?

Cnenyer OTMETHTh, YTO NMPU NPUYMHEHUU MOPAJILHOrO Bpena Mpe-
CTYIUIEHUEM 3TYU BOIPOCHI MOIYT ObITh YTOUHEeHB. TO/ILKO NpU NpUYUHE-
HUU BpeJa HeMaTepUaJbHbIM HEeUMYNISCTBEHHBIM 0j1araM IoTeprnieBILIEro
MOXHO TOBOPHUTH O NpPSIMON HENMOCPEACTBEHHOM CBA3U MEXIAY JesSHUEM
(me#cTBUIMU M Oe3fielicTBUEM BMHOBHOIO ¥ HPABCTBEHHBLIMHU (I1CUXOJIO-
rM4ecKUMN) U GU3ndecKuMu cTpagaHiuaMu. fpu npuunHeHuu Bpega du-
3U4YeCcKOro Wi NMYUIECTBEHHOTO cyAeOHO-TIcUXO/IOruyecKas a3KcnepTusa
NOJDKHa YCTaHaB/IUBaTh NPUYMHHYIO CBSI3b MeXAY 3TUMHU BUAAMU Bpela
1 MopanbHBIM BpegoM. Ilpu npuyrHeHU PU3nNyecKoro Bpeia 310pPOBLIO
LIEJIECOO0OPA3HO MpOBeAe HUE KOMIUIEKCHOM TICUX0/IOTO-NICUXUATPUYECKOMH
M MEIMKO-TICUXOJOTHYECKOM 3KCcNepTHU3bl. « TaK KaK YyCTaHOBUTH CTENEHb
¢dusnyecKnx ¥ HPaBCTBEHHAIX CTPagaHuif MOTYT TOJNBKO CTIEHUATUCTEI CO-
OTBETCTBYIOUIETO NMPOPUIIS: McUxuyeckoe cocTosiHHUe yejoBeKa omnmpene-
JIgeTcd ICUxXoJioraMu, a i OLEHKU TNCUXUUYEeCKUX WIU coMaTudeckKnx
HapylleHUH 1eJiecoo0pasHo NMPUBJIEKATL TICUXUATPOB, HEBPOIMATOJIOTOB,
TEparneBTOB, CINELHUAINCTOB B 00/1acTU NMCUXOCOMATNYECKOH MeNui[MHBbI,
ucxond n3 cneiuPuKu KOHKPETHOrO cydasi»?,

IIpu HazHayeHUU TAaKOM IKCIIEPTU3LI B PACTIOPSKEHME AKcNEPTa AOIK-
HbI OBbITH NIpeacTaBeHEl MaTepyuaisl Aesia. B yacTHOCTH, B KayecTBe TaKo-
BbIX, HallpuMep, MOI'YT BLICTYTIaTh MEAULIMHCKUE IOKYMEHTEI, NOJIyde HHbIE
c/ieqoBatejieM U CyIOM U3 MEAMIIMHCKUX YYPEeXIEHU WU NpencTaB/ieH-
HbI€ CTOpPOHAMU B MOATBEPXIECHUE HPABCTBEHHBIX U PUIUYECKUX CTpaaa-
Huil. C TOYKM 3peHust CPelCcTB JOKA3bIBAHUS 3TU JOKYMEHTHl MMEIOT J0O-
Ka3aTe/IbCTBEHHOE 3HaYeHUE «MHBIX JOKYMEHTOB». B HEKOTOPBIX crydasx,
KOrja €CTb OCHOBaHUSI COMHEBATLCA B NMOMIMHHOCTU 3TUX JOKYMEHTOB,

#* FOxanuHoBa AJL. Cyse6Ho-TicuXonorndeckas 3KCNEPTH3a B IPAXAZHCKOM MpoOLecce.
CynedHo-ncuxonorndeckas 3KcnepT3a o fejiaM o KOMIEHCAu MopaibHoro Bpepa, Y. 1.
Caparos, 2000. C. 6—7.

¥ FOxanunoBa AJl. Ykas. co. C. 67 ; Kympasues M.A. CyneGHasi ICHXOMOTO- ncuxyuarpuyeckas
aKclepTh3a. M., 1988. C. 126—127.
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MOXeT OBLITL MpoBefieHa M HasHayeHa 3KCIHepTH3a 110 UX HcCleoBAHHUIO,
HO B 3TOM cJjIydae OHM JOJDKHBLI NPU3HaBaTLCs «BENIECTBEHHBIMU 0Ka3a-
TejibcTBaMUu». Heob6xoauMo oTMeTUTh, yto 1. 2 4. 4 cT. 44 YIIK PD npeno-
CTaBJIsIeT MPaBO I'paXJaHCKOMY UCTLY NPEeACTaBIAThL IOKa3aTeJILCTBa, a M. 7
4y, 2 ct. 54 YIIK P® 3akpenigeT nmpaBo rpaxXgaHcKoro oTBeTyrMkKa coouparh
U npedcTaBiaTh AoKa3arelbcTBa. ClieyeT OTMETUTL, YTO B OTHOILUEHHHU
IpaXJaHCKOTO UCTL@ U OTBETYMKaA NpaBUJIbHee TOBOPUTL O MPeJACTaB/IeHUHU
He J10Ka3aTe/ILCTB, a IpeAMeTOB U IOKYMEHTOB, TaK KaK CBeJleHUsA, KOTOpLIe
cofepxXaTcs B MpeaMeTaX U JOKYMEHTaX, MPeaOCTaBIsieMbIX rPaxK1aHCKuUM
HCTLIOM, CTaHOBSATCH J0OKa3aTeJLCTBAMU TOJILKO MO pelIEHUIO cljlefoBaTe-
ns (mo3HaBatesig) U cyaa. YTo KacaeTcsd mpaBa coOupaTh 10Ka3aTe/bCTBa,
npeAcTaBJIeHHOTO TpaXaaHCKOMY OTBETUHKY, TO 3TO He COOTBETCTBYET CT. 86
YIIK PO, Tak Kak cpely cyObeKTOB cOOMpaHusl JOKa3aTeJIbCTB, YKa3aHHBIX
B 4. | 3TOit1 cTaTbu, rPpaXIaHCKUI OTBETYUK OTCYTCTBYET. B Teopuu aoKa-
3aTeJILCTB B YI'OJIOBHOM mpouecce IojJ cobMpaHUeM 10Ka3aTeJILCTB NOHU-
MalOT BJIACTHO-NIPUHYAUTEJbHYIO AeSATe/IbHOCTL TOCYAapCTBEHHLIX OpTaHOB
M JIOJDKHOCTHBIX JIMLL MO MOUCKY, OOHapyXeHHUIO, U3BATUIO, NMPOLEcCYaIh-
HOMY 3aKpeIUIeHUIO J0Ka3aTeNbcTB. be3yc/oBHO, TpaXIaHCKUN OTBETUMK
B YTOJIOBHOM MpOLlecce TAKUMU MOJTHOMOYUSAMU He obJlafaerT.

B oTHOWIEeHUM MEIULIMHCKUX JOKYMEHTOB, IpeACTaBIgeMbIX CTOpOHa-
MU, HeoOXoauMo oOpalliaTh BHUMaHUe Ha UX IIPOUCXOXIeHHE U HeO0XoaU -
Mble peKBU3UTHL. Tak, B IUTEPATYpE HEOAHOKPATHO YKa3LIBAJIOCH Ha TO, UTO
UCTOYHUKOM MpeaBapuTeNLHON HHGOPMaLMU TS 3KCIepTa Beerna JI0JIK-
Hbl BLICTYNIAaTh MaTepyansl nefia. B.B. AsbileBckit cipaBeJIMBO YKa3biBa-
eT: «HeobxonumMo obpaTuTh BHUMaHHe Ha TO, YTO B HACTOs11Iee BpeMS cpeiU
cjeioBaTesieil U qo3HaBaTeslell HeT eqUHOrO MHEHUS OTHOCUTEILHO TOrO,
cJieayeT JIM mpyuobliars K Aejly MeIUUUMHCKUE JOKYMEHTHI Iepel TeM Kak
UX MepelaTh 3KCMEepTy Ha MccliegoBaHve. HanpaBieHue akcnepTy Meau-
LIMHCKHMX JJOKYMeHTOB 0e3 HallJlexaulero uX npM3HaHUg MatepyuajlaMu Jiej1a
C nMpoueccyalbHLIX MO3UIIMIA eaBa JIH MOXHO NPHU3HATL Oe3ynpeyHbIM» 2,
CrieqyeT OTMETHTD, YTO, KaK MpaBUJIO, IJIF POBeleHUE IKCIIEPTU3, [ie 00b-
eKTOM SBJIgeTcs ICUXHUKa YeJIOBEKa, cJieJOBaTeJIM HanpasJisiioT Bce MaTepH-
ajbl Aelia, YTO Hesib3sd MPU3HAThL MpaBUJIbLHBLIM MO HECKOJILKUM NMPUYHHAM:
1) Marepualnbl yTOJIOBHOTO Jiejia MOTYT COAEPXaTh CBeIeHUs, MPOTU BOpeYa-

I{Me ApyT APYTY, U K MOMEHTY HazHaye HUS IKCITEPTU3BI 3TH TPOTUBOPEYHA

MOIYT OLIThH €1ile He YCTPaHEeHb,

288 AnplueBckuit B.B. CynebHo-MeIMIMHCKAs 3KclepTu3a Bpejla 310poBblo B COBpeMEHHOM
VIONIOBHOM Mpouecce (MpoueccyalbHble acleKThl, MeTogu4eckKue NpUHUMIb B GopMaIbHO-

JOTHYECKHE allTopuTMel). M., 2004. C. 36.
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2) 03HaKOMJIeHHE C MaTepuaiaMH Jiejia B MOJHOM 00beMe Hen30eXHO Pop-
MUpPYeT OTHOLIE HYE IKCIEPTa K OOBUHSAEMOMY, NOTEPIeBLIEMY, IPaxiaH -
CKOMY UCTLY ¥ IpaXIaHCKOMY OTBETUYMKY, UTO CYIeCTBEHHbIM 00pa3oM
MOXET ITOBJIMSATL HA OLEHKY JIMUYHOCTHBIX IMCUXOJOTUYECKUX KAayeCTB
MOA2KCIEpTHOTO.

Crie1lye T MTOMHUTh, YTO 3aKOH «O TOCY1apCTBEe HHOM CYIe OHO-3KCTIEpTHOM
NEATeIbHOCTU» 3alpellacT IKCIMEPTY CaMOCTOATeILHO CoduparTh Marepua-
JIbl 14 3KcTnepTu3bl. HeoOXoquMo pasrpaH MuMBaTh MOJIyUeHUE 3KCIIEPTOM
MaTepHAJIOB CaMOCTOATENILHO, HAallpUMep NYTEM Oecell € MOAIKCHEpTHHIM,
OT 6ecebl KaK crocoO0M UCCenoBaHua JMYHOCTU 00BUHSeMoro. Ocobe H-
HO TPYAHO 3TO CACJIATh IPU MPOBEACHUY MCUXOJIOTO-TICUXUATPUAYE CKUX UC-
CAeI0OBaHUM, TaK KaK OOHUM U3 METONOB UCCICNOBAHUS IBISETCA KakK pa3
npoBeacHUe Oecen, MeTOa Olpoca. PasrpaHuuUTh nojiyyeHue nHdopMaLuu
OT NOTepIeBIUECIO, OOBUHACMOTO, IPaXXdaH CKOro UCTIIA U I'PaX1aH CKOro OT-
BeTUUKA KaK METOI U3YUCHUS €ro JIMYHOCTU, HeOOXONUMBLIN IS [IpoBe/e-
HHUSA UCCIIEOBAHUA, OT NOJIyuYe HUSE CAMOCTOSTE/ILHBLIX MaTepuanoB IS ycC-
CJICNOBAHUA JOCTATOUYHO CIIOXHO.

OnpHuUM U3 cnocoO0B NMpeOI0JIe HUS TaKO! MPOOGIEMb] ABIAECTCS BO3MOX-
HOCTb ydyacTud 3KCrnepra-rcuxoaora B JoNnpoce, B JAHHOM cliydae, rpax-
JAHCKOTO UCTHA. DKCNEePT IoJiydyaeT HeoOXonuMbie eMy CBeleHUs B NMpu-
CYTCTBUM CJefOBaTesNsl, 3TU CBeICHUS 3aHOCATCHS B MPOTOKOJ JONpoca,
KOTOpPBIN NpeaoCTaBISeTCA 3KCIEPTY IUISI MPOBEASHUS UCCIe10BaH UA.

O0643aTeILHOCTDb yUeTa UHAMBUAYAILHBIX KAYeCTB MOTepreBLIETro (Ipax-
JaHCKOIO ucTia) NpU ONpeleJIeHUU pa3MepOB KOMIMEHCAUM MOPaIbHOTO
Bpena TpeOyeT NpOBeACHUS CYneOHO-NMCUXOJIOTUYECKONW 3KCNEPTU3Ll 1A
YCTaHOBJICHUS BJIMAHUA NMPUYUHEHHOTO Bpea Ha IcUXonoruyeckoe u ¢pu-
3UYEeCKOe OJ1arornoylyyue KOHKpeTHOTO JULA.

Hauyunas ¢ 1950-x IT. B MeIMIIMHCKOM MCUXOJIOTMY MIpU3HAaHA TOYKA 3pe-
HUS, COIMMTacHO KOTOpPOM BCe JIOAU NEPEeXKUBAIOT IPUMEPHO paBHOE KOJIMYE-
CTBO CTPECCOBLIX COOLITHI, OTHAKO 3a00JIeBalOT B pe3yJibraTe UX BIUIHUSA
He Bce. Hayano 6ore3HU npakKTHYECKHM BCErna CBS3aHO C ONpeelieH HbIMU
COOBITUSMU KU3HU, KOTOPhIe BOCTIPMHUMAIOTCS KaK YIPOXKaIONIMe H CBEPX-
CUIIbHBIE. JIpyTUMM CJIoBaMu, CYHIECTBEHHbIMM OKAa3bIBaeTCHd HE CTOJILKO
pPeanbHOE COOBITHE, HE CaM CTpecC, CKOJILKO ero CyObheKTUBHAsl OleHKA,
3MOUMOHaNbLHaA peakusi Ha Hero?®,

TakuM o06pasoM, mis onpeneficHUs CTeleHH CTpadaHUil UCTHA BaXHO
YUHUTHIBATL HE TOJIbKO BUJ NpaBOHAPYLUEH Ust, OKa3aBLIEro Ha HETO IMCUXO-

#? betnkuna H.JI. Passurue 3apy6exxHbix mcuxoMaTudeckux Teopu#t // Teuxonoruueckmis
XypHai. 1997. Ne 2.
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Oco6elHocT noka3biBaHWa MOPaNnbHOra BpeAa B YranaeHaM mpotiecce

TpaBMupyollee BIUSHUE, HO U YPOBEHL CYOBEKTUBHOM 3HAYMMOCTH TIPO-
UclueauIero s NoTeprie BLIEro Bpell.

HeobxonuMocTs, Ha3zHayeHUS M pOoBeAeH U S CYIEOHO-TICUXOJIOTUYECKO M
AKCMePTU3L MOPATLHOTO Bpeaa MOMOXET CJIeJOBATENIO U CYNY ONpeNeTUTh-
CS C TSDKECTBLIO CTpalaHui, UX MUHTeHCUBHOCTBIO.

B nutepatype yKasbiBaeTcsl Ha TO, YTO ¢ TICUXOJIOTHYeCKOH TOYKH 3pe-
HUSA NICUXOTPAaBMUPYIOLIAs CUTYaLIUS HaHeCeHU A MOPAILHOTO BpeJla MOXET
OLITh pacCMOTpeHa B KOHTEKCTe BCero Xu3HeHHoro MyTH yejaoBeka Kak co-
ObiTHE, UTpalolilee OIpele/IEHHYIO POJL B ero cyanoe. MopasibHLHM Bpell oT
NiepeXUTOro TeM CUJILHee, YeM TsXKeJlee T10C/IeACTBUS HeTlpaBOMEPHLIX A€ -
CTBUH NPUYUHUTENS Ha XU3HeAeITEJILHOCTL NOTEPIIEBUIETO.

JLo HacTyneHNns cepbe3HBIX XU3HEeHHLIX COOLITUMN Y UelioBeKa UMeeTcH
YyeTKOe€ ITpecTaBleHe O cebe, TMUYHOCTHOE HYHKILIMOHUpOBaHe pa3BoO-
payMBaeTCs 110 NpoBepeHHLIM MojJengM. CBeplieHe XU3HEeHHBIX cOObI-
TUH (HanpuMep, U3MeHeHHe cOlMATLHON CUTYaUH, cephe3Has 00JIE3HD,
CMepTh OJU3KOro 4elloBeKa) NPUBOAUT K HEOOXOAUMMOCTU H3MeHEHUS
JIMYHOCTH, ee TNEpecTpOrKHN, 4TO BechbMa O0JIe3HeHHO NepeHOCUTC S 4Ye-
JoBeKOM. B 3ToM npoirecce BLIIesieTcst cepbe3Hasi (a3a «yTparhl ceds»,
NOCKOJIbKY HAcTyInaeT MOMEHT HEeBO3MOXHOCTH XUThL MO-CTApOMy. DTOT
Ne pHOA MOXeT COTIPOBOXAATHCS CEPLEIHLIMU AMOLMOHANLHBIMHU Tepe XU -
BaHUSIMY BILIOThL J0 AYUIeBHON ONYCTOUWIEHHOCTU, HEBEpUS B CBOU CUJILI
¥ HeBUIeHUS cMLIC/a JalbHeluien Xu3Hu®?. B Takoil nepuon y yesoBeKa
HabJo1aeTcs NoTeps caMoyBaXeHu s, yBepeHHOCTH B cebe, YYBCTBA CO0-
CTBEHHOrO JIOCTOUHCTBA, Aenpeccus®. [locne aToi pas3nl HacTynaeT da3a
BOCCTaHOBJIeHUS cebs. IIpoirecc paspyuieHUsI CUCTEMBI MpeXHero «f»,
ee NepecTpoKY U obpeTeHUs] HOBOTO «H» MOXET MATH 10-pa3sHOMY. DTO
MOXeT OBLITL OLICTpast amalTalus; 3acToN, cBA3aHHLINA C OTCYTCTBUEM H3-
MeHEeHUN NUYHOCTU, UYTO MPUBOAUT K ee HealeKBAaTHOCTH,; HACTYIJIeHUE
MHBOJIIOLIUY JIMUYHOCTH, CBA3aHHOMN ¢ HECTIOCOOHOCTLIO YyeJioBeKa K nepe-
CTpoHKe, BO3BMOXHOCTh KOHCTPpYKTUBHOTIO BLIXOAa U3 KPpUTHUECKON CUTY-
alliu, cBSI3aHHOM ¢ HaxoXIeHueM BHYTPEHHUX peCypCcoOB JUIF NOCTPpOeHHUS
KoHuenuuu «d»*2.

[Tpu paccMoTpeHuU cynaMu Jell, CBA3aHHLIX €O CTpadaHUsIMU, KOTOpPLIE
MOYYT UMeThL HeobpaTiMBble NocneIcTBUSA U YesioBekKa, HeoOXoauMo 00s-
3aTe/IbHOE HazHaueHue CyaeOGHO-TICMXOJOTMYECKUX 3KCTepTu3, Ui TOro

20 Kapuesa T.B. JIM4HOCTHBIe M3MEHEHUs] B CUTYalIMsIX XH3HeHHBIX NepemeH // Tlcuxonoru-
yecku¥ xypHan. 1988. Ne S,

%! Uzapn K. OMoumu yenoseka. M., 1988. Ne 5.
2 Kapuesa T.B. Yka3. coy.
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masa 2

YyTOGHl MpU ONpefelieHUY MOPaJIbHOrO Bpela OblIM YUTEHbI U Te OTAAIeH-
Hble MOCeACTBUSA B BUIE YXY/ALIEHUS KauecTBa XU3HU U COCTOSTHUSA 310pO-

Bbsl, KOTOpble MOTYT UMETh MeCTO B OYyayIlIEeM.

JUist winiocTpallMid MOXHO TIPUBECTH JIBa NpUMepa, KOTja Ha3HadeHue
CyleOHO-TICUXOJIOTUYECKON 3KCMePTU3bl BO MHOIOM CIIOCOOCTBOBAIO Obl
MPUMeHeHUIO MPUHLIMIMA CIIPABEAJIMBOCTH U Pa3yMHOCTH IIpH UCYUCIEHNHN
pa3Mepa KOMITeHCalMU MOPaJIbHOTO Bpe[a.

B pesynsrate JATIl moru6ia eqMHcTBeHHas 104b UCTULIK U MOJy4YnIa
TSDKKHIT Bpe/l 3/I0POBbIO M0 PU3HAKY ONTAacHOCTY 1A XU3HU B MOMeHT J TI1
BHyuKa IlecTH JeT. McTHl@, XeHHa neHCUOHHOTO Bo3pacTa, JIMIIWIACh
eNMHCTBeHHO nNoYepH, a pedbeHOK ocTalicqd 0e3 MaTepu. B McKOBOM 3asiBiie-
HUM OTMeYeHO, YTO Y BHYUKM HapylleHa HepBHasi CUCTeMa, OHa MOCTOSSHHO
HCITBITBIBAECT YYBCTBO cTpaxa, [0 NpOTHO3aM Bpaueil, porpeccupyeT yXyi-
lleHde 3peHUs. BHyUKa NMuuIeT cTUXU: «3eMII0 Oyly 11eJI0BaTh, JIUIIL Obl
MaMy YBUJIaTh. ECIM TONBKO He YBUXY, OyIy cpa3y YMUpaThy.

Eule onH npuMep: B ¢dolie JoMa ¢ npUMeHeHUeM rpyooi dusndeckom
CUJIBI COTPYJHU KaMU MUJIHLIMUA B IPUCYTCTBUU cocefieil ObIT 3a1epKaH XU -
Jiel] 3TOro JOMa mo MOJO3peHUIO B cOBeplleHHONW UM KpaXe UMYIIECTBa;
HcTell OblT U30UT, MOJIYUU cOTpsiceHUe TOJIOBHOTO MO3ra U IepesioM KO-
CTell Yepena; KpoMe TOro, OH NnojaBeprca nyoJimyHoMmy YyHUxkeHulo. Ilcuxo-
JljorudeckKasds 4acTb KOMIUIEKCHOM MeIUKO-TICUXOJOruyeckKon 3KcrepTu3bl
o JaHHOMYy JieJly OplIa 1e/lecooOpa3Ha Ui pellleHUst BOIIPOCOB O CTeNeHHU
HPaBCTBEHHBIX U HU3UYECKUX CTpadaHUH UCTLQ, CHUXEHUU YPOBHS caMo-
YBaXKeHHS Y YBaXXe€HHS CO CTOPOHBI coce/iel O oMY, OlleHKH NMOCAeacTBU N
€r0 HPaBCTBEHHLIX CTpaJaHUM A1 ero NCUXuyeckoro U pusuyeckoro oa-
ronoay4us B oyayuiem>>.

CynedHo-nicuxosiornyeckas 3KCHepTU3a NMpy pellleHUHU BOIPOca 0 KOM-
MeHCallMi MOpaJIbHOTO Bpeda MOMOXET paspelllUTh cAeloBaTeNllo U cyay
ClleayIouine BOMpPOCHI:

1. MHTeHCHBHOCTD MepexuBaeMblX MO yKa3biBaeT Ha YypOBeHb CYOb-
€KTUBHOW 3HAYUMOCTHY MPOUCXOASIIUX COOBITUI.

2. McnpiThiBaeMble MCTIIOM HpaBCTBEHHbIE, SMOLIMOHAIbHBIE CTPala-
HHST MOTYT OBITH ClIefICTBUEM MOBPEXAAIOUINX NeHCTBUM OTBeTYMKA, @ MOTYT
ABUTLCA CIIEACTBUEM HeaaTUBHOIO, UPPALIMOHAJIBHOTO pearupoBaHus.

3. biauxaiiye mcuxosMoLMOHAILHBE U3MEHEHUS 3aBUCIT B GOMbIIeil
Mepe OT BHEIIHUX BO3aeMCTBUM (NeHCTBUM OTBETUMKA), @ OTAAJIeHHblE ~— OT

# CM.: I0xaHuHoBa AJ1. Cyne6Ho-ncuxonoruyeckast 9KCnepTH3a B rpaXIaHcKOM niponecce.
CyneGHo-ncuxoiornueckas 9KCnepTH3a no jejaM o KoMneHcauMy MopaiabHoro Bpena. 4. 1,
Caparos, 2000. C. 30-31.
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Oco6exHocTH JoKa3biBaHUA MOpanbHOro Bpefia B yronosHoM npoyecce

BHYTPWINYHOCTHON M TICUXO(PU3NOJOTNUECKON TIPEANNCTIOZULINN HUCTLA.
TpaBMa, HaHeceHHass OTBETYMKOM WCTLY, MOXET aKTyallM3npoBaTh Mpo-
LWUIBIA TpaBMaTUYeCKUH ONBIT JIETCTBA WK TyOepTara UCTLIA, TEM CaAMbIM
BBI3bIBas IpOABJIEHUE CTpaxa BbITeCHEHHbLIX MMIIY/ILCOB MJIU TOSIBJIcHHe
HOBBIX NAaTOJOTHYECKUX HapymleHui. OQHAKO 32 MNpoLUIbIi TpaBMaTnye-
CKHUI ONBIT UCTLIA OTBETYMK He MOXET HeCTU OTBeTCTBeHHOCTh. [loaToMmy
3agayeil ncuxosiora spisietcs auddepeHUMALNA B aKTYAILHONR CUTyallnn
TpaBMaTUYeCKOTO OIbITa MPOIUIOro OT TPaBMEI HACTOSIIIETO MOMEHTA.

4. [laxe oyeHb cepbe3Hble XUTEHCKNE HEB3roJAhl MOIYT He HapyllaThb
HOpPMaJIbHOE TicnXnyeckoro ¢GyHKIIMOHUPOBAHNU, ec/in Y YesjoBeka cdop-
MUPOBAHO CW/IbBHOE «3ro», TO ecTb YMeHUe OCMBIC/IUBATL NPOUCXOIsiliee,
NOHMMas cOOCTBEHHbBIN BKJIad B pa3BUTHE OTHOIUEHUH ¢ APYTUMHU, CITIOKO -
HOE TIPUHATHE Ne ICTBUTEIbHOCTH, HAaBBIKN KOHCTPYKTUBHOTO pa3pellle HUs
KOHGIMKTa. B 3TOM CBA3M B 3amayy NCUX0/10Ta BXOIUT YCTRHOBJIEHWE JTNY-
HOCTHOM, 3MOIIMOHAILHON, KOMMYHHWKATHBHOU KOMIIETEHTHOCTH HCT1a
IJIS IPOTHO3a MOoC/eICTBUA TOBPeXAal01ieT0 BO3IEACTBHA.

5. OMOLIMOHAJILHOE M NOBeJICHYeCKOe peaTupOBaHNe Ha TpaBMY CBSI3aHO
C MHANBUAYAILHON JNYHOCTHOMN NpeJANCIIO3NINEN YeloBeKa, chOopMUPO-
BaHHOM B pe3y/ikTaTe BPOXIEeHHBIX NpeaochlloK (KOHCTUTYIIMOHAIbHAIX),
TaK 1 BblpaOOTAHHHIX B Mpoliecce BCero XXU3HeHHOTo NyTu. B 3To# cBSI3U
OTBETYMK He MOXET HeCTH OTBETCTBEHHOCTH 32 MMelollInecq u paHee cop-
MHUpOBaHHble (POPMBI IICHXNYEeCKOIo pealrnpoBaHNs UCTIIA.

6. TpasMma craHOBNTCA OeHCTBUTE/ILHO TPABMOil, eC/IN Y YejloBeKa Bbl-
paxeHa YyBCTBUTe/JTbHOCTh HMEHHO K 3TOMY BUAY TPaBMaTHMyecKOro BO3-
nevicteug. [loaToMy ncuXonory BaXXHO YCTRHOBUTH BHMI TpaBMaTHYeCKOTro
BO3JeMCTBHS, K KOTOPOMY CKJIOHeH YeloBeK. Ec/in akTyaJIbHBIA TpaBMUPY-
IOUINH ONMBIT HE COOTBETCTBYET YYBCTBHUTEJILHOCTH K TAKOT'O poJa TpaBMaM,
TO 3a COOOIIEHUAMN NCTLA MOIYT CTOSATE TU1I0X0O OCO3HaBaeMble COOCTBEH-
Hble JIMYHOCTHbLIE OCOOeHHOCTM M HaMepeHHMS B OTHOIIEHWM OTBeTYMKA
M cyaa, Hocsiiiue MaHUIY/JIITU BHBIA XapaKTep.

7. Peakiiust Ha TpaBMy MOXeT HOCHUTbL TIpeyBe/JIMUeHHbIA XapaKTep, I10-
CKOJIBKY HepelKO He caMa TpaBMa SBJisieTCSt TIPUYMHOM TNCUXUUYECKUX Ha-
pylleHn#, a CKphITHIH Oecco3HaTe/IbHBIM BHYTPe HHM M KOHQ/TMKT UesioBeKa.
[ToaTOMY NCHX0J0IY BaXHO YCTAaHOBHUTH Kay3ajJbHYIO 3HAUMMOCTL TpaBMBbl

B IIpOUCXOXKJIEHNN CTpagaH U UCTIIA.

8. CTeneHb cCTpaJaHNi CBA3aHa C XapakTepoOM U CJIOXKHOCTBLIO CHUTYallNH,
OIHaKO ¢opMa pealrMpOBaHNs B Heil IJTaBHBIM 00pa3oM 3aBUCHUT OT NMOTEH-
LUMAJbHBIX CBOMCTB JUYHOCTH, CTAOWILHBIX XapaKTepUCTUK 4Ue/IOBEKa, ped-
JV3YIoLIMXca B (hopMe COCTOSIHMIA NIPY OMpee/IeHHbIX CriengUiecKuX Ui
NAHHOU JTMUHOCTH YC/IOBUAX, CyObeKTUBHO /151 Hee 3HaYHMMBIX, TO €CTh CPEIN
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maga 2

NETEPMUHAHT COCTOSIHUS (BHYTPWIMYHOCTHBIX WJIM CUTYaUMOHHBIX) NpUO-
PUTET NPUHAIUIEXUT UHIUBUAYATbHBIM U IMYHOCTHBIM XapaKTepUCTHKAM.

TakuMm o6pazoM, HeoOGxonuMo npexycMoTpeTh B CT. 196 YIIK PO ewue
OOUH 06s3aTesIbHbIN C/iydail Ha3HaYeHUs SKCIEePTU3bl — IUJIS BbISIBJIEHUS
XapaKTepa U CTeleHHW HPaBCTBEHHBIX U QU3UYECKUX CTpalaHUs MpH ycTa-
HOBJIEHUM MOPILHOIO Bpeaa, IPUYUHEHHOIO NPECTYIJIEHUEM.

JloKaspiBaHUE UHIMBUAYAJIbHEIX CBOXCTB MOTEPIEBLIErO U UX BIAMSAHUE
Ha HHTEHCHBHOCThL HPABCTBEHHBIX U (PUBHYECKHUX CTpafaHUH MOXHO Mpo-
WLIIOCTpUpOBaTh Ha NMpUMepe NOKa3bIBaHUSI MOPAJILHOIO Bpena, NpUYHU-
HeHHoro corpyaHukam PCB.

B coorBeTcTBUU cO CT. 16 D3 «O denepansHoil ciiyxbe Oe30MaCHOCTU»
noa corpyaHmkaMm @enepanbHoN CiyXObl 6€30MacHOCTH TOHUMAIOT BOEH-
HOCAYXalLUX OpraHoB QenepalbHON CIYXKOBI 6€30MaCHOCTH (3a UCKITIoYE-~
HHEM BOEHHOCYXallMX, MPOXOAALINX C/1yXXK0Y MO MpU3bIBY), a TAKXKE ULl U3
Yypciia rpaXXaaHCKoro nepcoHasla, HazHauye HHbIX Ha JOJIKHOCTU BOEHHOC/Y-~
Xalmx. KpoMe Toro, AeITeIbHOCTb BOEHHOCHYXAIUUX periaMEHTUPYETCH
MenepanbHBIM 3aKOHOM «O BOMHCKOH 00513aHHOCTU U BOEHHOH CHIyXKOe»,
a Takxe PenepatbHbIM 3aKOoHOM «O cTaTyCe BOE HHOCIYXXAUIMX».

Craryc corpynuukoB DenepasibHoif CnyX0sl 6e30MacHOCTH Mpenanosa-
racT onpenesicHHble OTPaHUYEHUSA TIpaB, B TOM YUCJIE U KOHCTUTYUMOHHBIX,
HanpuMep, oHU 006513aHbl MOABEPTHYTHCH NaKTHIOCKOIMUPOBaHUIO, UM 3a-
MpellaeTcya 3aHUMaThCs NPeANPUHUMATENIECKON AEATEIbHOCTHIO U1K OKa-
3bIBaTh COmeNCTBHE PU3MYECKUM U IOPUONUYECKUM JIULIAM B OCYILECTBJIE-
HUU Takoy mesTebHOCTU. B KauecTBe KOMIeHCAllMU 3a 3TO COTPYAHMKH
HaIENAIOTCS ONpenesieHHbIM MTaKeTOM COLUMaNbHbIX FapaHTUM,

OcHoBoOM 3TUX rapaHTuit apisiercs nojoxeuue ct. 17 OGenepanvHoro 3a-
KoHa «O denepaibHOM ClyX6e 6€30MaCHOCTU», B COOTBETCTBUYU C KOTOPOH
«3aIMTa XU3HU U 310POBbS, YECTHU U NOCTOUMHCTBA, a TAKXX€ UMYILIIECTBA CO-
TpyAHUKa opraHoB ¢encpanbHoi cinyXOn Oe30macHOCTH ¥ YIeHOB €ro ce-
MBbH OT MPECTYIMHBIX MOCATATENALCTB B CBA3U C UCTIOJIHEHHEM UM CI1YXKEOHBIX
00s3aHHOCTEN OCYILECTBIISAETCS B MOPSIAKE, NTpeAyCMOTPEHHOM 3aKOHOM».

Cornacno @PenepanbHoMy 3aKoHy oT 20 anpesist 1995 . Ne 45-®3 «O ro-
CyNapCTBEHHOM 3a1liMTe Cyae! K JOIKHOCTHERIX JIML MPpaBOOXPaHUTENBHBIX
Y KOHTPOJIMPYIOLLUX OpPraHoB», XU3Hb, 3I0OPOBbE COTPYNHUKA (eacpaib-
HOWM CJ1yXXObI 6€30MaCHOCTH nojjiexar 00s3aTesIbHOMY roCyA1apCTBEHHOMY
CTpaxOBaHHUIO B CyMMe, KpaTHoi 180-KpaTHoMy pa3Mepy €ro cpeaHeMe-
csIYHOU 3apaboTHOM IJIaThl (CpeaHEMECIUHOro AEHEXHOIO cCoaepXaHus).
Takum oOpazoM, Mpu COBepLUEHUU NPeCTyIIEHUS IPOTHUB COTPYINHMUKa
¢enepasbHON CiyxO6bl 6€30NMaCHOCTHU MPHU KUCIIOJIHEHUHU CIYXKEOHBIX 004-
3aHHOCTEH! €MY BBITMJIAYUBAIOTCH CTPaxoBbleé CYMMbI, a UCK O KOMIIEHCAlUU
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OcobentocTs f0Ka3biBaHKA MOPANbHOo BPEAa B yroNOBHOM Rpolecce

MOPILHOIO Bpela OH MOXET 3aBUThb B OPSAKE YrojIOBHOIO CYINONPOU3-

BOJCTBA.

Cnemyer oTMETUTHL, YTO PacCMOTPEHMUE PETPECCHBIX MCKOB COBMECTHO

C YTOJIOBHBIM JIEJIOM SIBJISIETCS] MUCKYCCUOHHBIM BOIMPOCOM B HayKe YTOJIOBHO-

npoueccyabHOro npapa. Takue ydeHnle, Kak C.A. Anekcauaposn, B.I. [laes

1 HEKOTOPEIE APYTHE CYUTAIOT BOZMOXKXHBIM PACCMOTPEeHUE PErpeCcCHbBIX UCKOB

COBMECTHO C YTOJIOBHBIM nesioM*. A.[. MasaJioB u pyrve oTpALIaloT BO3MOX-

HOCTb PACCMOTPEHHUS PErPeCcCHOI0 UCKa COBMECTHO C YTOTOBHBIM AETIOM?®,
A.T. AbIK pUBOAUT faHHbIE ONpOca COTPYAHMKOB MTPaBOOXpaHUTETbHBIX

OpraHoB, B COOTBETCTBUU C KOTOPbIM 58% cnepomareneil u no3Hapareneil

CYUTAIOT HEOOXOMUMBIM 3aKperUTh B 3aKOHE BO3MOXHOCTb pacCMOTpPeEHUS

PErpeCcCHBIX Y UHBIX UCKOB (HanmpuMep, UCKOB O BO3MELIEHNY CTpaxOBILU-

KY BbIlJlayeHHOIo COBePILIEHHOIO MPeCcTyIJIEHUS CTpaXxOBOro BO3MelLleHUs

UJIA CTPaxoBOH CYMMBI).

Crnenyer npuBeCTU apryMeHTbl CTOPOHHUKOB pacCMOTpPEHMUS perpecc-

HbIX UCKOB COBMECTHO C YIOJIOBHbIM [EJIOM:

1) mpoueccyaibHas 5KOHOMUS BpeMeHH U CpeICTB KaK CTOPOHAMU NpoLecca,
B YAaCTHOCTY UCTLIOM J1UOO CBUIETENSAMU, TaK ¥ rOCyIapCTBOM, TaK Kak
4acTh rpaXZaHCKO-MpaBOBRIX CIIOpoB OyAET paspellaThCsl COBMECTHO
C YIrOJIOBHBIM feIOM>¢;

2) ocBoOOXAeHUE JIUI, MOHECHIUX ylepO OT NpecTYIJIEHUs OT MICUXOJIO-
rMYeCKUX U UHBIX HeynoOCTB, BbI3BaHHbLIX BTOPAUYHBLIM obpaiieHUueM
B cyneGHbIe OpraHbr®?’;

3) perpeccHbiif UICK B YTOJIOBHOM JieJie UMEET Te Xe OCHOBaHMS, YTO U BO3-
MelleHue spena’®®.

24 Anekcanapos C.A. Paspeirenye rpaxnaHcKoro yckKa B yrojJoBHoM rpouecce. [opbkuit, 1978,
C. 14 ; Anexcanapos C.A. [1paBoBble rapaHTHH BO3MELLEHHA yiuepOa B YTOJOBHOM [Ipolecce
(mocyne6Hble cTagui): yue6. nocooue. I'opbkiit, 1976. C. 16 ; Taes B.T'. [IpaBo Ha nipexbsaBiieHHe
rpaX/1aHCKOTO MCKa B YTOJIOBHOM nipolecce // CopeTckas loctuums. 1972, Ne 21. C. 1215 ;
EpMaxop M. PerpeccHRI Uck B yronoBHoM fene // CobeTckas locTHuMs. 1975. Ne 21. C. 35;
TanMoB T.P. CyObeKTH JOKa3hlBaHU S IpaXJAHCKOTO UCKa B POCCHHCKOM YrOJOBHOM CyI0-
MpOU3BOACTBE: aBTOped. IUC. ... KaHJI. IopUl. Hayk. Uxesck, 2006. C. 10.

35 A.T. Masanos 'paXaaHckuit UcK B yroioBHoM nipouecce. M., 1977, C. 13 ; T'ypees ILIL.
I'paxzanckuit Mck B yronosHoM rnpouecce. M., 1977, C. 23 ; Batyes B.B. O6ecnieuenue npu
paccaeJOBAHUM MPECTYILIEHUS] TPAXAAHCKOTO McKa MOTEPNEBINEro: apToped. AMc. ... KaHA.
IOpHIL. HayK. M., 1999. C. 183 ; Kypc COBETCKOTO YroJloBHOro ripouecca. O61iias 4acTh / oA pej.
A.Jl. Boiixoea, U.H. Kapnena. M.: lOpuanueckas aurepatypa, 1989. C. 491-492.

2% CM.: Kokopes J1.[0. [NoTeprieBlunit OT NpecTynJIeHHs B COBETCKOM YroJOBHOM ripoliecce.,
BopoHex, 1964. C. 47.

27 CyxapeBckuit U.A. Ykas. coy. C. 15.
2% Kypc COBETCKOro yrojiopHoro ripouecca. O6iuas yacte. M., 1989. C. 491.
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B [Mocrangorienun Inenyma BepxosHoro Cyna CCCP B 1975 1. yctaHaB-
JVBAIOCH, YTO «3aKOH MO ero NMpSiMoMY CMBICTY, paspelias BOMpochl rpax-
JAHCKOro MCKa B YTOJOBHOM Ipoliecce, UMEET B BUIlY paCCMOTPEHUE B CyJie
TpeGoBaHUil, BOZHMKIUUX B pe3yJibTaTe MPUYNMHEHUs NpecTyrnjieHueM Mare-
pUAILHOTO yiliep6a ... pPABHO KaK He OrpaHNYUBAET KPYT IUL, UMEIOLLMX Npa-
BO Ha NpexbsBieH!e TPAXKIAHCKOro NCKa IUILIb OXHUM ITOTepIIeBLUIMM» >,

[TpoTMBHUKM PACCMOTPEHUSI PETPECCHOr0 MCKa COBMECTHO C YrofioB-
HbIM [IeJIOM MPUBOMISAT Ceaylollye apryMeHThbI:

1) xak nokxasbIBaeT NMPEXHUM OMbIT, cyAeOHasd MpaKTHKa Liia 1o nyTu pac-
CMOTpEHUS 1 YIOBJIETBOPEeHUS! PETPECCHBIX UCKOB COBMECTHO C YTOJIOB-
HBIM JejioM3%;

2) ¢uHaHCOBbIE [TOTEPU FOCYyAApCTBa B CBSI3M C HEyNaTol rocyaapCcTBe HHOM
MOULIMHBI N0 perpecCHbIM MCKaM B paMKax YToJJoBHOro aenia*®!;

3) ychoXHeHHe B pellleHHH OCHOBHOI'O BOTIpOCa YrOJJOBHOIO [iefia O BUHO-
BHOCTM JinLa’®.

Crenyet rpu3HaTh, YTO B C/iy4dae BbIIUIaThl CTPaXOBbIX CYMM [IPU MTPUYH-
HEHMU Bpela XU3HU, 3M0pPOBbIO, UMYILECTBY COTpynHUKaM PelepaibHOH
CAYXObl 0€30MacCHOCTU perpeCCHbIM UCK CTPaxoBOM opraHM3alK K BHHO-
BHOMY JIMIlY HEOOXONUMO paccMaTpuBaTh COBMECTHO C YIOJJOBHBIM JEIOM.
Ciaenyer oTMETUTD, YTO NPU NMPUUYUHEHUN MOPAILHOrO Bpena COTPYAHUKY
PCh ero KoMrneHcalus He MOXET MPOU3BOIUTHCH CTPaXOBOM opraHmn3aim-
e. DTo MOJOXKEHUE TAKXKE MOXHO PACTIPOCTPAaHUTDb Ha BCEX JIMLL, Ybs XXU3Hb
M 310pOBbLE nojiexar obsA3areibHOMY CTPaxoBaHUIO.,

[1pu 3TOM NpeaMeTOM pacCMOTpeHUS TPU pa3pelieHUy Borpoca o pe-
TPECCHOM MCKe ¥ BO3MELLIEHUY MOpaIbHOIO BpeAa SIBASOTCS OMHHU U T€ Xe
obCTosITeNbCTBA. B CBSI3M € 3TUM pasiesibHOe paccMOoTpeHye He3ghheKTUBHO

¥ Bronnerenb BepxoBHoro Cyna CCCP. 1975. Ne 3. C. 27.

% Cwm.: Tlocranornenue ITnenyMma BepxosHoro Cyna CCCP «O Bo3MelleH!H CpeacTs, 3aTpa-
YeHHBIX Ha IeYeHUe IrpaxiaaH, MoTepreBLINX OT NMpeCTyNHBIX aeAcTBUi» oT 16 oKTI6psg 1972 1.
B HeM peyb 11a 0 pacCMOTPEHUM perpeccHuIX TpeGoBaHMI O BO3MEILEHUS TPOPCOIO3HBIMH
OpPTaHWU3aluUAMU K opraHaM COLMATbHOTO CTpaXoBaHUsl AEHEXHBIX CpeICTB, H3PacXod0BaHHbBIX
Ha BHIIATY MMOTEPEBIIUM OT XYNMTaHCKUX neACTBUH NMOCOOUH o BpeMeHHOH HeTpynocIo-
COOHOCTH, BO3MEILEHHS CPe/ICTB, 3aTpAYEHHBIX Ha CTAUMOHAPHOE jleYeHHe NOTEPHEBIINX OT
YMBIIINEHHBIX NIPECTYIIeHUH, a TaKXe CBA3aHHBIX C PaCXOJaMU Ha NorpeGeHHe.

*! BaraytauHos . [Tpeaennl 1eHCTBUS rPaxIaHCKOTO HCKA B YTOJI0BHOM MPOLECCE CTOMT Pac-
mnputh. Poccuiickas loctupms. 2003. Ne 3. C. 37.

*? baryes B.B. O6ecneyernne npy paccnefoBan MM NPECTYILIEHHS TPaXAaHCKOTO MCKa TOTEPIIEB-
liero: aBToped. IUC. ... KaHA. Iopu. Hayk. M., 1999. C.76--77 ; Hop B.T. 3auinra uMymecTBeH-
HBIX IIpaB B YTOJIOBHOM cyzonpou3ssoiactse. K.: BUiua mkona, 1989. C. 50 ; Taprasckuii O.A.
YTron0BHO-NPOUECCYAIbHBIR MEXaHU3M NpebABIEHHS U pa3pellleHUs] IPaXIaHCKOro Ucka
B YTOJIOBHOM Jiejie: aBTOped. AUC. ... KaH/, Iopul. Hayk. Ekarepuu6ypr, 2000. C, 41.
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M Helejilecoobpa3Ho, B TOM YyMuCie U i orepnesitero. OyeBUmHO, yTo
paccMoTpeHue perpecCHbIX HCKOB CTPaxOBbIX OpraHM3alvil K BUHOBH bIM
OyneT nMeTh BOCIIMTATEIbHOE 3HaYeHUEe U cnoCoOCTBOBATHL Dojiee TOYHO-
MY 1 3¢pPEKTUBHOMY pa3pellieH 110 BOMIPOCa 0 KOMITeHcalu¥ MOPaJIbHOTO
Bpena coOTPYOIHUKaM ¢elepajibHOM CiyKObl 6e30MaCHOCTH.

B coorBeTCTBIH C paHee aelicTByroliMM @DeiepanbHbIM 3aKoHoM «O 6opb-
Oe ¢ TeppOpU3IMOM» NIPOU3BOIMIIOCH JOIOJHMUTENLHOE BO3MELEHUE Bpena
COTpYIOHMKAaM ¢enepaibHo! CyXObl 6€30MacHOCTY, yYyacTBYIOIIMM B 6opnie
¢ Teppopu3MoM (ct. 20). B aTOoM Ciiyyae Bo3MellieHMIO Nojiexat HpaBCTBEH-
Hble 1 GpU3MYeCKUe CTpafaHus B CooTBeTcTBUHU co cT. 151 'K PO,

By. 1 cT. 20 aToro 3akoHa B KayeCTBe 00beKTOB ITPUYMHEHMS Bpena roBo-
PUIOCH TOJILKO O 3M0POBbE M UMYILIECTBE COTPYAHMKOB, YTPayeHHBIX B CBY-
34 C UX yyacTueM B 6opbbe ¢ TeppopnamoM. M.JI. TpyHoB B KOMMeHTapuu
K 3TOMY 3aKOHY yKa3biBaeT: « Heo6xo1MMO 3aMeTUTh, YTO KOMMEHTUpyeMas
cTarbsl B KayecTBe HeMaTepualbHoro 61ara, KOTopoMy HaHeCeH Bpell, Ha-
3bIBACT JIMIIb 3IOPOBbE M1 UMYLIIECTBO, B TO BpeMsl KaK peyb UJeT, BepOsATHO,
O XH3HM 1 3M0POBbE KaK O HEOTUYXIaeMblX HeMaTe pruajibHbIX 6j1arax, npu-
HaleXallX KaKAOMY OT poXaeHUsI»3,

B Hacrosiiee Bpems B CT. 18 P3 PO «O npotmponeicTBUN TEppOPUIMY»
oT 6 mapta 2006 I. rOBOpPUTCS O TOM, YTO «KOMIIEHCaL sl MOpaIbHOTO Bpena,
MpUYMHEHHOTO B pe3ysibrate TeppoOpUCTUYECKOTO aKTa, OCYLIecTBisIeTcs 3a
CYeT JIM1L, Ero COBEePIUNBUIAX».

[Ipn paccMoTpeHumn Borpoca o KoMIleHCalMyd MOPAbHOIO Bpeaa Co-
TpynHUKaM ¢enepalbHON CnyX0Obl 6e30MaCHOCTU HeoOXOoAUMO YUHTHIBATD
MHIYMBUIYyIbHbIe KayeCTBa, BKJII0OYas NCUX0JIOTUYeCKHE 0COOe HHOCTH, KO-
TopbIMHU obnaaalot 3t amua. [lpu atoM npogeccus ¥ coumantbLHoe MoJIoXe-
HUE 2TUX JML HaKIaabIBaeT OTIeyaToK Ha MHTEHCUBHOCTbh HpaBcTBEHHAIX
U GU3NYeCKUX CTpalaHUi M UX NPONOKUTEbHOCTD, B TOM YHCJie B 3aBU-
CUMOCTM OT TAXECTH nesiHUS 1 o0beKTa rrocsirareibCraa.

HpaBcTBeHHble KayeCTBa 3aHMMAIOT BaXHellllee MECTO Cpeny BCEX CO-
UMAIBHBIX KayeCTB JIMYHOCTU. [IposBigsich yepe3 KOHKPETHYIO mesiTe/ib-
HOCTb no 3aiuTe OTeyecTBa, OHY BbIpaXaloTcs B OHSITUY HPAaBCTBEHHOTO
00J/1MKa BOEHHOI'0O YeJOBeKa.

TakuM o6pa3zoM, HpaBCTBEHHbIN 06K odullepa — 2TO cucremMa ornpe-
fejieHHbIX HPaBCTBEHHBIX YEPT B €0 CO3HAHUHU U [T1OBEIEHMHU, KOTOpbIE, 00-
Jlajgas OTHOCUTEIbHOHU YCTOUYHNBOCTBIO, OTpEeIeiAIOT XapakKTep JIMYHOCTH.

PopMHUpoBaHUe HPaBCTBEHHOCTH — IPOLECC CIOXHbBIA U MHOTOTpaH-
Hbli. Ee Henb3s1 BHYINTH WM BHEAPUTD B cO3HaHMeE M noBeneHue opuuepa

303 Bopw6a ¢ TeppopH3MoM / oTs. pea. M.J1. TpyHos. M.: Mup, 2004. C. 83.
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aBroMarnyecku. PopMupyercs oHa CHCTEMATUYECKUMU BOCIIUTATETbH BIMU
BO3ZEHCTBUSIMH B X0/l pellleHUS TpeX B3aUMOCBSI3aHHBIX IPYIIT ICHXO0JI0ro-~
nejarormyeckux 3amad.

[lepBas U3 HMX CBsI3aHa C pasBUTHEM MOpPAJIbHOIro CO3HaHMSL: Mpogec-
CUOHATbHO-3TUYECKUX 3HAHMI, YOeXAEHUH U yCTaHOBOK, HpaBCTBEHHbIX
MOTHBOB esiTeJIbHOCTH, YYBCTBa J0Jira, YeCTU, COBECTH, OTBETCTBEHHOCTH
3a CBOU Jejia U MOCTYINKU, 3a pe€3yjbrarbl CBOEro Tpyaa U NMOATOTOBKY MO~
YU HEHHEIX.

MopanbHoe Co3HaHMe, 3aKpelIeHHOE B COOTBETCTBYIOLLUX B3I/fAax
1 UIesx, npeacraBieHHsAX, TpaalulUIX U MpUBbIYKaX, ONpeaessieT OTHOLe-
Hue oduuepa K NpodecCHOHATBbHON AeATEIbHOCTH. EAMHCTBO MACHHbBIX
¥ HpaBCTBEHHBIX YOEXKIECHUN MO3BOJNSIET €My BbIOpaTh NpaBUIbHYIO JIMHHUIO
MoBeJCHUS B yYeOHO-BOCIUTATEJILHOM MMpoLecce, YCMewHo pellaTh Ciy-
XeOHbIe U OoeBbIe 3alayl.

Bropas 3agaua 3akiioyaercs B GopMUpoBaHU Y Mpo¢eCCUOHAILHOM rop-
10CTH O HIEpa U COBEPILEHCTBOBAHMM 3TUKM €TI0 B3aUMOOTHOILIEHMH.

Ycnex Tpyna odpuiepa obecrneyuBaeTCs B MEPBYIO O4Yepelb €ro OTHOLIE-
HUEM K CBoelf npodecCui. 3To BbIpaXaeTcsl B MOpAOCTH 3a NpHHAamIeX-
HOCTb K HEMl, B JOOPOCOBECTHOM BBIMTOJTHEHMM CBOEro BOMHCKOIO JoJTa,
B [IOCTOSSHHOM TBOpUYECKOM MOMCKE 2 PEKTUBHBIX MyTEH pellieHUs yYeOHO-
BOCITMTaTeILHBIX N CAYXEOHbIX 3a1a4y. He MeHee BaXXHbIMU SIBNSIOTCS HpaB-
CTBEHHbIE OTHOWEHHUSA OdHUepa C KONIEKTUBOM, BBIILECTOSIIMMU Ha-
YaIbHUKAMM, MECTHBIM HaceJjieHHeM, WieHaMHU CeMeW BOCHHOCIYXAallMX,
POAMTEISAMU MOAYMHEHHBIX, C COOCTBEHHOMN CeMbE.

i1 aToro oguiep 10/KeH COBEPILUIEHCTBOBATL CBOM HaBbIKU OOLLIEHHUS
C JIIOABMU, TIPOSBIATL BO B3aMMOOTHOILIEHUSAX C HUMM BBIAEPXKKY, BEXIM-
BOCTb, MEJArorMyeCKHii Takt U HpaBCTBEHHYIO KYJLTYpY. 310 TpedyeT OT
HEIro OCHOBATEJbHOM MCUXOJIOro-Telarornyecko M mnpogeccuoHalbHOM
MOArOTOBKM,

Tperss rpynna 3anay oXBaTeIBaeT BOMPOCH HPaBCTBEHHOIO MOBENEHMS
opuiepa. OHo sABAgETCS KOHKPETHBLIM BLIPAXEHHMEM YPOBHS pPasBUTHUS
HPaBCTBEHHAIX KayeCTB U YepT €ro JUYHOCTU KaK BOEHHOIo pYKOBOIMTE-
Jid, YYUTESIA Y BOCIIMTATESS CBOMX MOAYMHEHHBIX. Ha nmpakTuke 310 Mnpo-
SIBASIETCA B HPABCTBEHHBIX AEUCTBUIX M MOCTYIMKAX, HaBblKax U YMEHMUSIX,
criocobax v rpreMax BoCIUTATENbHOrO BO3AeHCTBIS oduepa, chopMmnpo-
BaBILIMXCA N YTBEpANBILIMXCA B €r0 )KM3HU, HPaBCTBEHHBIX IIpHBbIYKAX.

[Ipodeccus 3ammurHnka OteuvecTBa BCerga Obula mouyeTHoM Ha Pycu.
Hicropruecky CJIOXHUIIOCHh Tak, yTo HalleMy Hapoay BeKaMH NpUXOAMIIOCE
BeCTU 6OpLOY C Yy)XE3eMHBIMM 3aXBaTYMKAMM 3a CBOIO HALIMOHATBLHYIO He-
3aBUCUMOCTb. ONHUM U3 JyYIIUX JOCTUXEHU I MPOLLIOTO ABASETCH Bblpa-
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OoTaHHBIN KONEKC HPAaBCTBEHHOTO noseneHus opuuepa Poccun. Peus nner,
IIpexae BCero, 0 TakKMX HEMpPEeXOoSMX HEHHOCTIX, KaK YeCTh U BOUHCKMIA
IOJIT, MyXXeCTBO, JIMYHas1 IPUMEPHOCTD, OTeyecKas 3a60Ta O NONUUHE HHBIX.,

[IpyauMasag BO BHMMaHME BbIlIECKa3aHHOE, NMPUYMHEHHE Bpena 310-
posbio coTpyaHuKa PCh, kotopoe Bieuer 3a Co60# ocTaBieHHE ClyX6bI,
JHOJIXXHO paCl€HUBaAThCA KaK CYILECTBE HHbIA MOpalbHbIA Bpen, HapylleHue
MCHUXOJOrMYEeCKOro pasHoBeCus, Oaarononyyus jJuua.

OcHoBoii 4 takoro BbiBoza ssisiercs ct. 1101 I'K P®, B xotopoit yka-
3bIBACTCH Ha TO, «YTO XapaKTep (PU3NYEeCKUX YU HPABCTBEHHBIX CTpagaHMiA
OLIEHUBACTCH CYNOM C YYETOM PaKTHYEeCKUX OOCTOSTESILCTB, MPA KOTOPLIX
Obl1 NpUYMHEH MOpaNLHBIA Bpel, U MHOMBUAYANLHBIX 0cobGeHHOCTEH M0-
TepIeBLUIEro».

WupvBuayansHocTs B OO1IENIPUHATOM TOHMMAaHHUM O3HAYaeT HEMl0XOo-
XeCTb Ha Apyrux. B ncuxosnorun MHOAMBUAYaAIbHBIE 0OCOOGEHHOCTH NPUHSTO
JeNNTL Ha BPOXIAEHHBbIE U npuobpereHHble, Mcnosbp30BaHUE MCUXOJIOTH -
YeCKUX KjlacCU(dUKaLUA B CyNONIPOU3BOACTBE BO3MOXHO TOJILKO B paMKax
creuuanbHeiX Mo3HaHui. 1103TOoMy o4yeHb BAXHO HazHaYeHUE MCUXOJIOTH-
YeCKOM 3KCIIepPTU3bI VIS ONpenesieHUs CTeNeHU HPaBCTBEHHBIX U pU3Nye-
CKUX CTpaJaHUH.

HHaBuayIbHOCTL YenoBeKa — sIBJIEHME, KOTOpOe H3yyaetrcsl Mol
YIJIOM 3pE€HUS HECKOJLKMX HayK: MCUXOJIOrMU, GUiocopuy, npasa, nena-
TOTM KM, NICUXUATPUUN, MeIUIIMHbBI M ap.°*

Tax, b.I. AdanacreB maer cienymoliee onpeneseHue MHIUBUAYAILHO-
CTU: UHAUBUAYUIbHOCTh — 3TO €IMHCTBO U B3aMMOCBA3L CYOBEKTUBHBIX,
JANYHOCTHBIX MHIMBUIYANbHBIX CBOUCTB UejioBeKa. BuiCTynmas KakK CyObeKT
OEeATENILHOCTH, YEJI0BEK pealu3yeT MPpUPOAHbIE, COUMANLHO-UCTOPUUYECKHE
U TpUoOpeTeHHble B XOe MHANBUIAYATLHOIO XU3HEHHOIO NMYTU CBOHCTBA.
OCHOBHEIM 3BEHOM B CUCTEME MHIOMBUIAYAIILHBIX OCOOEHHOCTEN YyesoBeKa
SABJISIIOTCA MOTPEOHOCTU 1 MOTHBBI NESTEILHOCTH YEIoBEeKa Y.

B.C. Mepaux npegnaraer xiaccu@ukauuio MHOIMBUAYANbHBIX 0COGEH-
HOCTE#, OJIOKM KOTOpPO# SIBNSIJINCL MEpapXMYeCKUMHU YPOBHIAMMU CHUCTEMBI
UHTErPpAIbHON MHANBUIAYAIbHOCTH:

1) cucreMa HHAWBUOYANbLHBLIX CBOKCTB OpraHM3Ma; ee NoACHCTEMBL. OHO-

XUMHYECKHUE, 00111eCoOMaTnyeCKUe, CBOMCTBA HEPBHOU CUCTEMBI (HENPO-

OUHAMHYECKUE);

4 CM.: Mepann B.C. Ouepk HHTErpajIbHOTO MCCIE0BaHUS HHAMBHAYAILHOCTH, M.: [lenaro-
rvka, 1986. C. 23.

35 CM.: AdanacbeB B.T". Yenosek kak npeamer no3Hanus. M36p. ncuxonor. tpyast. T. 1. M.
Ilemaroruka, 1980. C. 177—-178.
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2) cUcTeMa MHAMBUAYATbHBIX ICMXHYECKHX CBOMCTB; €€ IOACHUCTEMBL: NICH~
XOIMHaMUyecKue: (cBolcTBa TEMIIEpAMEHTA), NICUXNYECKUE CBOMCTBA
JINYHOCTH;

3) cucTeMa COUMATLHO-TICHXOJIOTHYECKUX MHANBUAYATbHbIX CBOWCTB; €€
MTOACUCTEMBI: COLIMATbHBIE POJIM B COLIMATILHOM IPYIiNe M KOJUIEKTHBE, CO-
LIMAIbHbIE POJIN B COLHATBHO-UCTOPUYECKUX OOLITHOCTAX (K/1acc, Hapo[).
B.C. MepnuH onpenens oMM Uil XU3HEHHBIX LUEHHOcTed cuuTaeT

TpeTHil ypoBeHb CHCTEMbBI — COLMATbHO-POJIEBOM CTATYC INYHOCTH, TO ECTh

0coBOEeHHOCTY peajM3aiMy JMYHOCTH B Pa3jiMyHbIX COLMATIbHBIX pOJILX:

ceMeifHbIX, 1podeccHOHATbHBIX, M0A0BO3pacTHBIX*®, [IpMHamIeXHOCTD

K opraumsauumn (PCH), uMerolie# cBow UCTOPHIO, Opeosl pPOMAHTUYHO-

CTH, MYXECTBEHHOCTH, OCOOBIH noaxea K GopMHUPOBAHUIO NIpaBOCO3HA-

HMSA, HECOMHEHHO, NO/IKHA YYUTbIBAThCS NPHU ONpelesieHUM UHIWBULY-

aJIbHBIX OCOOEHHOCTEN IMYHOCTU Ul OonpeacieHus1 Xxapakrepa M pazMmepa

HpaBCTBEHHBIX U GU3NYeCKUX cTpagaHui. Tak, B ncuxodn3noaoruyeckon

na6oparopuu MCY YOCb PP no Yenabuhnckoit obnactn npodeccuo-

HaJbHBI NCUXONOTUYECKNH OTOOp NMPOBOAMUTCS HAa OCHOBE «METOoaMYe-

CKHX peKOMEHIALMA IO OlpeneyieHNIo MpodeccuoHaIbHOMR MPUTOAHOCTH

KaHIMOATOB Ha ciyXO0y M BoeHHOcsyXanmx opraHoB PCbhs». Ilpencras-

JEeHHBI B peKOMEHAALMAX METOAMUYECKMN NHCTpYMEHTApU# pean3oBaH

B BUJE€ KOMITBIOTEPHBIX ITPOrpaMM, BKJIIOYEHHBIX B COCTaB «ABTOMAaTH3U-

poBaHHOIo pabouero Mecra TpakTH4YecKOTO TicMxojiora». IloBblle HHas

NCUXO0JIOrnyeckKast HanpsXXE€HHOCTb c1yx0bl, HEOOXOAMMOCTDb NTOCTOAHHO-

IO ONEePaTHUBHOIO pearupoBaHMs Ha [IPOUCXOsiIee NPEXbIBISIOT 0coOble

TpeboBaHMs K MCUXKKe BoeHHOocaYXanux. CtpeccoBble cOCTOSH U 11OCTO-

STHHO COIPOBOXAAIOT OE€ITEIbHOCTh BOEHHOC/YXXAlINX U YCUJINBAIOT CBOE

BO3IECHCTBUE B cilyyasiX BOBHMKHOBEHHS YTpo3bl XU3HU U 300pOBLIO WIIN

MPYA NNPUYNHEHUN Bpeda XHU3HU, 300POBLIO UM UMYLIECTBY BOEHHOCIY-

Xanlero. HeratuBHoe BAMSIHME CTpecca MOXET peaIN30BaThcs Yepes M-

TeJIbHbIE MPOMEXYTKM NOC/€ BO3NEHCTBUS CTpeccopa — B BUIE 3abosieBa-

HUS1, Ka3aloch Obl, HalpsSIMY10 He CBA3aHHOTO C NIEPEHECEHHbIM CTPECCOM.

Tak, y 1ejoro psina yyacTHUKOB KOHTPTePPOPUCTMYECKHX Ornepaunii ye-

pe3 5—7 ner HabnogaIKch cepbe3Hble HEBPO3bl, B OCHOBE KOTOPBIX JieXa-

Jla BET€TO-cocynucTasd AUCTOHUS. 11pn paccMOTpeHMM NpUYNHHOK CBA3U

MEXAY BO3MecTBUEM cTpeccoBoro ¢Gakropa M BOSHUKWIMM 3a60seBaHu-

€M HeoOXOooMMO paccMaTpuBarh 11044ac AOCTATOYHO [UIMHHYIO 1EMOYKY

[NCUXOCOMATHUYECKUX N3MEHEHUN, NPOUCXOOILIMX B OpraHU3Me MocTpa-

JaBIIETO Ha NPOTAXEHUMN JIMTEJBHOIO nepuola peajusauudyd ocTporo

]

3¢ MepisvH B.C. Ykas. coy. C, 50,
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MJIA XpOoHHUuyecKoro crpecca. U 3mech Gosbllioe 3HaYeHNE MMeeT MoffHas

M KOMIUJIEKCHas oleHKa KaK (pU3n4eCKOoro 310poBbs, TaK M MCUXUYECKOiT

XapakKTepUCTUKM JIMYHOCTU CyObeKTa, KOTOpPbIA MOXET MOABEPIHYTHCSH

OCTPOMY HJIM XPOHHUYECKOMY CTpeCCOBOMY dakropy. [U1g ycTaHoBieHUs

TakKoi NMPUYNHHO-CIEACTBEHHON! CBI3U HeOOXOMMMO rMpoBelieHUe Meou~

LHMHCKMX 3KCIIEpTHU3 MEANKO-COLIMAIbHON, BOeHHO-BpayeOHOM, CyneOHO-~

MEOULMHCKON U CyneOHO-NICUXUAaTPUYECKOH.

T.II. bynakoBa npemaraer cremylouylo kinaccubukanmioo MHINBULY~
aJIbHBIX OCOOEHHOCTEN noTeprieBIlero, KOTopbie NO/KHB TPUHUMAaThLCS BO
BHHUMaHHeE 110 gesiaM o0 KOMIIeHCAlM MOPaJIbHOI'O Bpea, B TOM YUCIIe KakK
MpHU MPOBEAECHUU CYNeOHO-NMCUXOJOTHYECKON IKCIEepTU3bI MOTEpIEBIIUX,
TaK U MpHU OLleHKE 3aKIIOYEHU A TaKUX 2KCIIepTU3.

OcHoBaHMeM 19 3TOM KiacCMpUKaLMM SIBJsIeTCs NpUpona U npouc-
XOXJAeHUe NHAMBUayanbHoro pasnnyus. [1o aroMmy ocCHoBaHHMIO MHAMBUAY-
aIbHbIe OCOOEHHOCTU MOXHO pa3NesIuTh Ha IPYIIb:

1. UupusuayanbHbie 0COGEHHOCTH, XapakTepu3ylon(Me 4yejloBeka Kak
WHOMBMOA, TO €CThb Ipeacrapuresisi OMOJIOrMYecKoro Buaa: Ios, Bo3pacT,
BHEWIHUe maHHble (pOoCT, NPONOpLUUN Tejla U T.0.), 310POBbE, B TOM YHUCJIE
NCUXUYeCKoe. ITH NMpU3HAKU MOXHO B CBOIO oyepelnb Pa3NeNUTh Ha Clie-
OYIO1IME TPYIIbI:

a) TNpU3HAKU, IpUHAIJIeXallMe YeJoBeKY KakK npeacraBuTenio Ouoaornye-
CKOTO BUA OT poXAeHUSA: OMOIOrNYyecKU 11oj1, GUOXMMUYECKOM CBOVICTBO
TKaHe#, BHellHMe JaHHble (MpOoNopUMH Tejia U JINIA), TeMIIepaMeHT,

0) MHAMBUAYANbHBIE NPU3HAKU, KOTOpbIE MOABISAIOTCA B TeYEHUE XMU3HMU:
BO3paCTHbIE€ U3MEHEH WS, 3HOPOBLE;

B) MpH3HAKU, B OCHOBE KOTOPBIX JieXar OMosioruyeckue npearnochbiky, HO
ypOBEHb Pa3BUTHSI KOTOPLIX 3aBUCUT OT COLLMAILHBIX YCIIOBUM: MHTEJUIEKT,
CeHCOMOTOpHbIe CBOMCTBA.

2. JInyHOCTHBIe 0COBEHHOCTH YeoBeKa, NpUCYIINe eMy KaK yieHy 00-
1leCTBA: COUMalbHbIE pOJINA, XapakKTep, [IPOUCXOXIEHNE, MECTO POXIEHMUS,
MMS, UMYLLIECTBEHHOE MOJIOXEeHUE, HEHHOCTHBIE OpMEHTAlIMU. DTH OCO-
OeHHOCTH TaKXXe MOXHO pa3fesiuTh Ha [ABe MOATPYIILI:

a) WHIMBUAYaTIbHbIE 0COOEHHOCTH, MpUCYILIME MPeCTaABUTENIO KaKoii-11b0
06111eCTBEHHO TPYIIHI (TO €CTh COLMOJIOTHYeCKHe NpU3HaKK) Y prod-
pPETEHHbIE UM IIpU POXKIAEHUN: HALMOHAIBHOCTH, MECTO NMPOHNCXOXACHHNA
COCJIOBHOCTb, UMS,;

6) npusHaky, npuobpeTaeMbie YeJIOBEKOM B [IpoLiecCe yCBOSHHS COLUATIbHBIX
HOPM: COLMaJIbHbIE POJIA, aHTUPOJIH, U3BECTHOCTD, XapaKTep, IEHHOCTHDIC
OpHUEHTAaLIUH.

IDTH NpU3HaKU TAKKE MOXHO pa3fesiuTh Ha iB€ IPYIIIbl:
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1) npM3HaKy, BHElIHe BhlpaXeHHbIE: COLHabHbIe POJIH (ITOJIOBO3PACTHBIE,
Mepapxuyeckue, MpogecChoHalblble), U3BECTHOCTb, UMYIECTBEHHOE
nojioXeHHue;

2) BHYTpEHHME, CKpbITbI€ JIMYHOCTHBIE MPU3HAKM: XapaKTep, 0COOEHHOCTH
3MoLIMOHaTbHOM cdepbl (CTPaxH, 0OMIbI), TMYHOCTHhIE KOMIUIEKCDI, OCO-
6eHHOCTU MOTHUBAIIMOHHO-TIOTPEOHOCTHOM Cdepbl, JUYHOCTHbIE OOpa3ilbl
(nmeans)’?.

Ins onpeneseHnsi AHTEHCUBHOCTH M XapaKTepa HpaBCTBEHHbIX M ¢H-
3UyeckMx crpanaHuit corpynHukoB ®CH nanbosiee BaXHLIMHU SABISIOTCS
JIUYHOCTHDIE MapaMeTPbl, KOTOPbIE XapaKTepU3YyIOT YeJIoBeKa KaK HOCUTENS
copuaibHbIX posieit. CopManbHag posib — 2TO CUCTEMa HOPM MOBEIEHMS,
MIpUHATAs B ONpele/ieHHON KYJIEType, oTpaxalouas coiyalbHO-poJieBble
GYHKII MU YeJoBeKa B 001LeCTBE.

Ha ocHoBe BeiaesieHUS crocoba yyeta MHIMBUAYUIbHBIX OCOOEHHO-
CTeil rmoTepneBlero NMpu onpeaeieHN NMpUYNHEHHOTO €My MOpaJIbHOTO
Bpeaa MOXHO BbLIEJIUTh CIIOCOOBI yyeTa HHANBUAYAJIbHBIX 0COOEHHOCTEN
corpynimka PCH kak KayecTB, XapaKTepHU3YyIOIMX €ro ¢ TOYKU 3peHHs
NMPUHALJIEXHOCTH K OfpeNeIeHHOMY BOEHHO-TIpodeCCUOHAILHOMY CO-
00111eCTBY:

1. Corpynuuku PCb obnanalor cnepndpuyecKUMM rpaBaMy Ha 3a1UTy

HEHMMYILECTBEHHbIX MpaB, KOTOpbIE MPUCYILUN UM B CUJTY IPUHALJIEXKHOCTH

K opraHm3aiyu.

2. 3aluMTayecTm U JOCTOMHCTBA, A€J10BOM penyTaluy corpyaumnka @Ch

repepacraeT B 3allUTy NE€AOBOM peNnyTa M Bcet opraHu3auu ¥ B CUITy

3TOTO SABNSETCS AEJTOM NYOJIUYHBIM.

3. BamsgHue pakTnyecKnx o0CTosiTeNbCTB. Tak, Harpumep, Heo6XoaMMO

YYUTBHIBATh, YTO BpeJ NMPHUYMHEH B Ipoliecce KOHTPTEPPOPHUCTHYECKOM

onepai My (BpeMsi, MECTO, OOCTOSITEILCTBA NIPUYMHEHNS Bpeaa MOTYT

YCUJINBaATh CTpaJaHus).

4. HeobGxomMMo yyuTbIBATh TAKXKE UHANBUAYAJIbHYIO YYBCTBUTEJILHOCTH

PasHBIX JI0[Ie# K HApylLLEeHHUIO TOTO MJIK UHOTO JIMYHOTO HEMMYILLECTBEH -

HOI'O MpaBa WM yMaJIECHHAIO HeMaTepuaibHOro Oara.

5. ¥Yyer ocoboro npaBoporo craryca corpyadnka ®CH u rapantuii, Ko-

TOPbIE MIPENOCTABEHbI EMY 3aKOHOM.

Ocobo cremyer ckasarh 06 yyere crieipHUUECKHX MpaBoMOYU CoOTpyI-
H1UKOB PCb Kak HocHTenel onpeneneHHOM MpodecCuu, CBI3aHHOM ¢ OXpa-
HOM M 3a1UTOH 6e30MacHOCTH rocyxapcTna.

7 Byaaxosa T.I. HHauBuayansHocTe noTepnesimero ¥ Mopanbuuit spea. CII6., 2005.
C. 6163,
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Oco6esHocTH foKa3biBaHUA MOPanbHOro BpEJa B YroOBHOM Rpoyecce

[Jobpoe MMsI IS HEKOTOPBIX Mpogeccuii ABISETCS HEOOXONMMBIM
yCJIOBHEM padoThl B 3TOR cepe. DTO XapaKTepHO IS AUTIIIOMATHYECKOU
CNyXXOBI, JUIS CYOEHCKOro Kopmnyca, M COTPYOHUKOB IpaBOOXpaHU-
TeNLHBIX opraHoB. JInuHocTe corpynHuka @Cb, ero Mopanshbie U Mpo-
deccHoHATLHBIE KayecTBa, NMOBeAeHMEe BHE CIYXObl — 3TO, B TOM YMCJIE,
¥ BOMpOC AOBEPHS HacesleHMS K cyJaM M MpaBOOXPaHUTEIbHBIM OpraHam,
K N'OCyIapCTBEHHOMN BJIacTH.

YenoBek, odnagaomnil goOpHM MMeHeM, OymeT UCTIEITRIBATE OoNbIuMe
CTpaJaHus NpH NocAraTeJbCTBE Ha HETO B CUTyallMH, KOrja OHO BEICTYyMaer
CcBoeoOpa3HbIM CUMBOJIOM NMpOdeCCUOHANBEHON MPUTOMHOCTA WM HeTlpHU-
eMJIEMAIM YCIOBUEM Ha3HayeHMsl Ha JOJDKHOCTh. IICMXOJIornyecky 31ech,
NOMHMMO MepeXNBaHNN, BOZHUKAIOLIMX B aHAJIOTUYHBIX CHTyalUsIX y OOBIY-
HOTO YeJIOBeKa, OyAET IpKo BrIpaXeH KOMILUIEKC aBTOpHUTETA.
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OCOBEHHOCTW AOKA3bIBAHUSA BPEAA, NPUYNHEHHOIC
[ENCBON PENYTALIUW HOPUAWYECKOIC JIMLA

§ 1. 06cTORTENLCTBA, NOANEXALUNE 0KA3bIBAHKIO NPK NPUYKHEHKH
Bpefia 1eN0BoM penyTayui OPUARNECKOro nuya

[paxnaHcko-IpaBoBoe 3aKoHoaaTeNbeTBO M [1ocTaHoBienue [lneHyma
BepxosHoro Cyna Poccuitckoit @epepaunu Ne 3 ot 24.02.2005 «O cyne6-
HOI IpaKTUKe I10 JeJIaM O 3alUTe YECTH U IOCTOMHCTBA I'PaxaaH, a Takxe
J1eJIJOBOI pernyTalluy rpaXxiad ¥ GU3HYECKUX JULl» CBA3BIBAIOT ITpUYUHE-
HUe Bpena AeJOBOHM pemyTaluH IOpUIUYECKOTro JUla TOJLKO C paclpo-
CTPaHEeHUEM CBeJEHU N, MOpOYANUX JEJ0OBYIO PENYTAUIO IOPUIUYECKOTO
avua. B m. 2 ykasbiBaeTcs: «...MCKHM I10 AeJlaM JaHHOMW KaTeropuu BIIpaBe
IPEeIbIBUTh IpaXxaHe M IOpUIHYECKHE JUIA, KOTOPhiE CUUTAIOT, YTO O
HUX paclpocTpaHeHbl He COOTBETCTBYIOLIME AEHCTBUTEIBHOCTU [MOPOYA-
I[1E CBEAEHUS».

Kax rmokassiBaet u3ydyeHue NpakTUKHU, UCKHY O BO3MENIeHUH Bpeaa 1e10-
BOI penyraiuy 3asiBAgI0TCA Yanle BCero Ipu COBEPIIEHUU MPECTYIVIEHUHA
[IPOTUB cODCTBEHHOCTH opuaudeckoro jJuuia. 13 117 yroaoBHeIX aes, 1o
KOTOPBIM 3asiBJASUIUCh UCKHA O BO3MellleHUWH Bpeda, MPUYUHEHHOTO OEJ0-
BOW penyTauuy ropuaudeckoro auia: 60 — xkpaxu, 10 — Molle HHUYeCTBO,
35 — rpabex, 12 — pa36oii. VI3BecTHBI peaKHe ciaydyan 3asiBJIeHUS UCKOB O
BO3MelleHUH Bpela AeJIOBOH pelyTaluy No cleayOMUM MIpecTyIeHUSM:
BOCIIPENSITCTBOBAHUE 3aKOHHON NpeApUHUMATENLCKON UAM UHON Jesl-
TeMbHOCTH (cT. 169 YK P®); HesakoHHOE NMpeanpuHuMareibeTBo (cT. 171
YK P®); nxenpennpunumarensctso (cT. 173 YK P®d); HezakoHHOEe HcC-
oJib30BaHue ToBapHoro 3Haka (cT. 180 YK P®D); HenonyiieHue, orpaHu-
YeHUe wWiu ycTpaHeHue KoHKypeHuuu (cT. 178 YK P®); npuHyxneHue
K COBEPIIEHUIO CAEAKHU WIU K OTKa3y oT ee coBepiieHud (cT. 179 YK POD);
HE3aKOHHOE [MoNy4YeHUe, pasrialleHue CBEJEHUN, COCTABISIONIUX KOMMED-
4YECKYI0, HAJIOTOBYIO UM DaHKOBCKYIo TaiiHy (cT. 183 YK PO).

Kax BUgHO, 4To mpu coBepiieHUU 3THX IPECTYIUIEHUI Hemocpe.l-
CTBEHHBIMHU ODBEKTAMU SBASIOTCH He Je10Basi PeNnyTalusd I0pUINYecKOTO
Jivla, a MpaBo Ha TOBAapHbLIA 3HAK, NpPaBO HA KOMMEPUYECKYIO WJIU MHYIO
CIYXeOHYIO, OXpaHseMYI0 3aKOHOM TaiiHY, IpaBO Ha cBoGoay Npennpu-
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HUMAaTeJbCKON aeATesIbHOCTU. OYeBUAHO, YTO MpPH COBEPIIEHUM BcCeX
3TUX MpecTYIVIEHU, KOTJa HEMOCPEACTBEHHBIM OOBEKTOM SIBJISIOTCS He-
UMYILeCTBEHHbIE TIpaBa IOpUINYECKOTO JIULA, OCIEeACTBUS HOCIAT TaKXe
U UMYIIECTBEHHBIH XapakTep B BUIE HeloaydyeHHbIX goxonosB. ITocren-
CTBUS B BHie YOBITKOB SABJISIOTCS MaTepUaibHbIM COpepXXaHUEM Bpejia e-
JIOBO¥ pelyTaiuu pUAUYecKOoro Juia. TakuM obpa3oM, 06CTOATeILCTERA,
XapakTepu3ywollue NpUYUHEHUE Bpela NeJOBOU penyTaluu, SIBISIOTCS
JOMNOMHUTEJbHBIM [IPEIMETOM JOKA3bIBAHUS, KOTOPbI He OXBaThbIBaeTCH
COCTABOM [PECTYILJIE HUA.

3toro Xe MHeHus npuaepxusaetcsa H.}O. Hukyauuesa, xotopast yxa-
3pIBaeT: «HapynieHue npapa iopyuan4yecKoro Juia Ha GupMeHHOE HAaUMEH O~
BaHUe, TOBApHbI 3HAK, 3HaK 0OCIYKMBaHUS, KOMMeEpUYecKoe 0O03HaYeHHE
BJIeYeT 32 cOOOM U YMaJleHue AeJO0BOM penyTaiiuy I0pUIudecKOro Jua»>®.

KpoMe Toro, B Xome uccjienoBaHUS aBTOpaMM JaHHOW MOHOrpaduu
OBLJIM U3YyYeHb] 1ej1a O MpecTYIUVIeHUSIX, [0 KOTOPbIM 3asIBIASICA UCK O BO3-
MeNIeH U Bpea AeJIOBOH pelyTaluy pyu COBEPLICHUU XUILEHUHT Y IopUaU-
YeCKUX JUIL IpU COBEpILIEHUU KpaX, rpadbexeil, pazdoes, MOILIEHHUYECTB.
CrpajaeT U MpU 3TOM fAejioBas penyraius opuauyeckoro auia? Uro
B JAHHOM cJlyyae SIBJISIeTCS OCHOBaHHEM Ui BO3MENIeHUS Bpeda JeJ0BOM
penyTaiuu wopuandeckux jJuu? C ydetoM Toro, 4to cT. 151 'K PP npu-
MeHUMa TOJILKO K (pU3NYECKOMY JIUILY, pU IPUYUHEHUU UMYILLECTBEHHOTO
Bpeaa PUINYECKOMY JIMIY BO3MOXEH UCK O KOMIIEHCAUH Bpeaa, Npuyu-
HEHHOTO AeJOBOM penyTaiiuy lopyandeckoro auia. Bpen nenoBoii penyra-
1MUY TIPU COBePIIEHUU XUIIEeHUH Y IOpUIUYECKUX JULL IpeCTaBsieT cOOOM
He U3MeHeHUe OlleHKH KayecTB 3TOro IpUAUYECKOro JiMia B IJia3ax odie-
CTBEHHOCTHU, a [IOTEPHU, KOTOPbIE 110 CBOEH CYLLIHOCTH [peICTaBISIOT COOOM
yOBITKM B BUIE HEIOJYYeHHBIX JOXON0B. Tak, MO U3yYeHHbIM YrOJOBHBIM
aesiaM O XUIeHUaX y opunudeckux jui (117 gen, kpaxu — 60 gen, MoLLIeH-
HudecTtBo — 10 nen, rpabex — 35 pen, pa3doit — 12 gen) B 060CHOBaHUM
CBOUX TpeGoBaHUl 0 BO3MeIleHUH Bpeaa 1eJI0OBOi penyTalluy ObLIH yKa3a-
Hbl TaKMe OOCTOATENLCTBA, KaK HEBO3MOXHOCTbh UCIOJHUTL 0053aTeIbCTBA
B CUJIY XUL{EH U ChIpbS, TOBApOB, PE3YJIbTATOM Yero cTajia noreps 10BEpU
KJIMEHTA, yTpaTa JeJIOBbIX CBSI3ei U KaK CJeJCTBUE ITOro — YMaJeHUE 1€~
JIOBO# penyraiMy. Bce 3TH 06CTOATENILCTBA OBLIU OTpaXeHbl B 3asBJIEHUH
O COBeplIIEeHUU MpecTYIJIeHHS, a OTIeJbHO I'paXAaHCKUH HCK O BO3MELIC-
HUU Bpena nejoBoil pernyrauu He Npeabsasisicsd. [1o BceM YroJloBHBIM
JeJlaM [pU JoMpoce MpeacTaBUTeNs 1OTepiieBIIEro ObI10 YKa3aHo, YTO BpeE]

308 Hukynudepa H.}O. [paBo IopHanyecKHX JTHL HA AENOBYIO PeNMyTalMIo U ero rpakaaHCKO-
NpaBoBasl 3alIMTa; aBToped. AUC. ... KaH. 1opua. HayK. HOBOCHOMPCK, 2004. C. 20.
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AEJIOBOM penyTaluy [IPOSBWICS B CHUXEHUH 3(P(DEKTUBHOCTU YIIPABIIEHUA
IpeANpPUSATUEM, B IPUYUHEHUHN OeCITOKONCTBA U BOJTHEHUHN PYKOBOIUTEA
IPEANIPUSTUSL, YTO IIPUBEJO K CO0I0 HOPMAaJIbHON paGoThl NpeaNpUATHA.
CrnenyeT OTMETUTD IPH 3TOM, YTO B IPUTOBOPAX, MPUHUMAs PELIEHUE O Ya-
CTUYHOM YIOBJIETBOPEHUH TpeOOBAHUN O BO3MELIEHUU Bpea NeJIOBOI pe-
IIyTa1MHU, CYIbl BHICKA3BIBAIOT COMHEHHUS BO B3aMMOCBSI3U [TPEACTABIEHHBIX
JAHHBIX U HACTYIUIEHHUSI BPEAOHOCHBIX ITOCJENCTBUMA, YKa3bIBaIOT Ha HEJO-
CTaTOYHOCTh J@HHBIX 00 yTpaTe 3(h(HEKTUBHOCTU pabOTH MIPEATIPUSITHUS: HE
B IMTOJIHOI Mepe MpeacTaBiI€Hbl JaHHbIE O MIPOLOJIKUTENLHOCTU €60 HOP-
MaJibHO# paboThl npeanpusaTus. M3 120 usyyeHHbIX YroJOBHBIX e pelle-
HHE O BO3MeEljeHUH Bpeaa NeJoBo pelyTallui ObLIO BHIHECEHO TOMABLKO IO
IBYM, B pasMepe 25—50% yxa3zaHHOI B 3as1BJIEHUU CYMMBL.

HUurepecHo, 4to B psaae crpan: Ppanuuu, Iepmaduu, Aurauu, CILIA —
Bpel HE pasfesisieTcss Ha UMYLIECTBEHHbIA U HEUMYILIIECTBEHHbIH B CUTYa-
1Y, CBI32HHON C IPUYUHEHUEM Bpea AEJIOBOH penyTaluuy pupMbl. Tak,
B KayecTBe YCTpaHEHMUS Bpeaa OEJOBOM pelyTaiiMy 3aKOHOJAaTeJhCTBO
3TUX CTpPaH MpPeNYCMATPUBAET CYNeOHOE MPUHYXIAEHMUE JIU1A, paclpo-
CTPAHUBIIErO0 HE COOTBETCTBYIOLIME NEHCTBUTEIBLHOCTH CBEIEHUS, OATh
OMMPOBEPXKEHUE B CpeACTBAX MaccOBOW MH¢poOpMauy JUOO YCTPAHUTDh UX
TEM XK€ CITOCOO60M, KOTOPBIM OHU ObUIN paclipocTpaHeHbl. B TO Xe BpeMs,
CCJIU IOPUIUYECKOE JIUIO YKa3bIBAET HA TO, YTO B pe3yJbTare 3TUX Jeii-
CTBMH OBLTU IPUYMHEHBI YOBITKH, TO OPTaHU3a1IMS caMa JOJIXKHA 0Ka3aTh
pa3Mep TAKUX YOLITKOB. EC/IM 3TO HEBO3MOXHO CHeiaTh, TO (pUPMa UMEET
IpaBO TPeOOBAaTh KOMIIEHCALMU B OINpeJeJeHHOM pa3Mepe, YCTAHOBJIEH-
HOM 3aKOHOAATEJBCTBOM 3TUX CTPAH, C BUHOBHOTO JIM1IA 32 HApYIIeHHOE
[IPaBO B CBOIO MOJIb3Y. JlaHHAas KOMITEHCAMS SIBJISIETCSI HE YEM UHBIM, KaK
BO3MEILICHUEM Bpella HEUMYILIECTBEHHOTO XapaKTepa B MMOJIb3Y IOpUanye-
CKOTO Jua’®,

O.A. IlemxoBa Bricka3sbiBaeT NpeIIOXKEHHE B YaCTH BO3MEIEHUS Bpea
JIeJIOBOH peNyTaluy IIPUMEHSTD aHAJIOTHIO 3aKOHa. TaxK, B KaYeCTBE [IpUMe-
pa rpaXxiaHCKO-IIpaBOBO OTBETCTBEHHOCTH 32 NIPUYMHEHUE Bpeaa JeT0BOMN
penyTaluy OHAa IPUBOIUT I1. 5 cT. 49 3akoHa PP «O6 aBTOpcKMX U CMEXHBIX
npaBax», B KOTOPOM ObL1a IIPeAYCMOTpEHA BhIILJIaTa KOMIIEHCAIIMH B pa3Me-
pe oT 10 1o 50 000 MMHUMAaNTBLHBIX pasMepOB OIUIATHI TPyAa. DTO, IO MHEHUIO
O.A. TlemkoBoi, oaHa U3 BO3MOXHOCTEH BO3MENIEHHUS HEMMYLIECTBE HHOTO
Bpeaa, IPUYMHEHHOIO AEJOBOU penyTaiuy I0PUAUYECKOTo JIUIIA, ocpe/-

¥ [lewkosa O.A. KoMnieHcalus MopaasHoro spefia. 3allMTa M oTBeTCTBeHHOCTD IIPH NIPHYH-
HeHHWH Bpella HeMaTepHanbHbIM 6/iaraM y HeMMylllecTBEeHHBIM npaBaM. M.: M3a-Bo «Ocb-89»,
2006. C. 129.
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CTBOM BBIIJIaThl KOMITEHCAUMM B YKa3aHHOM pa3Mepe, ecJId HEBO3MOXHO
OBUIO JOKa3aTh HAJTMYHUE YOBITKORB3!O,

OueBUIHO, YTO MPUMEHEHUE HOPM TPaXHAaHCKOIO MpaBsa MpH paspelie-
HMU FpaXJaHCKOro MCKa COBMECTHO C YTOJIOBHBIM AeJIOM KaK MaTepHasb-
HOI'0 OCHOBaHMA U1 TAKOT'O UCKA HU Y KOTO He BBI3bIBAET COMHEHU, HO
IIPH 3TOM HEOOX0aUMO BoJiee TOYHOE peryJIMpOBaHHe 3TUX BOIIPOCOB, KOTO-
poMy OYAET CNOCOOCTBOBATH OfipenesieHUE IPUPOIb] Bpea, IPUUYMHEHHOTO
JEJIOBOM peNyTalMy IpUINYECKOTO JULIA NPECTYIIEHUEM.

CNoXHOCTh 3aK/II0YaeTcsl B TOM, YTO B IPaXJIaHCKO-IIPABOBOM 3aKO-
HOJIATENbCTBE HET YeTKOro MOHMMAHUA Bpena, NMPUYMHEHHOro Ne0BOif
penyTauuu opuandeckoro Juua. IpaxnaHckuid Kkogekc P® He comepXuT
ONpeaeneHns TepMUHa «aeyoBas penyrauus». CynebHasi MpakTHKa TakKe
JO CErOOHSAUINEro JHS He BhIpaboTana YeTKUX MOHATUM «IeJloBas penyra-
HUS» U pasrpaHUyeHUs «JeJTOBOH pernyTaluu I0pUINYecKoro JULa» U «ae-
JIOBOU penyrauuu rpaxinaiuHas, B [Tocranosrenun I[Inenyma BepxoBHo-
ro Cyga PO «O HexoTOpBIX BONpocax, BO3HUKAIOLIUX IPH PaCCMOTPeH U
CyJaMM Jea O 3alluTe YECTH U JOCTOMHCTBA rpaxiaH M OpraHu3aluii or
18 aBrycra 1992 . Ne 11 o nenoBoi penyrauuu Boobiie He YIIOMUHaNOCh !,
BnepBble 3HayeHWe JAHHOIO IOHSATHUSA, @ UMEHHO [AEI0BOIl pelnyTrauuu
opuaMdeckux auu oso gaHo B Ilocranosnennu Ilnenyma BepxoBHoro
Cyna PO ot 21 gexaéps 1993 & Ne 11312 1 o1 25 anpenst 1995 . No 6 «O BHe-
CEeHHU U3MEHEHUN U JONOMHEHUN B HexoTopble [locTaHoBeHus [1neHyma
BepxosHoro Cyna Poccutickoilf Penepaumnu»’!, roe yxazaHo, 4To jgenoBas
pernyTalus OpUINYEeCKUX JULL ABAIeTCS OOHUM U3 YCIIOBMI UX YCIIELIH O
NesaTeJIbHOCTH.

B HacToslliee BpeMsI JAHHOE [MOCTAHOBJIEHUE YTPATUIO CUIYy B CBS3U
¢ npuHATHeM HoBoro [locranoBnenus Iaenyma BepxoHoro Cyna PO ot
24 ¢eBpaits 2005 . Ne 3 «O cyne6HO# nMpaKTHKe IO feIaM O 3aMuTe YeCTH
M JOCTOMHCTBA paxiaH, a TAKXe NeJOBOM peryTauuy rpaxiaH U 1opuIm-
yecKMX JIML». B TOM IMOCTAHOBAEHUHN HE COAEPXUTCS IMOHITHS NETOBOMH
penyraunu, ogHako BepxosHblil Cyn PQ enle pa3 Bbipa3ui NO3ULHIO, B CO-
OTBETCTBMU C KOTOPOH He€JI0Bast peryrauus SABasgeTcd OJHUM U3 YCIOBUHI
ycHelIHO| AeSTeIbHOCTH IOPHINYECKOro JINLIA.

310 TTemkosa O.A. KoMmneucalilis MOPaJibHOro Bpefia, 3allMTa H OTBETCTBEHUOCTD NP NIpHYH-
MeMHH Bpea HeMaTepHalbHbIM OJiaraM M venMyeCTBEMHBIM NpaBaM, M.: M3a-Bo «Ocp-89»,

2006. C. 129.

31 ByonnereHb Bepxosroro Cyaa P®. 1992. Ne 11. C. 78,
312 BionneteHs Bepxosroro Cyfa P@. 1994. Ne 3. C. 8.

33 ByonaneTenb Bepxosnoro Cyaa PD. 1995. Ne 7. C. 6.
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HNHTepecHo, XaK pelieH BOMPOC O [OJBEAOMCTBEHHOCTH CIIOPOB O
NMPUYUHEHUHU Bpeaa AeJIOBOM pelyTanuy B IPaXIaHCKOM M apOUTpaXHBIX

mpoueccax.
Tak, B n. 3 Ilocra”osnenus IlneHyma BepxoBHoro Cyna Ne 3 or

24.02.2005 «O cyne6Ho# pakTUKe IO AeiaM O 3aLiMTe YeCTU U JOCTOUHCTBA
rpaxaH, a TakXe AeJIOBOH penyTanuy rpaxaaH u IOpuanYeCcKuX JUIp> yKa-
3piBaeTcst: «[TyHKTOM 5 4. 1 cT. 33 ApOGUTpaxHO-TIpolleccyalbHOTO KOIEKCa
Poccuiickoit Penepanu ycTaHOBJEHA ClienMalbHasi [TOABEIOMCTBEHHOCTD
apOHTPaXXHBIM CyJaM AeJ O 3aLIUTe 1eJJOBOH penyTanuu B cepe npeanpu-
HUMATENbCKOM U UHON 9KOHOMUYECKOU AeSITENbHOCTH. ITpu 3TOM coriiacHO
Y. 2 Ha3BaHHOM CTAaThbH yKa3aHHBIE A€J1a pacCMAaTpUBaAOTCH apOUTPAXKHBIMU
CyJaMM He3aBUCHUMO OT TOrO, ABJISIOTCH JIM YYaCTHUKAMHU IIPaBOOTHOLIE-
HU, U3 KOTOpBIX BO3HUKIIU CIIOp WU TpebOBaHUE, IOpUANYECKUE JIULA,
UHOWBUAyaIbHbIE IIPEAIPUHUMATEU UJIU UHBIE OpPraHU3aiuu U rpaxaaHe.
Mcxons u3 3Toro Aena o 3aiuTe AeJOBO penyraliuu B cgepe npealpuHu-
MaTeNbCKON U UHON 3KOHOMUYECKON AEATEIBHOCTH HENMOABEAOMCTBEHHBI
cylaM o01uei FOpUCAUKIIU Y.

Ecnu cropoHamu criopa o 3aiuTe AeJ0BOM peltyTaliui 6yayT 1opuauye-
CKME JIMIA U UHAUBUAYAIbHbIE [IPeAIIpUHUMATEIIU B UHOM cdepe, He OTHO-
CALENCA K ITpEealIPUHUMATEIBCKONA U HHOU 2KOHOMUYECKON eI TENbHOCTH,
TO TaKOH CIIOp NOABEAOMCTBEHEH cyay 0011eH FOPUCIUKIIU .

B nocTaHoBIEHUU He pelieH BOMPOC O TOM, YTO €CJIM Bpel AEOBO pe-
MyTapuu JUA IPUYHUHEH MIPECTYIIEHUEM, TO UCK MOXET OBITh pACCMOTPEH
COBMECTHO C YTOJIOBHBIM JIEJIOM.

«[lenoBas penyrapus — nmpuobpeTaeMas B Iponecce MpodeccuoHab-
HOM WIHM NpealpUHUMATENbCKON JeATeJbHOCTH OOILECTBeHHas OlleH-
Ka, obuiee U LIMPOKO paclpocTpaHeHHOE MHEHUE O JAeJOBbIX Ka4yecTBax,
JOCTOMHCTBAX YeJOBeKa WM IOpuaUdYecKoro jauua. JleaoBas penyranus
OpraHu3anyuu 3aBUCUT OT 3¢PGEKTUBHOCTU OpraHusaluU IpeanpUuHU-
MaTEeNbCKOH NEeATEIbHOCTH, MecTa HaxXOXICHUS, IMPOAOIKUTENILHOCTU
CYILIECTBOBAHUS, U3BECTHBIX €My KaHaJlOB BBITOAHBIX 3aKYyIIOK U CObITA,
10OPOCOBECTHOCTH B OTHOLIEHUM ¢ KOHTPAreHTaMHu, cTaGUIbHOCTU 3THUX
OTHOLIEHWH U JPYTUxX OejIOBbIX KayecTB MpeanpusTus. [lenosas penyra-
UA ABJIAETCA ONHUM U3 YCIIOBUM yCTIELITHON AeATEIbHOCTU I0PUAUYECKO-
ro Juia»*?,

Ha ocHOBaHUM 3TOro onpeaeseHUss MOXHO BbUIETUTD CEAyIOUINe IIPU-
3HAKU JEeJIOBOH penyTapuy 10puaNYeCcKOoro Juna:

14 Tuxomuposa JI.B., Tuxomupor M.10. IOpuanyeckasa sHuMKIONeans. 6-¢ u3m., nepepa6.,
v pon. / noa pea. M.1O. Tuxomuposa. M.: Uzn-so Tuxomuposa M.IO., 2008. C. 240.
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Oco6eHHOCTH 10Ka3bIBAHAA BPE/a, NPUYHHEHHOrO ENOBOA PENYTALMN IOPHAHYECKOro MMya

1) menosas penyTalluss — 3TO KaTeropus XMHAMUYHAS, KOTOpasg Npuos-
peTaeTcs I0pUAUYECKUM JIMIIOM B PO1IECCE COOTBETCTBYIOHIEN nesiTe -
HOCTH,

2) 3TO MHeHue (O11€HKa), KOTOpOEe KOCTATOYHO IIMPOKO PACIIPOCTPAHEHO
(IpyruMu caoBaMu, caM (pakT HaTUuyus AeT0OBOM penyTauuu y Iopuauye-
CKOTO JIM1A TOJIXEH O1IEHUBATHCA KaK 001EU3BECTHBIN (PaKT MECTHOTO,
POCCUACKOTO WU MEXAYHAPOAHOTO MacllITaba, UHaye HaTUYKE Ne0BOA
penyTranuy X0pUANYECKOTO JIMLA TAKXeE JOKHO MOIIEXATh J0Ka3bIBa-
HHIO315);

3) 3TO MHEHUE NpeacTaBaseT cofoi O1eHKY AeJOBBIX KA4YeCTB IOpUanye -
CKOTO JIM1IA, [oJ KOTOPbIMU MOXHO [TOHUMaTh Ka4yeCTBO BBIIYCKAEMOIH
IPOAYKLUM WJIM OKa3bIBAEMbIX YCIYT, HAJEXHOCTh KaK l1apTHEpa B A0-
FOBOPHBIX OTHOLIEHUAX; MJIATEXECITOCOOHOCTh, JOOPOCOBECTHOCTD IPH
OCYLLECTBJIEHUU JEATEJILHOCTH, YECTHOCTD,

4) peyoBas penyraius — ycjloBUE YCOSHNIHON eI TeAbHOCTH OPUIUYECKOTO
JIN1aA.

M.X. A6apaxMaHOB a€T cefyIollee onpeaeseHue: Iea0Basi peryTalus
IOPUAUYECKOTO Juia (OpraHu3ayguMu) MOXET ObITh OxapaKTepU30BaHA KakK
HeMaTEPUATIbHOE 6J1aro, B OCHOBE KOTOPOTO JIEXUT OlleHKa pa3jInyHbIMU
YYaCTHUKAMHU YTOJIOBHO-IIPOLIECCYaNbHBIX OTHOIUIEHUN AEJOBBIX U HMHBIX
KayecTB COOTBETCTBYIOUIErO JM1A, MPOSIBIAIOMIMNXCA B COIMAJIbHO 3HAYU-
MO}t mesaTenbHOCTU»'C. CrenyeT NpU3HATh, YTO TOHATHE HEJOBON pery-
TalUs LIUpe, YEM OlIEHKA €ro KayecTB TOJBKO YYAaCTHHUKAMU YrOJIOBHOIO
cygonpou3BocTBa. JenoBas penyralusi OpUAUYECKOTO JULA — 3TO OLEH-
Ka KayecTB IOpUAUYECKOro JIMIa HEOMpPeAeeHHbIM YUCIOM JIUL — o01ile-
CTBEHHOCTBIO Ha ONpPENEIEHHON TEPPUTOPUU (MECTHOCTH).

C noHATUEM AEJIOBOM pernyTallud TECHO CBSI3aHbI IMOHATHE U IIPU-
3HaKU IOPUAMYECKOTO JINia. DTO MOHATUE NJIUTEIbHOE BpeMs, ¢ Havyana
pa3sBUTUA KanmUTaJIUCTUYecKuX oTHomeHui B Poccuu, paspabatsiBaeTcs
IrPaXX1aHCKO-IIPaBOBON HAYKOH, CyLIECTBYIOT pa3jIMYHbIE TEOPUHU IOPUAU-
yeckoro suua. B 'K P® (cT. 48) 3akperieHo caenywoniee onpeneeHne
IopUuanYecKoro Juua: «lOpuandyeckuM JIMIIOM NPU3HAETCS OpraHu3anus,
KOTOpass UMeeT B COOCTBEHHOCTHU, XO3JHCTBEHHOM BeAE€HUU UJIM Ofepa-
TUBHOM YIpaBJICHUU 000COBJIEHHOE MMYUIECTBO U OTBeYaeT 110 CBOUM
06513aTeTILCTBAM 3TUM UMYLLECTBOM, MOXET OT CBOET0 MMEHH PpHOOpETaTh
U OCYHIECTBJSITh UMYLIECTBEHHbIE U JIMYHbIE HEUMYIIECTBEHHbIC NpaBa,

313 B oT/MuMe oT MOpaIbHOTIO 61aronoyyuHs JNYHOCTH, KOTOpOE Mpe3loMHPYETCA.

316 AGpaxManoB M. X, OXpaHa MMYHIECTBa H AeJIOBOH penyTaliMH I0pHAHIECKHX IML B yTrOTOBHOM
npouecce Poccuu: aproped. AMC. ... KaH. 10pH. HayK. Tomck, 2008. C. 47.
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HECTU 0OS3aHHOCTHU, ObITH UCTLIOM M OTBETYMKOM B cyae». U.B. Enucees
olipeenseT OpUIUYECcKOe JUIO KaK PU3HAHHYIO rOCyJapCTBOM B Kaye-
CTBe cyObexTa IpaBa OopraHU3ayUio, KoTopasi obnagaeT 060CO0JEHHBIM
UMYIIECTBOM, CAMOCTOSITEJIbHO OTBEYAET ITUM UMYLIECTBOM IO CBOUM
0643aTeJIbCTBAaM M BBICTYIIAET B IpaXIaHCKOM 00OpoTe OT CBOEro UMeE-
HI'Y, TpagMUMOHHO BBIAE/SIOT TaKue MPU3HAKM IOPUIMYECKOTO JHUUA,
KaK opra’Hu3allMoHHOe eJUHCTBO, UMYILIECTBEHHAas1 060COOIEHHOCTD, ca-
MOCTOSITEIbHOCTh UMYIIECTBEHHONH OTBETCTBEHHOCTU, BBICTYIUIEHUE Op-
FAHU3ALUU B IPAXIAHCKOM 060poTe oT cBoero uMeHu*®. Haubonee Bax-
HBIMU [PU3HAKAMU IOPUANYECKOro JIULA SIBASETCS €ro UMYIeCTBEHHas
060CO6EHHOCTh U OpTaHU3AUUOHHOE €IUHCTBO, UMEHHO 3TU CBOWCTBA
M [TO3BOJIIIOT, B KOHEYHOM CYETe, HECTH OTBETCTBEHHOCTb U BBICTYNATH
B IrpaxJaHCcKoOM 06opoTe, BOBHE OT cBOero umeHu. Hanuyue y ropunu-
4YecKOro JUIla COOCTBEHHOTO HAUMEHOBAHUA OTJAMYAET €r0o OT BCEX UHBIX
JU1, TO3BOJAET paboTaTh HaJ JeJIOBOU pelnytalnuen, co3gaBaTh €€ U SIB-
JSIeTcSl HEOOXOOUMOM TPeAITIOCHIIKON rpa)kaaHCKONU IIpaBOCyObEKTHOCTHU
IOpPUINYECKOrO JULIA.

M.X. AbagpaxMaHOB Ha OCHOBE TIpaXJaHCKO-IIPAaBOBOro ITOHATUSA
IOPUANYECKOTO JHULA U OCOOEHHOCTER €ro OesiTeIbHOCTU B KAYecTBE I10-
TEPMEBIIET0 U IPAXAAHCKOTO UCTIIA B YTOJOBHOM IIpOlLIECCE HAeT caeny-
Io1Iee OlpeesieHUe I0pUIUYECKOTO JUUA B YTOJOBHOM IIpolecce, clipa-
BEUIMBO YKa3biBasi HA HEOOXOAUMOCTb 3aKpEIUIEHUSI 3TOTrO OIpeAesIeHUS
B YronoBHO-IIpoLecCYIbHOM Koaekce: «lOpuanyeckoe nuuo (opraHusa-
1[MI0) B YTOJIOBHOM IIpOLIECCE CAENYET TPAKTOBaTh KaK CaMOCTOATEIbHOTO
CyOBbeKTa YroJoBHO-IIPOUECCYANbHBIX OTHOLIEHU, 3apETUCTPUPOBAHHOTO
B YCTAHOBJIEHHOM 3aKOHOM IopsAaxke B EQAUHOM rocynapcTBEeHHOM peecTpe
IOpUINYECKUX JIUL, 0OJIaNAI0HIEr0 OpPraHu3aiMOHHBIM €IUHCTBOM U UMY-
[HIECTBEHHONW 000COBJIEHHOCTBIO, BCAEACTBUE ITOTO CIIOCOOHOrO 3aHUMAaTh
IPOLECCYATLHOE TMOJOXEHUE PA3NTUYHBIX YYACTHUKOB YTOJOBHOIO CYHO-
IPOU3BOACTBA U OCYIIECTBJAIOLIETO NMPOLECCYaNbHYIO JeATENLHOCTD IMO-
CpeICTBOM JEMCTBUI CBOUX OPraHoOB, HaUIEXAUM O6pa3oM YIOJHOMO-
YeHHBIX paGOTHUKOB U/UJH TIpENCTaBUTENEH» .

317 ['paxmaHcKoe npabo: yue6HukK. Y. 1. 3-e u3a., nepepab., u gon. / nog pes. A.Il. Cepreesa,
10.K. Toacrtoro. M.: Ilpocnexr, 1998. C. 120.

38 Cm.: KommeHTapHil k I'paxnaHckoMy Kofaekcy Poccuiickoit @egeparmu. Y. 1. 3-e u3a.,
nepepab., u gon. / nox pea. H.J. Eroposa, A.I1. Cepreesa, M.: M3n-Bo «Ilpocnexr», 2006.

C.111-112.

319 A6paxmaHoB M. X. OxpaHa uMynIecTBa W AeOBOH peNyTaliMH IOpHUIHUECKHX JIHLL B yTOOB-
HoM nponecce Poccun: asroped. auc. ... KaHA. IopHA. Hayk. Tomck, 2008. C. 132.
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OcobennocTi foxka3bisaknA Bpefa, NPHYMHERHOr 0 AENOBOA PENYTALUM OPHANYECKOTD nvya

HeobxonMMo OTMETHTB, YTO aBTOP BEPHO MPUILEN K BBHIBOAY O TOXIE-
CTBEHHOCTH MOHSTHI «OPraHU3alUA» U «IOPUAUYECKOE JTULO», YIIOTPE6isi-
eMoe B YTo10BHO-1IpoleccyaibHOM Koaekce Poccuiickoit Denepayumu.

B nutepatype BBICKa3bIBAIOTCH Pa3aANYHble MHEHUS 00 0OBEKTUBHO-
CTU UJIU CYOBEKTUBHOCTU TAKOTI'O NMOHATUSA, KAK «IeJIoBas pernyTalusgy.
Benp cyxnenue, ouleHKa Bcerma MMeeT ONPENEACHHYIO JOJIO CyOheK-
TUBHOCTHU; €CJIU AeJioBas pernyTauus NoaJeXUT OleHKe TOJbKO ydacT-
HUKaMH TIpoiiecca, To MMoA PTUM IIpearioyaraeTcd olleHKa TOJbKO TeMU
y4acTHMKaMH, KOTopbie BripaBe NMPUHUMATh PELIEHUS MO OETY, TO €CTh
clieqoBaTeaeM U CyIOM.

Crnenyet cornacutbcsa ¢ MHeuuMeM [LM. Pesnuka, K.M. Cxnosckoro o
TOM, YTO JeJioBas penyTraius CKIaablBaeTcs Kak IJIaHUPYeMBbIid pe3ysbrar
1ieJIEHaNpaBIeHHbIX JeUCTBUH 10pUAUYecKoro Juua. To, 4To ABAseTCH pa-
IIUOHAJIBHBIM, TJITAHUPYEMBIM, 1eJecoobpa3HbIM, caMo 110 cebe crnocobHo
K BHEIIHEN olleHKe, MO0 BHEIIHASI Oll€HKa KaK pa3 U COCTOUT B COTOCTAB-
JIEHUU OeACTBUI U pPE3YAbTATOB, L€ U NMOHECEHHBIX AJI1 3TOTO 3aTpar.
Llenecoobpa3zHocTh O3HAyaeT Kak pa3 coobpa3oBaHue, CONOCTABIEHUE LIEIU
M YCUJIUI 10 ee JOCTHXKEHUIOY?. Y B 3TOM cMbICIIE NMOHSATUE OeJIOBO pery-
TalM¥ HOCUT 0OBEKTUBHBIN XapaKTep, U Dosiee TOTO, IPUYHMHEHHBIA eif Bpen
MOXHO UCYUCJIUTD.

B oTiiMyuMe ot npaBa Ha YeCTh U JOCTOMHCTBO (PU3NYECKOTO JIM1|A, BO3-
HUKAJOUIEro y rpaxaH ¢ poXaeHUEM, eJoBas pernyTaiusg He BO3HUKAET
y IOpUAUYECKOro JiMlia ¢ MOMEHTa co3gaHug (peructpaiuu), oHa co3aa-
eTcsT UM LeJieHanpaBJIeHHbIMU TIJIAHUPYEMbIMU JEACTBUAMU B TEUEHUE
OIpeeIeHHOTO BPEMEHU U C OonpenejJeHHbIMU MaTepuaibHbIMU 3aTpaTa-
MU U YCUITUSIMHU.

Bce 3To rOBopHUT 0 TOM, YTO YMajleHUE AE€JIOBOH pernyTaluu SBIsSeTCs
00CTOATENLCTBOM OOBEKTUBHBIM U TIOIJIEXAIIMM J0Ka3bIBaHUIO, NOKa3a-
TeJbCTBA JOJKHBI HOCUTHL OOBEKTUBHBINA XapakTep, ObITH ITPOBEPIEMbBIMHU,
JOCTOBEPHBIMU CBENCHUSIMMU.

B yacTHocTH, B IMTEPAaTYpeE B OTHOIIIEH MU ITPeAMETA rPaX1aHCKOIo UCKa
(0OcTOATENLCTB, NMOMJIeXAINX NOKA3bIBAHUIO B CBSI3U C PACCMOTPEHHEM
IpaXJaHCKOTO UCKa) B YTOJIOBHOM Ipoliecce BbICKa3bIBAlOTCH CAEAyIolNe
CYXJEeHHUS.

TepMUH «ripeaMeT JOKa3blBaHUS» MO IPaXIaHCKOMY HMCKY B YIoJIOB-
HOM fnpotiecce 6611 BBeaeH K.C. HOnenbconoM. B npeaMeT JOKa3bIBaHKA
BKJIIOYAIOTCS OBCTOSATENbCTBA, MOUIEXALIUE JOKA3bIBAHHIO B CBA3HU € HEOO-

30 Pesuuk .M., CxitoBckmit K. . YecTb. JLocTOMHCTBO. [lefoBas pemyTallMsi: CIOPH C y4acTHEM
CMMW / nox o611, pesi. AoKT. opui. Hayk K.W. Cxiosckoro. M.: Craryr, 2006. C. 55.
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XOOUMOCTBIO pa3pelieHus] MpaxJaHCKOTo UCKa B YToJOBHOM mpouecce?.,
IOnenbcon B npeIMeT JoKa3biBaHUS FPaX1aHCKOIO UCKA B YTOJIOBHOM [1PO-
LIECCE BKJTIOUAJ CJielyIouue 00CToATe1bCTRA.

1) neitcTBUs, NPUYUHUBIIME BPEO B UX KOHKPETHOM BbIPAXKEHUM,

2) Hanuyue Bpeaa, MIPUYMHEHHOIO JHYHOCTH MU UMYLLECTBY, TAKXKE B €TO

. KOHKPETHOM BBIPaXeHUH,

3) Hajnuyue NPUYMHHOMN CBA3M MeXIy NeHCTBUSMU JIULA, IPUBJIEYEHHOTO
K YTOJIOBHOM OTBETCTBEHHOCTHU U BPEIOM;

4) BUHA NMPUYUHUTENS Bpena,

5) yMBbIces WU HEOCTOPOXHOCTH IMOTEPIIEBLIETO, @ €CIN MOcaeaHAS Oblia
onylieHa, To ¥ CTeNeHb e¢ BbIPaXXeHHOCTH,

6) pasMep NpUYUHEHHOTO Bpenaa.

B.4. IToHapuH yKa3piBajg Ha HeOOXOAUMOCTb BKIIIOYEHUS B OOCTOSITES b~
CTBa, MoJJIeXalue TOKa3bl BAHUIO, CAeNyIOLIHUE;

1) npapujibHOE YCTAHOBJAEHHE JIMlIA, KOTOPOE NPU3HAETCH rpaxaaHCKUM
MCTIIOM U IPaXAaHCKHUM OTBETYUKOM;

2) NpaBWJIbHOE YCTAHOBJIEHUE PaXJAaHCKOTrO OTBETYUKA 110 ey, CTelleHb
BUHBI TPaXkJIaHCKOTO OTBETYUKA B TIPUYUHEHUU OOBUHAEMBIM MaTepU-
aJIbHOTO Yiepoa;

3) UMyLIECTBEHHOE [MOJIOXEeHHE TPaX1aHCKOrO OTBETYN KA,

IIpuMepHO 3THU Xe OOCTOATENbCTBA BKIIOYA B NpeaMeT JoKa3blBaHUs
A.I. DYHOreHOB, JONOJHAA UX 0OCTOATENbCTBAMMU SABJISIIOIIMMUCS OCHOBA-
HUSIMU perpeccHbIX TpeGoBaH Ui B yrosoBHoM npouecce’?, H.B. Ky3HenoBa
CUUTAET, YTO OOCTOATEILCTBAMH, MMOMJIEXAIIMMUA JOKA3bIBAHUIO TPHU pa3-
pelIeHUHU rpaxaaHCKOro ucKa COBMECTHO C YrOJIOBHBIM A€JIOM, SIBJISIOTCS
cleayolue:

1) uHbBIEe, KpOME YroJIOBHO-IPABOBbIX, OCHOBAHUSA IIPUBJEYEHUA JULA
K I'paXX1aHCKO-PaBOBOH OTBETCTBEHHOCTHU ((HaKT COCTOSHUS B POIACTBE,
($akT yCHIHOBJIEHUS, YCTAHOBJIEHUE ITONEYUTEbCTBA B OTHOLLIEHUHN HECO-
BEPIIEHHOJIETHUX MOACYIUMBIX);

2) oOCTOATENBCTBA, MPU KOTOPHIX GbUI MPUYUHEH Yiepb (HarnpuMmep, Ha-
JIMYUE WU OTCYTCTBUE BUHBI CAMOTO MOTEPIEBIIETO, IPOTUBONPABHOCTD
WJIN aMOPaIbHOCTb MOBEAEHUS MOTEPNEBUIETO, HHAUBUAYAJIbHBIE OCO-

21 FOpenbcon K.C. INpoueccyansHble BONpoCh CyneGHOr0 paCCMOTPEHHS €)1 O BO3MeLIEHHH
Bpena // Coperckas loctHiMa. 1964, Ne 17. C. 14,

32 [ToHapun B.S. [Tpon3BoacTso no rpaxaaHcKOMy MCKY NpH paccieloBaHUH yToJOBHOTO f1eJ1a,
Bopouex, 1978. C. 70.

72 urorenos A Tlpeamer nokaspiBaHHsI NPH NPOU3BOACTBE NO rpaXXIaHCKOMY HCKY B yro-
JIOBHOM Npouecce: aBroped. nuc. ... Kaua. opva. Hayk. KpacHollap, 1998. C. 25-26.
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O€HHOCTU CaMOTO MOTEPNEBLIET0)*?; 0BCTOATENBCTBA, MOATBEPXKIAIOLIH e
pa3sMep yuiep6a (HarpuMep, HUIMYUE WK OTCYTCTBUE BUHBI CAMOTO MO-
TepHeBLIEro, ero MHAUBUAYATIbHBIE OCOOEHHOCTH);

3) obcTOATENbCTBA, MOATBEPXKIAIOLUINE pa3sMep YiuiepOa, IpUYNHEHHOTO
OOHUM 1 TEM XK€ JIMIIOM pa3iUyHbIMU MPECTYIVIEHUSIMU IIPH pEATBHOM
COBOKYITHOCTH MPECTYIJIEHUH U OOCTOSITENBLCTBA, MOCAYXHUBLINE OCHO-
BaHHEM JUIS B3bICKAHUS CYMM B ONpeAeIeHHOM pa3Mepe B BO3MeEIeH e
yiiepba, NpUYNHEHHOTO KaXIbIM IIPECTYIIEHUEM:

4) MarepuasibHOE MOJ0XEHUE BUHOBHOTO;

5) oO6CTOATENBCTBA, BAUSKOIIME HA ONpEAeSeHUe BUIAa OTBETCTBEHHOCTHU
(mosieBas WIK coiMaapHas);

6) OGCTOATENbCTBA, UCKIIOYAIONIME BUHY pOAUTE el WM oneduTenei He-
COBEPLUEHHOJETHUX NOACYIUMBIX B BOSHUKHOBEHUU Bpea.

T. P. [anumoB B npegMeT JoKa3bIBaHUS TpaxAaHCKOTO UCKaA 10 YTOJIOB-

HOMY JeJy BKIKYaeT:

1) obcTosATeNIbcTBA, XapaKTEPU3YIOILIME NPECTYIVIEHUE, €r0 BpeJOHOCHBIE
MOCJEeACTBUS, UX XapakTep (BUA Bpela, NPpUYMHEHHOFO NPECTYIJIEHU -
€M, — UMYILLECTBEHHBIN, PUINYECKU N, MOpATIbHBIH) U TPpUYUHHYIO CBA3b
MeXAy NpecTyIJIeHUEM M NTOCIIeACTBUSMU;

2) 0o6cTOsITENbCTBA, YKa3bIBalOLINE HA JUO, KOTOpOE MOXET OBITh IMpH-
3HAHO IpaXJaHCKUM UCTIHOM, U JHUIO0, KOTOpOe MOXET OBITh ITPU3HAHO
rpa>K1aHCKUM OTBETYUKOM;

3) obcTosSTe/IbCTBA, XapaKTepU3YIoL e BUHY OGBUHSAEMOTO U TPaXAaHCKOTO
OTBETYHUKA (NTOATBEPKAAIOLIIUE €€ HATMYM e, YCTAHABJIMUBAKIIHE ee GOPMY
U BUI, CTEINEHb BUHBI);

4) 0OCTOATENbCTBA, IPU KOTOPBIX ObUT IPUUMHEH Bpell, U OOCTOSITEILCTBA,
CBUAETEJLCTBYIONIME O HAIUYUU BUHBI N1OTEPIEBIIETO;

5) obcTosiTeNnbeTBa, CBUAETENBCTBYIONIME O HAJIMYMU MTpOLIeCCYaTIbHBIX ITpe/i-
MMOCBUIOK IS [IpeAbsSBACHUS rPaXIaHCKOro MCKa,

6) OOCTOSATENILCTBA, ABIASIOWIMECS OCHOBAHMEM pErpeccHBIX TpeGoBaHUMN
B YTOJIOBHOM fpoiecce’®;

7) 0OCTOATENBCTBA, XapaKTEpU3YIOLIME UMYLIIECTBEHHOE [MOJOXKEeHHe OOBU-
HAEMOTO (rpaXXJaHCKOTO OTBETYMKA), & TAKXKE UMYIIECTBEHHOE ITOJI0XKE-
HUE MOTEpIeBUIEr0O rPaXXAaHCKOTO OTBETYUKA;

3% TIpMMEHUTEILHO K I0pUINYECKOMY MLy KaK NOTeprneBlIeMy B KaYeCcTBe TAKUX HHIANBUIY-
AJIbHBIX OCOBEHHOCTEH BLICTYNAET «ieJIoBasi penyTaius»>. MMeHHO 9TO KaueCTBO I0pUAHIECKOro
Anua — obJaJaHue MHAM BULyAIbHOH «1e0BOM penyTantei» — 1 OTIHYAET OAHO IOPHANYECKOE
JMLO OT ApPYroro.

325 9T0 OCHOBAHHE — NPOSABACHHE [TO3M LIMH aBTOPa O BO3MOXHOCTH pACCMOTPEHUS perPECCHBIX
MCKOB COBMECTHO C YIOJIOBHBIM JE/IOM,
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Inasa 3

8) ob6cTosITeNnbCTBA, BANAIOIME HA UCTIOJIHEHNE TIDUTOBOpa B YaCTH I'Pax-
NAHCKOTO McKa (B 4aCTHOCTH, OOCTOSITENILCTBA, NOATBEPXKIAAOLINE
pa3Mmep yulep6a, IPpUYUHEHHOTO OHUM M TE€M Xe JINLIOM PasjIndHbI-
MU TMIpecTyIJIeHUSIMU NIPU PEATbHOM COBOKYITHOCTH IMpeCTYIINIEHHH,
U 0OCTOgTENbCTBA, MOCTYXKHBIIINE OCHOBAHHEM IJI B3LICKAHHS CYMM
B ONIpefe/ISHHOM pa3Mepe B BO3MELLIEHHE YiepOa, IpHYNHEHHOTO KaxX-
IBIM TIPECTYIITICHUEM). 4
Bce 3T B3migAbl OCHOBAHE! Ha OIpeleIeHUH TIpeAMETa NOKA3hIBAHUS

B I'paXIaHCKOM M apOUTpaXHOM IIpoliecce, B KOTOpbIH TpaaAuLMOHHO

BKJIIOYAIOTCS KaK MaTepHasbHble, TaK U ITPOLECCYATbHBIE OOCTOSITE/ILCTBA.

B oTHOmIEeHMH NTpeaMeTa NOKa3bIBAHUS B I'paXAaHCKOM IIpoliecce BbicKa-

3bIBAIOTCA clenyomme no3uuu. lTak, .M. Yeuor cuuraet, YTO npeaMeT

NOKa3bIBaH NS ONpeleNsieTCs MPeXaAe BCero conepXaHUeM MCKOBBIX Tpe-

OoBaHMI U BO3paKEHMU CTOPOH, OOHAKO MpeaMET NOKa3bIBAHUS 3TUM He

HCUYepIIbIBaeTCs, MMOCKOJbKY 3aKOH yKa3blBaeT Ha HEOOXOAMMOCTL YCTa-

HOBJIEHUS M MHBIX OOCTOSITEJILCTB, UMEIOLUIMX 3HAYEHHUE JJIS1 [IPaBUJIBHO-

ro paspemieHus aena. [loaToMy B npeaMeT NOKa3bIBaHUS NOJIKHBI OBITH

BKJTIOUEHB! TakXe (paKThl, UMeIollue 3HaUeHue 1 MpaBUJIbHOTO pa3pe-

IIEHUS Niesla, Ha KOTOpbIe CTOPOHBI IO KAKUM-JINOO0 IIpUYMHAM He cChlja-

I0TCH; aKThl NpollecCyaabHO-IIPaBOBOI0 3HAYEH U, a TaKXKe AoKa3aTeNb-

CTBEHHBIE (haKThI*%.

[1pn paccMOTpeHNH MCKa O BO3MELLIEHU M Bpella, IPUUNHEHHOTO IeJO-
BOM peIyTalMK I0OpUAMUECKOTO JIUIIa, COBMECTHO C YTOJIOBHBIM IE/IOM YaCTh
00CTOSTENbCTB, BXOASLIMUX B OOCTOSTENbCTBA ITTABHOTO (DakKTa, 10Ka3biBaeT-
C9 CTOpOHO 0OBUHeHHS. K TakM 00CcTOsITE/ILCTBAM OTHOCSITCSI: COBEpIe-
Hue O0lieCTBEHHO OMACHOTI0 NeTHUSI, BAHOBHOCTD JIM1[a, XapaKTep U pa3Mep
Bpella, IpUUMHEHHOTO MpecTyIieHneM. OIHaKo Bpell IEJIOBOW penyTaluu
MOMJIEKHUT NOIMOJHHUTEILHOMY OOKa3biBaHMIo. Henb3sl He cornacuThes ¢
TeM, 4TO OpeMsl TOKa3bIBaHMS Bpella NeJIOBOM pellyTalnn HOJXHO JIEXaTh
Ha UCTLE, B CIyYyae eCc/IM O0CTOATENILCTBA, MTOAJIeXalllUe YCTaHOBIEH 10, BbI-
XOIAT 32 paMKH OGCTOSITENILCTB [MIABHOTO (pakTa U 00pa3yloT NOMOJTHUTE -
HbIA TIpEnMeET ToKa3bIBaHHS.

Pacnipenenenmne oGeTOATENBCTB MeXAY IJIaBHBIM (DaKTOM U IOIOJIHU-
TeJIbHBIM TPEAMETOM NOKa3bIBaHHUS IMOIMPOOyeM IpOC/EAUTh C IIOMOUILIO
aHaJIn3a TAaKUX COCTABOB, KAK HE3AaKOHHOE HCIIOJIb30BaHHE TOBAPHOTO 3Ha-
Ka (4. 1 ¢t 180 YK P®) n He3akoHHOE MONyYeHHE U pasriiallieHHe CBeNe-
HUH, COCTABJIIOUINX KOMMEPYECKYIO, HAJIOTOBYIO UM DAHKOBCKYIO TaliHY

3% T'paxnaHCKUi npouecc: yue6Huk / noa pea. B.A. Mycuna, H.A. Yeuunnoit, JI.A. Yeuora.
M., 1997. C. 193.
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OcoGenHOCTH foKa3biBaHHA BPEAa, NPHYMHEHHOrO AEJIOBOH PenyTauMu 1opHAMYECKOro Jnya

(ct. 183 YK P®). B xayecTBe NoCneACTBUS 3TUX NIPECTYIUIEHUI BHICTyIaeT
yMaJleH e IeJIOBOM pellyTalluy I0pUANYECKOrO JIN1A.

O.A. TlewiKkoBa NpHBOIMT Cy4aii, Mpounsolueniuunii B 1878 . B Mockae,
korga Kymel, A. [lonos, yupenuB TOproBuiii oM nox GupMoii «A. [1omos
1 K», TOpropal 4aem, CHaGAMUB €ro 3TUKETKaMHU, CXOAHBIMHU C 3TUKETKAMMU
M3BECTHOM yxe B TO BpeMs uaiiHoi GupMb «bparbs K. n C. [Tomosel». Kak
TOJILKO TOPToBHii 10M «bpaThs K. n C. [lonoBei» xonaralicrBoBai nepen fe-
[IapTaMEHTOM TOPTOBJIM M MaHy(paKTyph! O MOJYUeHUHN pa3pelleH U Ha nu3-
ME€HEHHUS BHellIHEeTo Buaa 3THUKeToK, A. ITonoB He3aMeIUTEILHO BHOCHJI
COOTBETCTBYIOLLNE U3MEHEHUS B CBON 3TUKETKU. DTUKETKHU TOProBOTo IoMa
«bparps K. u C. [lonosbl» u ToBapuiiecTa «A. ITonoss n K» okasanucek
HaCTOJIbKO CXOMHBIMHU, UTO 4au OO0OUX PHUPM HEBO3MOXHO OBUIO OTJIMYKTH
apyr ot apyra. Takoe oOCTOATENBCTBO BBOAWIO B 3a0Jy>KACHUE UL, NIPHU-
oOpeTraBILUIMX 3Ty Npoaykuuio. B pe3ynbrare oueHb AYpHOTO KayecTBa yas
«A. TlomoB n K» ycraHOoBMBIUasics claBa (menoBasi pellyTanusi) YaHoOM
¢upmbt «K.u C. ITonoBwi» crasa magarb. KpoMe 3Toro, 6bU10 yCTaHOBIEHO,
yTo upMa «A. [1onos u K» mponszsoauia nponaxy Apyrux peaMeroB, UC-
10J1b3ys BHELIHI0I0 (GOpMy TAKOTO Xe (pabpnkaHTa ellle OGHONH M3BECTHOM
¢bupmel. B pesynsrare 3THX neiicTBUi yaiiHaa dupma «K. n C. ITonoBsi»
CTa/Ia TepIieTh YOBITKA B BHE HEIONYYEHHBIX TOXOM0B, ITOCKOJILKY ITOKY-
[arejil CTajdyd MeHblle Mpuodperarbh 3TOT TOBAp, IPaXXIaHCKOE 3aKOHONA-
TEJILCTBO TOIO BpE€MEHM He 3HAJIO TAKOTO IpaXJaHCKO-IIPaBOBOro IEINUKTA,
a YroJIOBHOE 3aKOHOAATEJILCTBO HE 3HAJIO TAKOro IpecTyrvieHus. [1oaroMy
{.H. [1neBako BeicTynass B cyneOHOM 3aceJaHUM B KayecTBe 3aiiMTHUKA
MHTepecoB ToproBoro aoMa «bpares K. n C. [1onoBul», cehiasicsi Ha cyneo-
Hy1o TpakTuky @PpaHuunu. OH MIpocui Cya pelinTh BONpOC O BO3MElLIEHNH
yOBITKOB, TOHECEHHBIX B pe3ynbTare MOIUeHHUYECKUX IEeHCTBMH OparheB
A. n C. [lonoBhX, 110 aHAJIOTHH ¢ MEXIyHapOmHO# cyneOHOMN MpaKTHKOH.
Cyn, BBIHOCSI BEpAYKT, YIOBJIETBOPHI TPeOGOBaHMS HCTLA B IIOJIHOM OOBEME.

B ob6cTosTenbeTBa I1aBHOTO (haxkTa 1o aenaM O HE3aKOHHOM UCIIONB30-
BaHUM TOBApHOTO 3HAKa, 3HaKa OOC/TyXUBAHHUS, HAMMEHOBaHUsl MECTa [IpO-
MCXOXJIECHUS TOBapa WM CXOHHbIX ¢ HUM ODO3HaueHUM Ui OGHOPOAHBIX
TOBapOB BXOASAT CIIEAYIOLIHE:

1. ToBapHBI# 3HaK, 3HaK OOCNyXMBaHMUSI U HAUMEHOBAHUA MecTa IpO-
MCXOXIEHMS TOBApOB IIOTepIIeBIEro (I0pUAMYECKOTO JIMLa) NOIKHBI OBTD
HaIeXAIINM 06Pa3oM 3aperncTPUpOBaHbl B COOTBETCTBHM cO CT.CT. 1480

n 1518 'K PO.

2. ToBapHbIit 3HaK B OTHOILEHHHM IPAXJaHCKOTO OTBETUHKA JOJDKEH OBITh
«4YXKHM», TO €CTh NoCNeIHUH MONb3yeTcss UM He3aKOHHO, U MPaBo IOJIb30-
BaHUS B 3aKOHHOM MOpsAAKe BUHOBHOMY HE II€peiaBajloCh.
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3. IlpeameToM MpecTymeHHSI MOTYT OBITh HE TOJIbKO CaM TOBapHbBIA
3HaK, 3HaK OOCIyXMBaHUS 1 HAUMEHOBAHUS MeCTa ITPOUCXOXIEHUS TOBA-
POB, HO M CXOIHbIE C HHMHU 3HaKH, NIpUMeHsaeMble [T 0003HaYEeHUSI OIHO-
pOIHbBIX TOBapoB. I1pyn pacCMOTPEHNN BONIPOCa O CXONHOCTH 3HAKa TOJKHO
OBbITH 00SI3aTENILHO YCTAHOBJIEHO, B YeM CXOXeCTh, & B UeM pa3JInyus ToBap-
HBIX 3HAKOB, 3HAKOB OOCIIY>)KHBAHUSI 1 HAHMEHOBAHUS MecTa NPOUCXOXIe-
HUS TOBApOB, HUCIOJIb3YeMbIX BAHOBHBIM, C TOBADHBIMU 3HAKAMH, 3HAKAMHU
O0CIIY)KMBaHHS U HAUMEHOBaHHsI MeCTa TIpOUCXOXIEHUS TOBApOB IOTEP-
neBlIero (IOpUIANYECKOro JnLa).

4. He3akOHHOE HCIONIB30BaHNE TOBAPDHOIO 3HaKa, 3HAaKa OOC/yXHUBa-
HUSA, HAUMEHOBAHUS MeCTa MPOUCXOXIEHHUSI TOBapa UM CXOOHBIX C HUM
0003HaueHUH JJISI OMHOPOAHBIX TOBAPOB — 3TO NMPUMEHEHUE UX Ha TOBapax
1 (HX) YIIAaKOBKe, B peKjlame, NeYaTHbIX H3HaHUSIX, Ha oQULIHATbHBIX OJIaH-
Kax, Ha BbiBeCKax, [IpU IeMOHCTpalld1 SKCIIOHATOB.

He3akoHHOCTb O3HayaeT:

a) 4TO IOpUANUYECKOe U Pu3ndyecKoe JULO NMPpHUMEHSET TOBAPHBIN 3HaK,
3HaK OOCIYXXHBaHUs, HaHMEeHOBaH s MecTa IIPOUCXOXAEe HUS TOBapa 0e3
CBUIECTENILCTBA O €T0 perUCTpallMK; U1K Oe3 1OroBOpa O Mepeaaye papa
Ha HCIIOJIL30BAHHE 3TOr0 TOBApHOIO 3HAKa;

6) ecny ropuaUYecKOe UK HU3NUECKOE KO IPUMEHSTIOT B KAUECTBE 3HAKa
0003HauYeHUSI CBOUX TOBAPOB U yCIIyT 0003HAUe HUS, TOXJIECTBEHHbIE MU
CXOIIHbIE IO CTeTIEHN CMELLIEHUS C YY) KUMH TOBAPHBIMU 3HAKAMH, 3HaKaMu

! ODCNY>XMBaHUS, HAKMe HOBaAHHeM MECT NIPONCXOXIEHUS TOBapoB*?.

i 5. Ilpsgamo# yMbIcell BAHOBHOIO JIH1IA.

6. BUHOBHble — 4YacTHbIE JIMLA, MHIAUBUAYAJIbHbIE TIpeANIpUHHUMATENH,
PYKOBOAHUTENH U pAIOBble paOOTHUKH 10PUINYECKUX JIULL.

7. HeonHOKparHOCTb e THUS UM KPYTHBIA yiepO. YroloBHas OTBET-
CTBEHHOCTDb MOXET HACTYMNaTh 0€3 yCTAaHOBNEHUS yiiepda, IpUUUHEHHOTO
norepneBilieMy (0OpUanYecKOMY TuLy). B aTom ciydae yiepd BHIXOAUT 32
PaMKN ODCTOSTENBLCTB, BXOMSUIMX B ITIABHBIH (haKT, ¥ MOXET BBICTYIATH
JNIWB KaK ordAryaponiee o0CTOATENIbCTBO, NOoMLeXalee y4eTy IpyU Ha3Ha-
YEHUN HAKa3aHUS B COOTBETCTBMU C 1. «O» 4. 1 ¢1. 63 YK PO nm. 6 u. |
ct. 73 YIIK PO.

JIONONTHUTENbHBIMY OBCTOATENILCTBAMY TIpU 3asBJIIEHUH IPaXAIaHCKOTO
HCKa O BOBMEUICHUH Bpelia, IpUUMHEHHOTO AeJIOBOY penyTanuy OyayT:

*” B cOOTBETCTBUM € MHGDOPMALIMOHHLM THCHMOM Tpe3auanyMa Bhiciiero Ap6UTpaXHoOro
Cyna PP Ne 19 ot 29 utonsa 1997 r. Ap6UTpaxHbIE CYabl JOKHBI BbISICHUTD, O KAKUM KOH-
KpeTHO NMPHU3HAKAM CXOACTBA IIPOUCXOANUT UX CMCLIeHHe, U YCTAHOBUTD, HE MCIIOAbL3YeTCs JIU
CXOXMH TOBAPHBIN 3HAK JIaXe B YacTH 3neMenTa. Cm.: O630p NPakTUKKU pa3pellieHus CIOpoB,
CBSI3aHHBIX C 3alllMTON HA TOBapHbLI 3HAK,
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Oco6eHHOCTH JOKa3biBaHWA BPEAA, NPUYMHEHHOTO AENOBOA PEAYT LN IOPHAHYECKOrD NULa

1. Hajnnune nenoBoi penyTalny y NOTEPHEBLIErO IOPUINYECKOrO JM1IA.
DTo 0OCTOATENBCTBO MOXET HE IOMJIeXaTh JOKA3bIBAHUIO, €ClIU AeJIOBad
penyrauns onpeacIeHHOToO IOPUANYECKOT0 TNUa — (aKT OOLIEN3BECTHBIA.

2. IlpnynHHadA CBA3b MEXIY HE3RAKOHHBIM UCITONb30BAHHUEM TOBAPHOrO
3HaKa, 3HaKa O0CNYy)KUBaH NS, HANMEHOBaHUSI MECTa MPONCXOXIEH M TOBapa
WIHN CXOIHBIX C HUM 0003HaYe HUiA 1151 OTHOPOXHBIX TOBAPOB U NPUYNHEH -
HBIM YLIEPOOM; TIpNYEM YLIEPO MOXET BbIpa3UThCs KaK B peajlbHOM BpeJe,
TaK U B HEMOJIYYe HHBIX OXOAaX, B YCTAHOBIIEHU N KOTOPBIX €CTh HEKOTOPbIE
OCOOEHHOCTH, B YACTHOCTH, HEMOJYUeHHBIE TOXOAbl BCEraa MOryT ObITh
YCTAHOBJIEHBI TONTLKO ¢ HEKOTOPOH NoJIeH BEPOSITHOCTH.

Tak, B 1opuInYECKOH JINTEpaType COBETCKOIO BPEMEHM YKa3bIBAJIOCD:
«[Tpu onpeneneHun HeMoOJy4eHHBIX JOXOA0B Mpe ANPUATUN, KOOIIepaTUBOB
332 OCHOBY JOJDKHbBI Oparbed (pakTuyeckue, Ho 3a04HO OOOCHOBAHHEIE B CO-
OTBETCTBMM C YCTAHOBJACHHBIMM 3KOHOMMYECKUMHU KpUTepusMH (00Lile-
CTBEHHO HEOOXOAUMBIE 3aTpaThl, TOTPEONTEILCKHE CBONCTBA NIPOAYKIINH,
KayecTBO NMPOAYKIIMHM (TOBApOB M YCJAYT), PeHTa0EeNbHOCTL MOTepIleBIueil
yOBITKM OpraHm3ai iy, KOTopble MOTYT COBIIQarh C IIaHOBBIMH). Ecan
XK€ HeMmocpeACTBeHHBIM OOBEKTOM MNpaBoHapylueHUs Ccrajia NpOoRYKiUs
(ycnyru), Koropag elle (GaxTuiyecKu He BhINyleHa (UeMy NpelsTCTBOBAJIO
IpaBoHapylleHne) M, 3HayuT, ee pakrnyeckag ce0eCTOMMOCTh HEU3BECT-
Ha, — YYHUTbIBAETCH JHUIID [J1aHOBas ce6ECTOMMOCTb» %,

3. Pa3Mmep peajibHOro yiepoa, Hermoayye HHble LOXOAbl, CBA3aHHbIE TPU-
YUHHOM CBI3bIO C YMaJICHUEM AECJIOBOU pellyTallny I0OpUINyeCcKOoro JnIa.

Ilon peajibHbIM ylIepOOM IPUHATO NMOHHUMATb KaK pacxoabl, KOTOPHIE
MU0 dakTHyecky NMMOHECNIO, TAK U PacXodbl, KOTOPLIE JINLO JOMKHO OyAeT
IPON3BECTH JJISI BOCCTAHOBNAEHMNS HapylUeHHOro npasa. B noHgarue peajb-
Horo yuiepdba BXoauT yTpara Win NoppexaeHue nmyiectsa. Ilon ynyuieH-

"~ HOW BBIrOJOM NOHMMAIOTCS HeIOJNYUYEHHBIEe NOXOAbl, KOTOphie JIULO MO-
Jy4uio OH NPy OOBIYHBIX YCAOBUAX I'PaXaaHCKoOro obopora, eciamn Obl €10
IIpaBo He OBIJIO HapylleHO.

4. YcTaHOBJIEHHMIO MTOLIEXAT TAKKE 3aKOHHbBIE OCHOBAHUS 17151 NP U3HAHUS
JINLA TPaXX JAHCKUM MCTLIOM M I'PpaXJIaHCKHUM OTBETYHUKOM.

B cnyyae npusiedyeH us K yrojl0BHON OTBETCTBEHHOCTH paboTHMKa ITpelt-
NPUATHS, KOTOphI BMHOBEH B HE3aKOHHOM MCITIONbL3OBAHUKU TOBAPHOTO
3HaKa, 3Haka oocayXnBaHusg, HaUMEHOBaHNS MecTa IPOUCXOXAEHUS TOBa-
POB WM CXOOHBIX ¢ HUMH ODO3HAYEHNN, COBEPILLIEHHOTO MpH UCIIOTHEHNH
UM CBOMX CJIYXeOHBIX 00f3aHHOCTEH, UMYHUIECTBEHHYIO OTBETCTBEHHOCTD

3% NMounos C.E., NaHues B.B. BoaMelleHWE Bpeia MO COBETCKOMY 3aKOHOAATEILCTBY. M.
IOpuanueckas aureparypa, 1990. C. 59.
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32 HEro HeceT IOpUANYEcKOe JINIO, paOOTHUKOM KOTOpPOIO OH SIBJISIETCS
(cT. 1068 TK PD).

5. YCTaHOBJEHMIO MOMIEXUT TAKXKEe U UMYUIECTBEHHOE T1OJIOXEHNE
IPaXNaHCKOTO OTBETYMKA M MHBIE 0OCTOATENbCTBA, yKazaHHble B CT. 1083
'K P®. D1u 006cTOSTENbCTBA YCTAHABIUBAIOTCS M YYUTHIBAIOTCS, TOJIBKO
€CJIN B Ka4yecTBe IpaXI@aHCKOI'0 OTBETYMKA BHICTyNaeT rpaxiaaHuH. Cra-
Tbsl 1083 He NMpuMeHseTcsl, KOTA2 B Ka4YeCTBE I'pa)XIaHCKOI'o OTBETYHKA
BhICTynaeT ropuandeckoe JULO. Tak, BepxoBHbtit Cyn, oTMeHsIS pelueH e
[1pesnanyma ToMckoro obJacTHOro cyna, B CBOEM OIpeAeIeHUN yKasall.
«CyaoM ycTaHOBJEHO M MaTepHuajlaMy Jelia MOATBEPXIeHO, YTo 17 anpe-
ns1 1996 . sBpayoM Y3noBoit 6onbHUNE cT. ToMck-2 3anagHo-CUOHpcKOn
Xene3Hoil goporu X. Obijla IpOBegeHa oIepalus Mo CHIATHUIO ¢ HOTHU pa-
Hee YCTaHOBJIEHHOW B CBSI3M C €€ NepesIOMOM (PUKCHUPYIOIEH MAACTHUHBL.
B niponecce onepauum UCTIY NpUYMHEH MEPEJIOM KOCTH, TOBpEXJIEHA €€
4YacTb, 0Opa30BAICS CKOJM. KpoMe Toro, Xupyprom He ObLIN U3BJIEYEHbI Ye-
ThIp€ KpeleXHBIX 1Iypyna U 00JIOMOK KOCTH, B KOCTH IIpOONEPUPOBAHHOM
HOI'M OCTaJICs 00JIOMOK cBepJia. B pesynbsrare HekauyecTBEHHO cAeJaHHOMN
onepanuu or 17 anpeng 1996 r. X. norpeboBajiach enie OgHA onepanus,
IIpoBeic HHASA B KIMHNUECKOM roclinralie, B pe3yabraTe KOTOpOU U3 KOCTH
ObLIM yaaJleHbl BCE MHOPOAHBIE Tejla U yCTaHOBNeH anmnapar Enuzaposa.
JlnuTenbHoe BpeMsl IO BUHE OTBETUMKA MCTEI] MCIBITHIBAI (PU3NYECKHUE
CTpagaHus, nepeMemiancsd Ha KOocTuagXx. KpoMe Toro, ¢ neTckux et
3afABUTeNIb 3aHUMAJICS PyTOOJIOM, HaMepeBaJICs CTaTh NPpo¢eCCHOHAIbHBIM
(GYyTOONNCTOM, OOHAKO B pe3yJIETaTe ONepaTHBHOIO Jieue H S, IPOBEAE HHOTO
Bpa4yoM y3710BOH OONbHHULBI CT. TOMCK-2 ¢ HapyllIeHHeM YCTaHOBIEHHBIX Tpe-
OOBaHMH, 3aHUMATBCS JAHHBIM BUIOM ciopTa X. y)Ke He MOXeT. B nepuon
HaXOXOEHUsI UCTIA Ha NU3JIEYEHUN y Hero poaniics pebeHOK, HO TOMOILIH
(MaTepuaJIbHOK N (hU3NYecKoii) B ero cofepXaHUM 3asiBUTENb OKa3aTh He
MOIL, TaKXXe UCIBIThIBAas 110 3TOMY NOBOAY HPABCTBEHH ble CTpaJaH Usl.

WUcxong m3 stnx obcTosiTeNbCTB M TpeOGOBaHMiT 3aKOHa, cyn OBOCHO-
BaHHO M MIPaBOMEPHO ONpeAcTNI UCTLlY KOMIIEHCAL U0 MOPAJIbHOTO Bpeaa
B 50 000 pyo..

M3MeHss pellieHne cyfa B 3TOM YacTH M CHUXasi pa3Mep KOMNEeHCALHHU
B IBa pa3a, Npe3uanyM oOJacTHOIO cyfa cocjialicg Ha To, UTO pasMep MO-
PAJIbHOTO BpEla ONpefAcsieH CYAOM 0e3 yyeTa KOHKPETHLIX OOCTOSITENbCTB
Aena, OQHAaKO B HEeM 3aKTI0YaeTCs 3Ta «KOHKPETHOCTb», [Ipe3nnnym He yka-
341, 1 YCTAHOBJICHHBIE CyqOM ODCTOSTEJbCTBa IIpUUNHEHHUS UCTLY HpaB-
CTBEHHBIX M (PU3NYECKHMX CTpaJaHU}, MNOCIYXHUBIUME OCHOBAHHUEM IS
B3bICKaHHS B €T0 ITOJIL3Y UX KOMIIeHcaluy B pazMepe 50 000 py0., He onpo-
BEPrHYTH ¥ [TOX COMHEHHE HE NOCTABJIEHbI.
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OcobennocTn noxka3biBaHna Bpeaa, APMYNHEHHOTO AEIOBOH PENYTALUMM ODHAHYECKOrD nHya

TakuM 0GpasoM, HaJ30pHass MHCTAHUUA JONYCTWIa NEPEOLEHKY YCTa-
HOBJIEHHBIX CYIOM OOCTOSTEILCTB AeNa.

HenpaBoMepHbIM IBJISIETCA YTBEPXACHUE NIPE3UANYMa 0BTACTHOTO cyaa
M O HeODXOIMMOCTH y4eTa 110 JaHHOMY JieNly UMYIECTBEHHOTO MONOXKEHUS
oTBeTumka. Takoe npaso 4. 3 ct. 1083 'K PP npenocrasieHo cyay ToJb-
KO B c/lydae IpUYNHEHNUSA Bpeia IPaXIaHNHOM, & HE IOpUANYECKHUM JIU1OM,
K YHCIY KOTOPbIX OTHOCHTCH OTBETUMK — VY3noBas OoJibHMLA CT. ToMcK-2
3anagHo-CHOUPCKON XeNe3HoN NOpOrM — M KOTOpbIi Ha OCHOBaHUM
cT. 1064 00s13aH KOMIIeHCHPOBAThb NOTepIeBIIIEMY Bpel»>?,

Ob6crosiTeNnbeTBAMH, BXOASIMMHU B rIaBHbIM dakr Mo nenaM o «Heza-
KOHHOM TOTYYeHUH U pa3riiallieHUU CBeIeHUH, COCTABISIOIMX KOMMepue-
CKY10 M OaHKOBCKYIO TaiiHy» (cT. 183 YK P®), apnsioTcd cieayoume:

1. CBeneHus, KoTopble ObIIH pa3riauleHbl, OTHOCATCH K OXpaHsIeMoil 3a-
KOHOM TalHe

2. Cobupanne HHPOpPMALIMUA, KOTOpas COCTABIISIET OXpaHIEeMYIO 3aKO-
HOM TaiHYy. JIOJDKHBI OBbITh YCTaHOBJIEHBI CIIOCOOLI €€ COOMpPaHHUs, KOTOpbIE
HE HCUEpPIIbIBAIOTCS CBeleHUSIMH, YKA3aHHBIMU B 3aKOHE: NMOXUILUEHNE JO-
KYMEHTOB, MOAKYI, YTpo3bl. HeoOX0OAMMBIM YCIOBUEM HACTYIJIEHUS] OTBET-
CTBEHHOCTH SBJISIETCS TO, YTO K 3TOU HHGOpMa M1 HET CBOOOAHOTO JOCTY-
IIa, a e¢ BaAesel] PHHT Mepbl IUTS €€ oXpaHbl M 3ALLHTDI.

3. Hactp 2 ct. 183 YK PO npeaycMarpuBaeT He3aKOHHOe pasriallleHUe
WJIM MCIIOJIb30BaHUE TAKOM HHGOpMaIU K 6e3 corNiacHs UX BaJellblia IU1OM,
KOTOpOMY OHa OblJIa IOBepeHa WM CTajla M3BECTHA 110 ¢iyx0e uin padore.
[Ton paszranieHneM clieyeT IOHMMaTh coobiieHne HHPOpMalnn, coCTaB-
JNAoed OXpaHAeMYIO 3aKOHOM TalHY TpeTheMy JIHLY, HEOrpaHHUYeHHHOMY

32 OnpegenieHne BepxoBHoro Cyna P Ne 88-B04-7 or 23.11.2004 // HoBas cyneGHas ripakTvKa
Mo cropaM o KoMrie HcalliM MopajibHOTo Bpe1a M 3ammTe aejioBoit penyraiimu / cocT. 1. A, 2KnaH-
ITymxuHa. M.: Uzn-Bo «[Ipocnext», 2007. C. 2232,

3% CornacHon.n. 1 u 2¢T. 33 07129.07.2004 B pen. ot 18.12.2006, KommepyecKag TaiiHa — pe-
UM KOHDHAE HIHATBHOCTH HHOPMAaIlMH, O3BOJIFIOIIM A ee 001aaTelIo rpH CYIEeCTBYIOIMUX
HJIH BO3MOXHBIX 0OCTOAITENILCTBaX YBeJIHYHTDL A0X0o/bl, H30eXaThb HeornpaplaHHBIX pacXo/I0B,
COXpaHMTb roloXeHHUe Ha pbIHKe TOBapoB, paboT, yelyr WM NONYYHTb HOBYIO KOMMEPUYECKYIO
Boirojy. MHdopmMalneit, cocTasnsiomei KoMMepaecKylo TaltHy, SIBIsSIOTCs CBele HHs n10boro
XapakTepa (MPOM3BOACTBEHHbIE, TeXHHYECKHE, SKOHOMMYECKHE, OpraHu3allMoHHbIE), B TOM
YMClle O pe3y/ibTaTaxX HHTe UleKTYanbHOIM JesiTeIbHOCTH B HaydHO-TeXHHYeCKOM cdepe, a TaKKe
CBeJleHHsI o crniocobax ocymecTBAeHHUs npodeCcCHOHaNbHOM AesITEIbHOCTH, KOTOpble HMEIOT
NeHCTBUTENbHYIO WK MOTeHIIHAILHYIO KOMMEPUYECKYIO 1leHHOCTb B CHJly HEU3BECTHOCTH €€
TPETBUM JIM1laM, K KOTOPBIM Y TPETbH X JHILI HeT ¢BoGOHOro 10CTyMNa Ha 3aKOHHOM OCHOBAHHH
1 B OTHOLIEHHH KOTOpPHIX 0G1aiaTeieM TaKoit HHdopMalMH BBe/IeH peXUM KoMMepUYeCKOoH Tail-
Hbl. YacThb 1 ¢1. 857 yKasbiBaeT, 4To 6aHK rapaHTHpyeT TajiiHy 6aHKOBCKOro cdeTa H DaHKOBCKOrO
BKJ1a/la, ornepanuil no cUeTy U cejiIeHUH 0 KJIIHEHTax.
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naBa 3

KpYry cyobpeKToB, HanpuMep ¢ moMoiibio CMHU. Criocod pacrnpocTpaHeH usl
KBIM(PUIIUPYIOIETO 3HaueH usl He UMEET, HO JO/DKEH ObITh YCTAaHOBEH U1
MTOATBEPXIeHUS caMoro (dakra pacnpocrpaHeHus. BaXxHo ycTaHOBHUTbL OT-
CYTCTBHE coIlacus Biaajensiia 310l nHGopMaluu Ha ee OnIalleHHe.

4. He3akoHHOE MCIONL30BaHMUE CBEIEHUH MOXeT 3axkiioyarkes B HC-
IIOJIb30BAaHMM 3THUX CBEAEHUI B MUYHBIX MHTepecax. Ecim 3a moaydeHue
M HE3aKOHHOE MCIOJIb30BaHue 3TOH MHPOpPMallMM BMHOBHBLIN IMOJyYyaeT
BO3HarpaXxnaeHue, T0 HAINULIO KOPLICTHbIE MMOOYXICHUS B OCSIHUN, KBIH-
¢uuupyeMsle mo 4. 3 ct. 183 YK PO,

5. laHHbI cocTaB — (GOpPMaIbHbIN, OTBETCTBEHHOCTh HACTYTAeT C MO-
MeHTa ycTaHOBJIeHUsI (pakra cOOMpaHMs CBEACHUH, HO IIPU MPUUNHEHUH
KpynHoro ymepba (cBoiie 250 thic. py0.), WIHK eclin JesTHHE MOBJEeK/IO 3a
coO0OM TSDKKNE TOCJIeACTBUS, HAcTYIaeT OTBETCTBEHHOCTb IO 44, 3 u 4
cT. 183 YK.

6. Ecnu nevicrBus 66111 NpeceuyeHsbl Ha cTaguu coOOMpaHusi nHGpoOpMaun
¥ HUKAKOTro Bpefa He Ob1J10 IPpUYMHEHO, TO TOJILKO (paKT coOMpaHus Takou
MHGOPMaL MK XOTS ¥ CTaBUT I10J] YTPO3y ACJIOBYIO peNyTalfio JH1a, OJHAKO
peasIbHOI'O Bpesia HE IIPUUYMNHSIET.

7. YcraHOBJIeHHE Bpena BXOOUT B OOCTOSATEILCTBA [JIaBHOTO ¢aKTta, pas-
MEp €ro AOJXEH ObITh YCTAHOBJIEH.

8. 3aKOH He faeT TOYUHOIo NOHMMaHUS TSDKKHMX Toc/ieAcTBui. B kaxaoM
KOHKPETHOM CJlyyae 3TO0 pellaeT cyl, OJHAKO OObLIYHO TAXKUMMU SIBISIIOTCS
NOCJIEACTBUS B BUI€ KPYIHbIX aBapui, 3KOHOMHUYECKOI'O pa3opeHus, Ipu-
YUHEHHNE CMEPTH WIN TSIXKOro Bpea 310pOBbLIO XOTS OBl OTHOI'O YeJIoBeKa.

9. BuHa B Buie IpsIMOTO YMBbIC]IA.

JononHurenbHbIMU OOCTOSITEILCTBAMM NTPH 3asIBJIEHUM NCKa O NIPUYH-
HEHMHU Bpea AeJIOBOH penyTay iy 10puandeckKoro Jua SBassioTcs.

1) Hanmmume nenoBOM penyTanuy y NOTepIeBIiero (IOpuanIecKoro J1a);

2) TpuYMHHAas CBSA3b MeXAY cOOMpaHMEM, pasrjallleHueM CBeLeHUMH, co-
CTaBJISIIOLIMX KOMMEPUECKY10, HAJIOTOBYI0, DaH KOBCKYIO TaliHY, 1 BpeIOM
JCTIOBOU penyTannm;

3) mposiBiieHue Bpeaa, IpUINHEHHOTO AeJIOBOM pellyTaluy I0pUINYECKOro
JNla (HanpuMep, YCTAHOBIEHHMIO MOIJIEXKUT, UTO Bpel BbIpa3uiics B Ha-
pymreHnH 3pPeKTUBHOCTH AEATEIIbHOCTH TPEATIPUATHSL;, B COOSIX pabOTHI
Ha IPEANIPUATUN, YTPaTe KIMEHTOB, IOHMXKEHU U PHIHOUHOM LI€HbI IIPOU3-
BOAMMBIX TOBAapOB M YCJIYT; B IIOTEPE JOBEPUS CO CTOPOHBI KOHTPAareHTOB
M, KaK CcJIeCTBUE, B CHUXKEHU U ITPUOLUIN, YBEIMUEHUHM PAcXOd0B Ha pe-
KJIaMHbl€ KaMITaH UM );

4) ycTaHOBJIEHME HaJUIEXAUIEro JIMia B KayecTBe I'PaxXIaHCKOro HcTua
Y IPAXIaHCKOTO OTBETUYMKA;
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5) omnpeaeneHue BUA2 UMYILIECTBEHHOM OTBETCTBEHHOCTH: COJIMAAPHAs WIH
noneBast IPpU COBEPIICHU U AESTHHUA HECKOJBKUMHU JIM1IAMHU B COY4YaCTH M.
TakuMm o00pa3oM, M3YUYMB KOHKPETHbIE MaTepuajibl yroOJIOBHBIX M€,

ONyOJNKOBAHHYIO IMPaKTUKY, BKII0Yas MPAKTHUKY apOUTPaXHBIX CYIOB

M CyNOB OOLIEH IOPpUCAUKIIMKA, MOXHO BBIIEIUTH OOCTOATENBCTBA, KOTO-

pble IO/ KAT JOKA3bIBAHUIO IIPH PACCMOTPEHHUHU BOIIPOCa O IPUYNHEHUH

Bpela NEJIOBOH peNMyTallMU 10 pUIUYECKOMY JIULY COBMECTHO C YTOJTOBH bIM

IEJIOM:

1) Hayinume AeI0BOM pelyTal MK y IOTepIIeBIIETO (IOpHIANYECKOTO JINLA);

2) mpaBa obpaleHns JInia B KaYecTBe IPaXAaHCKOTO UCTLIA;

3) Halpume NMPpUYUHHON CBSIZM MEXAY NPECTYIHBLIM AcIHUEM H BpedoM
IeJIOBOM peryTaiuu;

4) O0OBEKTHMBHOE NMpPONABJICHHE Bpena, IPHYNHEHHOTO AeJIOBOM pelyTalny
IOPUANYECKOTO JIN1A (HapylHeHue 3 PeKTUBHOCTH paOOTHI IIpEAIIPUATHA,
HeBO3MOXHOCTD YIIPABJSITh OpraHu3anet, CHUXKe HHe pealy3alini npo-
AYKIIMH U YCIIYT, [IOTepA TOBEPUS CO CTOPOHBI KITHEHTOB, ITOTEPS NOBEPUS
CO CTOPOHbI KOHTPAreHTOB, COKpallleH he 00beMa ITPON3BOICTBA; YBOJIbH €-
HHeE LIEHHBIX COTPYOAHUKOB, HEOOXOAUMOCTD B IOTOJMHUTEIbHBIX PACXONAX
Ha peKJiaMy, IIOKYIIKY HOBOTO ChIpbsl, 00OpY1OBaHnA);

5) pasMep peaJIbHOIO Bpeia U HEMTOMYYEeHHbIX JOXONOB B CBA3HU C YMaJICHUEM
NIeJIOBOM pelyTalum JUla;

6) OcHOBaHMA IS NNPU3HAHKUA KOHKPETHOTO JIN1[A B KAYECTBE I'PAXKIAHCKOTO
OTBETYHKA,

7) MMYyILUECTBeHHOE N0JIOXeHHe IPAXIaHCKOTO OTBETYNKA — (PU3UYECKOTO
JNA,;

8) BUI MMYILIECTBEHHOW OTBETCTBEHHOCTH — COJIMIapHas UJIH NOJIEBas.

§ 2. CpecTBa 1 cnocobbl JOKa3bIBaHWA Bpea, NPUUYHHEHHOTO0
NieNIOBOM penyrauun IOpUAKYECKOro NKLa B YroIOBHOM npoLecce

Hcxong u3 o0CTOATENILCTB, MOMLIEXALMX MOMOAHUTEABHOMY HOKA3bI-
BaHHUIO (IO CPaBHEHMIO C OOCTOATENBCTBAMM, BXOASIIIMMHU B IMaBHbIN (akT
M KOTOpbl€ NOKA3bIBAIOTCHA CTOPOHON OOBHHEHUS), CleAyeT OTMETHUTD, YTO
TAKMMH OOCTOSTEILCTBAMU ABJSIOTCS HAJIMYME CaMO# ICJIOBON pelyTalnn
y IOpMAMYECKOTO JINLA, & TaKXXe HaINYNEe NPUYHMHHOHN CBA3M MeXOy Ipe-
CTYIIHBIM IE€SHUEM M BpPEedOM, IIPUYMHEHHBIM AENOBOM pelyTaiuu 10pH-
ONYeCKOro JINIa; KOHKPETHOE BbIpaXXeHHne Bpena, IPpUYNHEHHOTO 1eM0BOH
pelyTaiuHu, 1 ero IpOoABJIEHNE B CIEAYIOINX OOCTOATENBCTBAX: HAPYLIEHUE
3¢ deKTUBHOCTH pabOTH NpeAlIpUATHS, HEBO3ZMOXHOCTb YIIPaBiIAThL Opra-
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HU3alUel, CHIKEHHE peaTu3allii IPOAYKLIUH U YCIYT, TOoTepsl AOBEpHS CO
CTOPOHBI KJIHEHTOB, ITOTEPS KOBEpHS CO CTOPOHBI KOHTPAreHTOB; COKpALe-
Hue o0beMa IIpON3BOICTBA; YBOJILHEHHUE LIEHHBIX COTPYAHNKOB, HEOOXOAN -
MOCTH B JOMOJMHUTENBHBIX pacxojax Ha pekiiaMy, IIOKYTIKY HOBOTO ChipbS,
00OpYIOBAHMS, a TAKKE pasMep peATbHOTO Bpella M HEMOoJy4ye HHBIX JOXOI0B
B CBSI3N C YMAJICHHEM J1€JIOBOH peIIyTALHHN UL A.

YCTaHOBJIEHHNE 3TUX O0CTOATEILCTB TpeOyeT HCCenoBaHusl, (PMHAHCOBO-
IKOHOMHUYECKOTO aHATH3A AeATEJIBHOCTH I0pHANUECKOTO JIULIA, [IpUUEM 3TO
MOXeT OBbITh CAEJIAHO B paMKax pa3TUYHBIX (pOpM UCIOJIb30BaHHUS CIIELIH-
AJIbHBIX 3KOHOMHUECKUX 3HAHHWI1, HATIpPUMEp B BUAE JOKYMEHTAILHOMH IIPO-
BEPKA U DEBU3UHU, aYAUTOPCKON MpPOBEPKHU, MPUBJICUECHUS CIEeUATNACTA,
obJlafalollero 3KOHOMNYECKUMHU 3HAHUSIMH, WIH IpOBEICHUS CyneOHO-
3KOHOMHUUYECKON 3KCIIEPTUSLI.

B nuteparype HeT eIMHOro MHEHHUA O IIpeaMeTe U KilacCH(pUKaLUU
CyneOHO-9KOHOMHUECKOM 3KCIepTU3bl. Tak, cyneOHO-3KOHOMHUYECKast 3KC-
[epTN3a OMpeAessieTCs KaK OCOObIM KJlacC 3KCIEPTHBIX HCCAeROBaHUM,
00BbeIUHE HHBIX ODLIIHOCTHIO 3HAHUH pasIMYHbIX HAYK 9KOHOMHUECKOTO IIPO-
¢, TpanchopMHUpYEMBIX IS HYXA npaBocyaus® . [1o npeagMeTy ¥ MeTony
CyIeOHO-3KOHOMUYECKUE 3KCIIEpTU3D! AENATCS Ha CyIeOHO-OyXTraiTepcKue,
(pMHAHCOBO-3KOHOMHUUECKHE, HHXEHEepHO 5SKOHOMHUYeckMe*?. MoXHOo
YTBepXJaTh, YTO B OOOCHOBaHHE CBOUX TpeOGoBaHUM O BO3MeUIEHUU Bpena,
IPUUYHHEHHOIO ENOBON penyTalui I0OpUaWYecKOro Jiia, Beipa3uBILIerocs
B UMYUIECTBEHHBIX (MarepHuajibHbIX) MIOTEPSIX WM HEMOJYYEHHBIX HOXOHAX,
[IOTepIIeBIasi CTOpOHA, TIPEIBIBIAS IPAXIAHCKUN HCK, MOXET IIPEACTaBUTD
OTACJIbHBbIE OYXTaJTepCKHe MOKYMEHTbI, CBUAETE/ILCTBYIOLINE O CHIDKEHUH
3¢ GeKTHBHOCTH paboThl IIpeANIpUATHSA, JOTOBOpPbI, 003aTe/IbCTBA 10 KOTO-
PbIM B CUJIy COBEpILUEHHUS TIPeCTYIUVICHUSI HE MOTIYT OLITh BHIIIOJHEHE!, a CY[
M CJIeIOBaTesb C MIpUBJIeUYe HUEM CIIelIHaTUCTa B 00JIACTH 9KOHOMHUKHU MOXKET
OLIEHUTb IOCTOBEPHOCTD MpeAcTaBae HHON HHGopManuuH. CrierHalucT MoXeT
IaTh MACbMEHHYIO OLIEHKY NaHHbIM TOKYMEHTaM U IIOATOTOBUTH 3aKITIOUCHUE
Cli€IHAJINCTa, 2 MOXET OBITh AOIIPOILEH B IIpojjecce CyneOHOro pa3onpareiib-
CTB2 WIN Ha NpeiBapUTEJILHOM pacC/ieIOBaHUH.

Opunnueckoe nunio (opraHu3anus) MoXeT IIpeICTABUTDb TAKXKE pe3yib-
TaTbl AYyIUTOPCKOI IPOBEPKHU, BHYTpEHHEN peBU3NHU WU OTAEeNbHON NOKY-
MCHTa/IbHON NPOBEPKU C TeMH NOKYMEHTaMHU, KOTOpble ObLIKA IPEIMETOM
aynnuTa, peBU3HH U NOKYMEHTA/JbHO! IPOBEPKH.

33t Konkytnt B.B., 3ocumoB C.M., HycrtosanosJI.B. Cyne6Hrie 3Kcnieptisbl. M.: 000 «U3a-8o
«HOpnutnHdopm», 2001. C. 179.

332 Tam XKe.
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OcobeHHocTH QoXa3biBaluA BPEAA, NPHYMHEHHOT O RENOBOH penyTauuK 1OpHRNYECKOro Niija

Ayantperynmpyercs HopMaMu rpaxaaHckoronpana(4.2¢r. 779 TK POD),
a taKke @egepalbHBIM 3aKOHOM «0O0 aynuTopckoi nesiTeNbHOCTH»3?
M OCYLIeCTBJSIETCS H& OCHOBE IOTOBOPOB BO3Me3IHOI0 OKa3aHus YCIyL Ay-
JUTOpCKas MpOBepKa MOXET OBITH NPOBeAcHA KAK IO HHULIMATHBE CAMOTO0
IOPUIANYECKOTO JINIA, 32aMHTEPECOBAHHOTO B JOKa3bIBAHUH Bpea NeJIOBON
penyTaliy, TaK 1 IO TpeOOBaH 1O ClIeoBaTeNs, LO3HABATE IS U Cyaa,

B nureparype BbipaboTaHb! OllpeneieHHble KpUTEpUH, pa3IPaH M4y uBalo-
l[He CyneOHO-OYXranrepCKyo, CyneOHO-3KOHOMUYECKYIO BKCIEPTU3Y, pe-
BHU3UIO U Ay UT.

Tak, E.B. CenuHa yka3biBaeT Ha ClefyIOLINE ITPU3HAKHK, 10 KOTOPBLIM
pa3rpaH MY uBaIOTCS PEBU3NS, aYAUT U SKCIIEPTU3LY.

1) BO3MOXHOCTD IMOJIy4eHUS Y TOMKHOCTHBIX JINL] peBU3YEMOrO HJIU ayau-

PYEMOTO JINLIA YCTHBIX WIN MUCbMEHHbIX pa3sbsICHEHUH OOBACHEHUM;

2) caMOCTOAITeJIbHbIN OTOOpP PEBU30OPOM, aynUTOPOM MAaTepHUalioB JIg HC-
cJielOBaHHUS U3 BCETO MACCHBA JOKYMEHTOB U MaTepHUaAJIOB, HAXOOA LLMXCH

B TpOBepsieMOM OpraHu3alnuy,

3) caMoCTOSTeILHOCThL peBHU30pa, ayAUTOPA B IOCTAHOBKE IIPOMEXYTOYHBIX

33124, BbIICHSIEMbIX BOIIPOCOB**,

H.T. benyxa Buiaensier IpuMepHO TAKHUE Xe OTJINYMNS PEBU3UU U Cy-
NeOHO-OYXraaTepcKoi B3KCHepTHU3bl: CHOCOOBI IONy4YeHUs (aKrorpa-
$dnyeckoil MHPopMaLIUK IS IKCIepTa-Oyxrajirepa YeTKO OIpefeseHbl
3aKOHOM. B oranyme OoT peBHU30pa, 3KCHepT-OyXrajiTep He UMeEeT IpaBa
cobuparbh JOKYMEHTH U APYIyi0o mHPOpMalnio, KOTopasa SBJISETCS [O-
Ka3areJbCTBOM IO BO3OYXIeHHOMY IPABOOXPAHUTEJNBHBIMU OpraHaMu
neny; Noiayyarb CIpaBKHU OT KAKNX-JKOO JUL; BHIIIOJHATHL KOHTPOJIBHO-
peBU3UOHHbBIE HeWCTBUSA ([IPOBOAMTL UHBEHTApU3ALNN LIEHHOCTEH WUIIHN
IIpUHHUMATH B HUX Yy4acTHUE, CBEPSITH B3auMopacueThl, IPOBEpsATh pacyer-
Hble OMEpaluu U T.11.), IPUBJEKATDh K IPOBEACHUNIO IKCIEPTUID! APYTUX
NI (YTO HEPENKO NeflaeTcsl Ha MpakTUKe B XO4e peBU3HHN); pelllaTh BO-
IIpOCHl MIPaBOBOI OUEHKU MEHCTBUI JUL, KOTOpbie UMEIOT OTHOILIEeHNE
K KCCJIieyeMOMY ielly, a2 TaKXKe Apyrue BOIIPOCH!, cofepXaliue IpaBoOByIO
UHTeplpeTanmnio’®,

A.H. bopucoB Bhmenser cClenyiolllne pa3iuyusi MEXAY CcyaeOHO-
9KOHOMUYECKOU 3KCIIePTU30i U peBU3UEH:

333 D3 «O6 ayauTopcKoii AesiteNIbHOCTH» 0T 7 aBrycta 2001 1. Ne 119-D3 (c u3m. ot 14, 30 nexacps
2001 r.; 30 nexa6ps 2004) // CIIC «[apanT-MakcucyM. [paitm».

334 Cenuna E.B. lNpnMeHeHue crielladbHbIX Mo3HaHU B pOCCUIICKOM YTOJIOBHOM Mipoliecce:
aBroped. MC, ... IOKT. I0pua. HayK. Kpachoaap, 2003. C. 139-140.

335 Cm.: benyxa H.T. Cyne6xo-6yxranrepckas akcneptusa. M., 1993. C. 31-32.
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1. MHu1maTop U ocHOBaHMUA IMPOBEAEHUA. DTHU ABa KPUTEPHUA JTOJLKHBI
HeUCTBOBATL OXHOBPEMEHHO, TaK KaK HHUIMATOPOM PeBU3NH, KaK U HHH-
LIMATOPOM BKCIIEPTU3bI, MOXET OBITh clemoBaTesib. OIHAKO ecJiM Takad
HeoOXOOIMMOCTh BO3HMKAET B Cyle, TO 4allle BCEro Cya Ha3HayaeT IKCIIep-
TH3y. DTO OOBACHAETCSH, B YaCTHOCTH, TEM, YTO «H 3IKCIIepT, U PEeBU30D,
M JINLO, TIpOM3BOJAIlNEe HOKYMEHTAILHYIO IPOBEPKY, 00JafaioT OIHOMH
¥ TOH Xe MeTOIMKON HCCIIeIOBaHUA, OCHOBaHHON Ha NMpuUMeHeHUU HOPM
3aKOHOJATE/ILCTBA» . "

2. JInua, rpoBOASLINE UCCIeJOBAHUA. DKCIIEPTAIY ITPOBOIUT KCIIEPT,
paboTalollMil B rocyqapCTBEHHOM HMJIM HETroCyaapCTBEHHOM 3KCIepTHOM
yupeXAeHWH, WIK UHOE JIMLIO, ObJafaroliice HeOOXOMUMBIMH CIleLIUaIbHbI-
MU 3HaHUSMU. PeBU3HIO OCYILECTRISET peBU30p, Yallle BCErO0 COTPYIHMUK
peBU3MOHHO-KOHTPOJIMPYIOILIETO OpTaHa.

3. PernameHTaums nesiTe/IbHOCTH JIMLIA TIPU TPOBeJeHUHN 3KCIIEPTU3HI,
PEBU3MU U ayIUTA.

4. Atorosblit JOKYMEHT IIpH 2KCIIepTHU3e — 3aKIIIOUEHHE DKCIepTa, IIpH
MpOBEICHUHN PEBU3NUM U JOKYMEHTAJILHOM INPOBEPKU — aKT PEBU3UU U [O-
KYMEHTIBHON ITPOBEPKHU, KOTOpPBIA B YIOJIOBHOM TIPOLIECCE BBICTYITACT
yanje BCeTo B KaueCTBe 1OKa3areJIbcTB (MHOTo JOKYMEHTA).

B nuteparype, KpoMe 3THUX INpoLEecCyalbHO-TIPAaBOBBIX OTJIMYHUH, KOTO~-
pble IipegoripeaeSieHbl HOpMaMH 1paBa, BbIIE/ISIIOT TaKXKe 103HaBaTe/IbHbIE,
METOJIUYECKHUE OTJINYHUS IKCIIEPTHU3BI U PEBU3UH:

1. O6beKTHI UCcclefoBaHHA. DKCIIePT B XOJie ITIPOU3BOACTBA 2KCIIEPTHU3bI
UCCIieayeT TOJIbKO Te 00beKThl, KOTOpBIC €MY IpeACTaBlIeHbI ClleJoBaTeIeM,
JO3HaBartesjieM M CYJAOM, B YaCTHOCTH, IS 3TOTO HEOOXOIUMO, YTOOB! OyX-
TJITEPCKUHA M UHBIE NOKYMEHTH ObLIU Y CllefoBaTelIss WM cyla B HAJIUYHH,
B yacTHOCTH, CllenoBarte b JOJKEH ITPUOOUIMTD K ey NpeacTaBIeHHbIe TT0-
TEpIieBlIeil CTOpOHON OJOKYMeHThI. [1poU3BOIUTE BhIEMKY JJISt TTOJIYYEHHUS
OyXTaNTepcKMX TOKYMeHTOB HelleJIeCOOOpa3HO 1o CJIeAYIOUIMM TpHUYNHAM:
BbleMKa TpeaCTaBAsAeT cOOOM NEMCTBUA TTPUHYANTEIILHOIO XapaKrepa, IpH1-
MEHSATb KOTOpbIE K MOTepIieBlIEeHA OT NMPEeCTYIIJIECHUSt CTOpOHE U3JINILIHE, TaK
KaK I0pHUaNYecKoe JIMIO 3aMHTEepecOBaHO B TOM, YTOObI Bped, IPUYNHEH-
HbIX €ro JeJI0BOM perlyTalyu, ObLT KOMITEHCUPOBaH, U HET OCHOBaHMH OTIa-
CcaThCs, YTO He BCA MH(POpMALIUA U HE BCe OyXTaJiTepCKHe JOKYMEHThI OyayT
npencrasieHbl. [loatoMy npu 1npeaocraBieHUM TOTepreBllei CTOPOHOM
JOKYMEHTOB, HEOOXOOIMMBIX ISl Ha3HAYeHUsT U TIpOBeNeHNUA IKCITIEPTU3BI,

3% bopucoB A.H. KomMeHTapuii K oNoxeHNsaM YTOn0BHO-TIpoLecCyanbHOTo Kotekca PoccHii-
ckoit DesiepauMu 10 MPOBeie HUIO CYAEGHO-IKOHOMHYECKHX DKCIIEPTH3, PEBU3UIA U IOKYMeH -
TalbHBIX IPOBEPOK. M.: 3A0 «lOpunuyecknii lom KOcruunHdopm», 2003. C. 84,
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Oco6eHHOCTH 10Ka3bIBaHWA BPENa, NPHYUHEHHOTO JENCBOH pENyTaLMM OpUANYECKOTe LA

HEeOoOXOaMMO HONMPOCHUTH TpEeACTaBUTE]ISi MOTepIleBIIETO, COCTaBUTh IPO-
TOKOJI ollpoca, [IpeaMeTOM KOTOPOTO HOJDKHO CIYXUTh IPOUCXOXIEHUE
3TUX JOKYMEHTOB, TJI€, KOTJA, B KAKOM KOJIMYeCTBE OHU OBUIM IOJIy4YeHHl,
BO3MOXEH TaKXKe JOITpOC NIaBHOro OyxXrajirepa iopuaudeckoro jguua. I1oce
3TOT0 HEOOXOAUMO OCMOTpPETh TU JOKYMEHTHI B IIPUCYTCTBUM ITOHSTHIX,
3a¢pMKCUpPOBATH 3TO B IIPpOTOKOJIE ocMOTpa. [IpeacraBieHHbIe JOKYMEHTHI
HeoOXOMUMO B 00S43aTeJIbHOM IOpAAKE IPUOOHINTD K J€jIy B KaYeCcTBE Be-
11[eCTBEHHBIX OKa3aTeIbcTh Y.

B crneunansHo# suTepaType B KadecTBe OOBEKTOB CyImeOHO-
IKOHOMHUYECKON IKCIEPTU3BI BBIAENSIIOT: NTEpBUYHbBIE yUeTHbIE JOKYMEH-
Thl; WHbI¢ TEepBUYHbIE JOKYMEHTHI, UCIIOJb3yeMble IIpY BEICHHUM Y4YeTa,
perucTpol Oyxraarepckoro ydyera (aHaJMTHYECKOTO M CHHTETHMYECKOTO);
Oyxrajnrepckasi oT4eTHOCTb; PETUCTPHl yueTa UHIMBUAYAIBHOTO IpeaIIpy-
HUMaTeJIA, OTYETHOCTH 110 HaJIoraM U cOopaM; MHBIE JOKYMEHTHI, Xapak-
TEPU3YIOLINE UCCIIEAYEMYIO IpEeAIpUHUMATENBCKYIO HEATEILHOCTD JIMIIA.
DKcenept MOXeET TaKXKe HUCIOJIb30BaTh HHbIe MaTepHasbl YTOJIOBHOIO JeJa,
cojpepXxayme pakTnyeckue JaHHble, €CJIM 9TH JaHHBIC MpeACcTaBjie Hbl JIN-
LIOM WIHA OpraHOM, Ha3HAYMBIUIMM IKCIIEPTHU3Y, B Ka4eCTBe UCXOMHBIX. Pe-
BHM30pbI XK€ U3Y4aloT MaTtepHalibl, KOTOpbIC He ABIFIOTCS MaTeprualaMy yro-
JIOBHOTO JieJla, UCKJIIOYEHHE COCTABJIAIOT cjiyday, KOT/ia peBU3UA Ha3dHayeHa
1o TpeOOBaHMIO CclieoBaTeIsi, HO U B 3TOM cjiyyae 0OBbeKThl peBU3UH, OyX-
rajiTepckue 1 (pUHAHCOBBIE JOKYMEHTHlI, HHbIE MaTepUallbl clieoBaTelieM
He IIpeJoCcTaBIsIoTCs peBu3opy. UHble MaTepuasnbl: o0bsicHeHUA JOJDKHOCT-
HBIX JIMLI, pe3yJIbTaThl 00ciieqoBaHuil 1 OCMOTPOB — PEBU30PbI UCTTIONB3YIOT
B CJIYYasiX U B [IOpSJIKE, YCTAHOBJIEHHBIX COOTBETCTBYIOIIUMHA HOPMaTUBHO-
[IpaBOBbIMM aKTaMH.

2. Tlopsnox mnosxydyeHUs oObEeKTOB MCClIeqoBaHUs. DKcIlepT IojydaeT
Martepuaibl JUI 3KCIIEPTHOTO UCCIIeJOBAHUS OT pYKOBOIUTEIA IKCIIEPTHO-
ro ydpexXAeHHS WIM OT JIMLA WK opraHa, Ha3dHayuBlLIero 3kciepTu3y. [ipu
[IpoBeJeHUU peBU3NI U JOKYMEHTAJIBbHBIX [IPOBEPOK PEBU30PHI U IIPOBEPSH-
IOLIME TIONYYAlOT JOKYMEHTHI CAMOCTOSITEJIBHO.

3. [Ipenensl uccnegoBaHni. kcnepT U3ydaeT 00beKTH 3KCIEPTHOTO
UccJaeq0BaHUA B IIpeaesax TeX BOIIpoCcoB, KOTOphIe Iepe  HUM ITOCTaBJI€e-
Hbl. [Ipn 3TOM OH MOXeT BBIATH 3a UX Ipedelibl U yKa3aTh B 3aKIII0OYEeHUH

37 Haubonee yGeaANTENbHOM BBITISIAUT MO3HLUHUSA, B COOTBETCTBUH C KOTOPO# €CIM IpEAMET,
TOKYMeHT B OyllyliileM CTaHeT 00beKTOM 3KCNEPTHOTO UCCNENOBAHUSA, TO B 3TOM Clydae Heob-
XOMMMO TIPU3HABATh ero BellleCTBe HHBIM I0Ka3aTteibcTBoM. CMm., Hanpumep: KynpsiueBa A.B.
Xynskoba FO.B. BellecTBe HHbI€e J0Ka3aTeNLCTBa B YTOJOBHOM Npolecce PoccUn: MoHorpadu.,
YenaouHcek: Mzn-so OO0 «Jlonurpag-Mactep», 2006. C. 46--62.
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Ha Te 00CTOsITeJIbCTBA, BOMPOCH O KOTOPHIX €My He CTaBHJIMUCh, ONTHAKO
IKCIepT MOCUUTAN, YTO OHU UMelOT OTHOIUEHHE K YTOJIOBHOMY ney. [1pn
NpoBelleHUN peBU3NH U TIPOBEPKH BOIIPOCH! NIPOBEPKU HIIM NMporpamma
pEBU3NM ONpeJiesisieTCS OpraHoM, Ha3HaYyMBIUUM UX npoBeneHMe. Ilpen-
MeT ayouTa 1o MHUIKMATUBe TpeldlIpUSATUS OllpelleisieTCsi caMUM IIpeli-
[IpUATHEM.

4. [IpoBeneHue MeToIoB (paKTUHECKOH ITPOBEPKH XO3AHUCTBEHHBIX OIle-
paluii (IesTebHOCTH). B KayecTBe cyllecTBe HHOTO OTJIMY Mst 3KCTIEPTU3bI OT
PEBU3NM MK TIPOBEPKH TPaAMIIMOHHO BRJlejisieTcs OTCYTCTBUE Y IKcllepTa
BO3MOXHOCTH MCITOJIb30BaHUS TaK Hasbuie MON «PakTHUYeCKOMi TIpoBepKU»
(mpoBelecHWe 00C/IeNOBaHUH WIM OCMOTPOB, IojiydeHHe OOBSCHeHM) ®,
JleAcTBUTENILHO, pe BU30PhI U IIPOBepSIoLINe ITPU MTPOBeIeHUH peBU3H It WIIN
[IpOBepOK MTpUMEHSIIOT MeTONIBl (haKTHUeCKOit ITpOBepKH (IIpH ITPpOBEIeHUU
pPEBU3UI WIM IPpOBepPOK B paMKaX paccileOBaHUs YTOJOBHOTO aejia QaKTH-
yeCKH ITpOBepKa OCYILECTB/IIETCS 1O COTJIACOBAaHMIO C JIMIIOM HJIA OpTaHOM,
10 TpeOOBAHMIO KOTOPOTO IMpOBOANUTCSH IIpOBEpKa WIH peBU3NA).

Dkelept pelllaeT 3alayyd (paxTU4ecKORl IMpOBEpKU IYTEM 3asBJIeHUS
xogataiiCTBa TOMY, KTO Ha3Ha4yMJ ITPOU3BOIACTBO 3KCIepTU3bl, WIHN ITYTeM
y4yacTHs B IIpOLECCYAIbHBIX OeRCTBUAX (C pa3pellleHUs NO3HaBarelsd, clle-
JIoBaresis, Cyla), B Xomae KOTOPHIX 2KCIlepT 3alaeT BOIPOCH], OTHOCANIUECH
K HpeaMeTy cyneOHoil 3KCIiepTU3bl, OCYlleCcTBIsieT PaKTHUECKYIO TIpOBep-
KY ITyTeM Y4acTHUsi B TAaKMX CJICICTBEHHBIX Ne ACTBUSIX, KaK OCMOTPHI, CJiell-
CTBEHHBIE 3KCIIEpUMEHTHI, NOIIPOChl, OYHAs CTaBKa, [poBepKa MoKa3zaHHU it
Ha MecTe.

C.I. EpeMHH BbIAEJISI TaKXKe MpoliecCcyalbHble U MeTogHYeCKHE OTIN-
Ypst MeXIY JOKYMEHTAJIBHOM MpOBEpKO# U peBU3Ne I,

A.M. [IpsgyxoBa yKa3blBaeT Ha IIpU3HAKM OTJIMYMA ayauTa 110 3aJaHHIO
JOo3HagaTelisg, clieqoBareisi, cyla OT peBU3UHM U cyaeOHO-OyXrajirepCkoi
IKCIIepTU3DL.

1. AynuTop fABjsieTcs TNpedpMHUMare/JleM U OCYHIECTBIAET MPOBePKY
Ha KoMMepdecKoit ocHoBe. PeBu3op u 3kcnepT-Oyxrajirep — 3T0, Kak Ipa-
BWJIO, CJYXall[Me TOCYIapCTBE HHBIX YUpeXACHHIA.

2. AyauTop Uit OCYIIeCTBJIEHUS CBOed NesiTeJIbHOCTH IOJDKEH HMMETh
KBIM(UKAIMOHHBIH aTTECTAT X COOTBETCTBYIONLYIO IM1IEH3NI0. OH 00s13aH
ObITh 3aperucTpUpoBaH B opraHax MHHHCTepcTBa 10 HajIoraM H cbopam

38 CynebHas Oyxrantepus: yue6Huk / non pen. C.I1. NonybartuukoBa. M.: IOpuanyueckas nu-
Tepartypa, 1998. C. 322,

3% EpemuH C.T'. Cyne6Hasa Gyxrantepus (oGliiias 4acTh): Kypc Jiekuuit. Bonropanm, 2001.
C. 184—185.
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1 IIPOHTHU perncTpallMIo Kak IpearipuHuMaTteis. [1st peBU30pa M 3KcIepTa-
OyxrajTepa Tako! pericrpauui He Tpedyercs. UM HeoOXoauMo UMeTh Clle-~
HHAIBHYIO MMOATOTOBKY (Kak IpaBMJIO BbICIlee O0Opa3’OBaHMeE) M IHILIOM,
[TOATBEe PXIAAIOLNH 3TO. JKCIEepT-OyXTrajiTep, IOMHUMO Ha3BaHHOTO, JOJIXEH
pOUTH ClleMHATU3HPOBAHHYIO IMOATOTOBKY M IOJIYYUTH JOIYCK K IIpOH3-
BOLCTBY 3KCIlepTH3. K rocymapcTBeHHOMY CyneOHOMY 3KCIepTy IpeXbsiB-
JISTIOTCSt OCOOble KBAIH(PHKAUMOHHBIE TPeOOBaHNS, KOTOpble YCTaHOBJIE Hbl
QenepanbHpiM 3akoHOM «O TocyapCcTBeHHOH CcyneOHO-3KcIepTHON aes-
TeJIbHOCTH B Poccuiickoit Penepaninn».

3. J1s1t ipoBele HUSA IIpOBEPKH € ayIHTOPOM HeOOXOIMMO 3aKJTIOYUThH [O-
rosop o6 ollate. C peBU30pOM U IKCITEpTOM-0OyXTraaTepOM TAKHX JJOTOBOPOB,
Kak IMpaBuJio, 3aKIlo4aTh He Halo, €CJIM peBU3US UM cyleOHasd 3KcIlepTH3a
IpOBOAATCA IITATHHIMH peBU30paMH H 3KCIlepTaMHU-OyXTajiTepaMmH.

4. AynuTopcKast IipoBepKa [0 3aJaHH10 [IpaBoOOXpaHUTeIbHbIX OPTraHoOB,
Kak ¥ cyaebHo-OyXrajirepckast 3KcllepTH3a, MpOBOAUTCS TOJILKO IIpH HaJIM -
4UM BO30YXKIe HHOTO YrojoBHOro nejia. JoKyMeHTalbHast IpoBepKa U pe-
BU3US, IOMHUMO TOTO, MOXET [IpOBOJIUTLCH U JO BO30YXIie HUS YTOJOBHOTO
aejia. AyIMTOp MOXeT ITPOU3BOIUTD IIPOBEPKY 110 YTOJIOBHOMY JIeJTy TOJILKO
[IpH HAJIMYKUM CAaHKUMM IIpoKypopa. PeBU3Kst M JoKyMeHTalpHas [poBepKa,
cyneOHo-OyxrajTepckast aKCllepTH3a — I10 ITOCTAHOBJIEHHIO OpraHoOB JIO-
3HaHus, cjlegoBaTelis U cyga’®.

5. AynMTop IpH MpoBeJeHUH MPOBepKH BIIpaBe Ha JOTFOBOpPHOM OCHOBE
[IpUBJleKaTh ISt YIACTUS B Hell Ipyrux ayIUTOpOB WIH Clle HHAJIUCTOB. Pe-
BU30p M 2KCIlepT-OyXTrajiTep TAKHM I1paBOM He HalleJleHbl. DKCIlepT BIIpaBe
TOJILKO XOAaTaCTBOBATS llepe cjiefoBaTesIeM O [IpUBJIEHEHUM K ITIpOU3BOJI-
CTBY 3KCIIepTH3b! IPYTHUX DKCIIEPTOB.

3% TaHHOE NonoxXeHue 6b1J10 BEpHO B NEpHo/ IeACFBUA NpaBuil «O6 ayINTOPCKOM 1esiITeIbHOCTH
B Poccuiickoit Qepepauyin», Kotopble B 11. 10 yCraHaBIMBanu nogo0HsId NopsaoK: «OpraH Jo-
3HaHMs U C/Ie1oBaTelb pH HANTMYU U CaHK LM U I1pOKYPOpa, NpOKypop U CyA, apoUTpaxXHbIi Cy/
BIpaBe B COOTBETCTBHU C NMpOUECCYalbHbIM 3aKoHO1aTeIbeTBOM Poccuiickoi Degepauut sath
ayJINTopy WIH ayIUTOPCKON (hpUpMe NopyueHHUE O [pOBEIeHNUH ay IMTOPCKON ITpOBEPKH 3KOHO-
MUYECKOro CyobheKTa IpH HanyUy B IPOU3BOICTBE yKa3aH HbIX OPraH OB BO30YXIEHHOT 0 (BO300-
HOBJIEH HOTO ITIPOU3BOACTBOM) YTOIOBHOTO [IENA, IPHHATOTO K IPOU3BOACTBY (BO300 HOBIEHHOTO
TIPOU3BOACTBOM) IpaXIJaHCKOTO JieJia Ui j1eJ1a, NOABEAOMCTBE HHOTO apOUTPaKHOMY Cyay.
Cwm.: Vkas IpesugenTa ot 22 gekadps 1993 1. Ne 2263, DTOT yKa3 IpU3HaH YTpaTUBIUUM CHIIY
Yka3som Ilpe3ugenta PO or 13 gexadps 2001 r. B HacTosiuiee Bpems B O3 «O06 ayau TOPCKON
JESITeILHOCTH» H ¢efiepaibHbIX IPaBUIaX (CTaH qapTax) ayniuTOpcKoM aesTelbHOCTH (YTBepX-
neHbl [ToctaHoBneHueM IlpaButenbctBa P® ot 23 ceHTsiopa 2002 1. Ne 696 ¢ u3sMeHeHMAMHU
ot 4 nionsa 2003 r., 7 oxtaopsa 2004 r.) Takue OrpaHMYEHHUs Ha UCIIONb30BaHHUE B 1OKa3bIBaHUHU
B YTOJIOBHOM CYIOTIPOU3BOICT BE ayINTOPCKOM AesTeNIbHOCTH He ycTaHOBJeHbl // CT1C «'apaHT-
Maxkcumym. T1paitm».
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6. AyauTop NpH TpoBeIcHUN ITIPOBEPKU MMeeT ITPaBo eJHHOJIMYHO IIpO-
BOJMTh MHBEHTapu3alnio. PeBU30p U 3KClepT-Oyxrajatep TaKMM IpaBoM
He o6JragaloT. Eciin npy nmpoBeeHUHU PEBU3UM BO3HHMKAaeT HEOOXOIUMOCTD
B INIpoBegeHNN MHBEHTApHU3alMH, TO €€ MPOBOAUT KOMMUCCHUS, a peBHU30p
MMeeT IpaBo IIpMHUMATh B Helt yJacTHe.

7. Aynutop B ciydae HeKBUIMPHUMPOBAHHOW IpOBEpPKU U IpUYNHE-
HUS MaTepHaIbHOTO yllepba XO3siUCTBYIOLIEMY CYObeKTy MOXeT ObITh 110
pellleHHIO Cyda IMpuBJiedeH K IMCLUIUVIMHApHOH OTBETCTBEHHOCTH. s
3KCIlepTa-0OyxTajitepa 3a Jayy HeKBAIMPUIMPOBAHHOTO 3aKII0YeHUS OT-
BeTCTBEHHOCTb He IpeyCMOTpeHa, eC/IU B €TI0 JeACTBUAX HET COCTaBa IIpe-
CTyILIeHUst, peaycMoTpeHHoro cT. 307 YK PO.

8. AyauTopckasl TIpoBepKa M peBU3USt — HellpolieccyaibHble ¢op-
MBI HCITOJIB30BaHMst cCHeyHalbHBIX 3HaHuil. IlpoussoacTBo cymebHO-
OyXrajJiTepcKOM 3KCIlepTHU3bl — IIpoLecCYIbHOE, CIEACTBEHHOE JeiCTBUE.

9. AyIuTOp U peBU30p CAMOCTOSTEIIbHO TTOAOUPAIOT 1 [IPOBEPKH OyX-
rajTepckue JOKYMeHThl. DKCIepT-OyXTalITep UCCEAYET TOJIBKO Te JOKYMeH-
Thl, KOTOpHI€ IIPeICTAaB/IEHbI eMY ClleJOBaTesieM, JO3HaBaTeJIeM U CYIOM.

AYJINT 3a cCYeT CaMoro MpealpUsiTUS, B Ciiydae 3asiBJIeHUSt UM I'paxIaH-
CKOI'O MCKa O BO3MEIIECHHUH Bpeda JAeJIOBOM pellyTaiuh COBMECTHO C Yro-
JIOBHBIM JI€JIOM M IIpeJCTaBleHUst pe3y/JIbTaTtoB 3TOr0 ayJiuta — HauboJee
3¢h @ eXTUBHBIA T1yTh [MOJIyYEeHUS U IpelCTaBleHUs JOKa3aTelbCTB IOTEp-
neBliiei CTOpOHOM. Pacxobl, OHeceHHbIE ITOTepIieBIIEH CTOPOHOM, MOTYT
OBITH 3asiBJIEHBI UISI BO3MeELLeHHS.

B nutepatype BbICKa3blBaeTcH MHeHHE, B COOTBETCTBHHU C KOTOPBIM
«@QYIUTOPCKHUH KOHTPOJIb COOEPKUT MHOTO Hepellle HHBIX BOITPOCOB M 1aXKe
[IPOTUBOPEYUl, B YACTHOCTH: 0o0Osi3aTesibHasi OTBETCTBEHHOCTh ayaHTO-
poB (pakKTHYECKU HapyllaeTcsi, TaK KaK MX paboTa oIljayuBaeTCss TeEMH,
KOTO OHH IIpOBepsAlOT, OTBEeTCTBEHHOCTh ayIUTOPOB 3a JOCTOBEPHOCTH
MX 3aKJIIOYeHUH CTAHOBUTCS COMHHUTEJIBHOM BCJIEACTBHE TPYJAHOCTEN ee
ITpOBEPKHU (CIOXKHOCTH U MAacCOBOTO XapaKTepa 00beKTOB KOHTPOJIS )»*4,
DTO MoJIOXKeHHe BEpHO B TOM CHUTyal MM, KOIJA ayAUT OCYLIECTBIISIETCS
B OpraHM3alNU C LeJIbIO BbIsiBJIeHUsI (PAKTOB XMIIeHUsI, YKIIOHEHUS OT
yIIaThl HaJloros. B cutyalnuu, Koraa rorepiieBllast cTOpoHa YyCTaHaBIIH -
BacT pa3mMep UMYILECTBEHHBIX I[IOTeph ITpH IMMpUYUHEHUH Bpea Ne10BOH
peryTaumy, ayJIuT Kak HellpoueccyalbHasd ¢opMa MCIIOIb30BaHUA Clle-
U ATbHBIX 3KOHOMMYECKUX 3HAHUI BIIOJIHE JOTMYCTHM. B ToM ciyuae,
eCJIY CJieJioBateib U CYJ IMOCYUTAIOT, YTO pe3yJIbTaThl ayTUTOPCKOH Mpo-

31 [IlectakoB A.B., LllectakoB JI.A. BBejeHue B ¢pUHaHCOBO-3KOHOMHYECKYIO IKCIIEPTU3Y.
2-¢ u31., nepepad. n gon. M., 2000. C. 153,
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BEPKH HeJOCTOBEPHBI, B KAaYeCTBE [IPOBEPOYHOTrO NeHCTBUS OHU MOTYT
Ha3Ha4YuUTh cyaeOHO-3KOHOMUYECKYIO WIHN CyleOHO-0yXrajJTe pcKyIo 3Kc-
e pTU3Y.

CrnelyeT OTMETUTB, YTO B OTHOIUEHHUH CYIeOHO-IKOHOMUNYECKON BKC-
IIepTU3bl, €e BUIOB, NpeIMeTa B JIMTepaType HeT eAUHOIo MHeHUs. Tak,
YKa3blBaeTCqd, YTO OCHOBHOH LEJNBIO CyAeOHO-2KOHOMHUYECKHUX 3KCIiep-
TU3 SIBJISIETCSt BHISIBJIcHUE ITPU3HAKOB UCKAXEHUST IKOHOMHYECKHUX MMOKa-
3arejiel B ciiydae, Korjga UMeEIOTCsi JaHHble O TOM, YTO IOAIOTOBKA, CO-
BeplleHUe JIMOO COKpBITUE IPEeCTYIUIEHUST CBsi3aHbl ¢ KOHOMUYECKOMH
ne3nHdopmauneir’. IlpeametroM cyneOHO-OyxralTepckoit 2IKcCIepTH-
3bl SIBJISSETCS CIIOCODO OyXTaJITepCcKOro yuyeTa, yCTaHOBJIEHME HEOOBIYHBIX
YCJIOBUM U IIpUEMOB coBepllieHUsI YUeTHBIX orepauyil U 3anuceit, Mecra,
BpeMeHH, MexaHu3Ma, criocoba, KayecTBeHHOI M KOJIM4eCTBEHHOH Xa-
PaKTepUCTUKHU HMCXOOHBIX AaHHBIX’®. O4yeBUIHO, YTO Takoe IMTOHUMaHUe
npeaMeta cyeOHo-0yXralTepCKoil 3KCIepTU3hl SBJISIETCH HeollpaBIaHHO
y3kuM. Eci oO6paTUThCst K HOPMATUBHBIM aKTaM, perjlaMeHTHpYIOLLUM
Ha3HavyeHUe U IpoBeeHUe CyleOHO-3KOHOMUYE CKUX BKCITEPTHU3, TO MOX-
HO YBMIIETD CJIEAYIOLIEE.

CornacHo HopMaTtuBHEIM akTaM MBJI P E A. 3aituesa, 1.I1. Ynny-
pa BBIIENAIOT Clie1YIOIUe BUAbI 2KOHOMHYECKHX 3KCIIEPTH3:

1) Oyxranrepckas — ucciieoBaHHe COlepXaHMst 3amuced OyXTrajTepcKoro
yuyera,
2) HayoroBasi — UCC/IeJOBaHUE UCTTOJIHEHUsT 00s3aTeNIbCTB ITO UCUHUCIIEHUIO

HaJIOTOB U COOPOB;

3) ¢uHaHCOBO-aHAIUTUYeCcKasi — MCClieJoBaHWe (PMHAHCOBOTO COCTOS-

HUS;

4) ¢uHaHCOBO-KpeAUTHAasd — UCClef0BaHue cobione HUA MTPUHIMTIOB Kpe-

OUTOBaHHs ®.

B cootBerctBUHM c rnpukazoM Munucrepcrsa 1octuuun PO or 14 mas
2003 . Ne 114, B cyneGHO-2KCIIepTHBIX YUpeXaeHUsIX CUcTeMbl MUHKCTep-
CTBA IOCTULIUM ITPOBOJISATCS:

¥ KonkyrtnH B.B., 3ocumoB C.M., TlycroBanosJI.B. Cyne6xbie akcnieptuabl. M.: 000 «U3x-Bo
«IOpnutuHpOopM», 2001. C, 179,

343 Tam xKe.

* CM.: MHCTpYKUMA 110 OpTraHn3auMyi U NpOU3BOICTBY CyAEGHBIX 3KCIepTH3 B 3KCIIEPTHO-
KpUMH HAUTUCTHYECKUX TTOpa3ieNIeHUSIX OpraHOB BHYTpe HHUX 1e Poccuiickoit ®eepayun (yrB.
[Tpukaszom MBJI ot 29 nions 2005 1. Ne 511) // Poccmiickas rasera. 2005. 30 aBrycra.

3 3aiiueBa E.A., Unnypa J1.I1. Ucnonb3oBaHue cieyanbHbIX 3KOHOMHUUECKUX 3HAHUIH B 0~
CyIeOHOM MpOU3BOACTBE IO YIOJOBHBIM JenaM:. MOHorpadus. Bonrorpaa: Bosrorpaickas
akagemuss MBJ1 PO, 2007. C. 123.
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1) Gyxranrepckas 3Kcriepri3a — 110 UCCIEIOBaH IO 3aITUCe i OyXraaTepcKoro
y4eTa C 1ieJIbl0 YCTAHOBJIEHUst HAJTMYHSE MU OTCYTCTBUS B HUX MCKAKEHHbBIX
JaHHBIX;

2) (HMHaHCOBO-3KOHOMUYECKAS 3KCIEPTU3A, KOTOpas BKITIOYAET:

a) ucclieoBaHHe Moka3aTesie GUHAHCOBOTO COCTOSSHUSI U (UHAHCOBO-

3KOHOMHUYECKOU NesiTEJIbHOCTU XO3SIHCTBYIOLLETO CYOBEeKTa,

0) MccreqoBaHue IPU3HAKOB U crioco00B MCKaXeHHMS JaHHbIX O PUHAH -~

COBBIX I[TOKa3areJisiX, BIUsIoILMX Ha QMHAHCOBbBIN pe3y/lbTaTt ¥ pacyeTbl
10 00513aTEJILCTBAM X034 CTBYIOLLIErO CYOBhEKTa,
B) HCCJIeJOBaHKe pacdeTa JOJeBoro yyacTust yypennTeiieit (aKIlMOHEPOB)
B UMYILIECTBE U paclipeneiseMoi IpUObUIM XO3AHCTBYIOL[ET0 CYObeKTa;
I') uUccieqoBaHMe IoKa3aTesie, XapakKTepU3yoLINX GopMHUpoBaHueE pa3-
Mepa (BeJIMYUHBI) OIUIAaThl TPy C LIEJIbIO YCTAHOBJIeHUSI OTKJIOHEH U
OT IeUCTBYIOILIMX HOPM .

HcropryecKd MMeHHO CyIeOHO-OyXrajitepckas 3KClepTu3a chopMu-
poBaJlach B YCJIOBHSX IUIaHOBOM rocynapcTtseHHoi GOpMbl cCOOCTBEHHOCTH,
1 M03TOMY cO cMeHOoM opM coOCcTBeHHOCTH B POCCUH B HacTosilee BpeMs
«OyXrantepcKasi 3KCIlepTu3a — ofiuH U3 GOPMUPYIOILIMXCH BUIOB CYIeOHbIX
3KCIlepTH3. B 3TOM KadecTBe OHa B TAKOH Xe CTelleHH OTJIHYaeTcs OT IPYTHX
BHIOB M KJ1acCOB CYNeOHBIX 3KCIIepTHU3, B KAKO# OYXTAITEPCKUM yUeT oTJinya-
eTCsl OT IPYTHX 3KOHOMHUYeCKUX HayK»*¥ . B inreparype BbICKa3bIBAIOTCS pas-
JIMYHbIE CYXICHHUSA O MECTe CyleOHO-OyXralTepCKON 3KCIlepTU3bl B CUCTEME
cyneGHbIx akcneptn3. Tak, C.C. OcTpoyMOB B CBOE BpeMsi paccMaTpUBall cy-
IeOHYIO OYXTaJITEPHIO KaK CAMOCTOSTE/IbHYIO 3KCIIEPTHYIO HAYKY, ITpOBOMIMUII
B 3TOM CBSI3U aHAJIOTUIO MeXAY cyneOHoil MeAUIIMHON U cyneObHOM OyXranre-
pve# 1 OTHOCWI MX K YUCTY IIpUKIIaAHBIX o0JlacTeit 3HAaHU U, TTpeJHA3HAYEeH-
HBIX TOJIbKO ISl 3KcrepTHoro uccienosanus’®. C.I1. @opruHckuit cuuran,
4TO cyfieOHasl OyXraaTepus SABIsieTCs OMHUM U3 pa3nesioB KpHMHHAIUCTKH Y,

3% CMm.: O6 yrBepxaeHH U [TepeyHs poIoB (BUIOB) 3KCIIEPTH3, BLITIONHSIEMbIX B FOCY12PCTBEH HbIX
CyneOHO-3KCIepTHHIX YupexXae HMAX MunnctepcrBa ioctuunn Poccuiickoit @enepaunn U Ile-
PEYHS IKCNEPTHBIX Cliey MaNbHOCTE |, IO KOTOPBIM [TpeAOCTaBASIETCS TPABO CAMOCTOATENHOTO
TIPON3BOACTBA CYACOHBIX 3KCEPTH3 B rocyIapcTBeHHBIX CyleOHO-3KCIepTHBIX YUPeXIeHHAX
MuHncrepcrBa 1ocTuunn Poceuiickoit @enepaymn: npukas MuxHnerepersa loctiynn PO or
14 mas 2003 1. Ne 114 // CIIC «["apant-Maxkcumywm. [paitm». Bepcnst ot 16 nionst 2007 1,

*7 1lTanpnH B.B. TeopeTnyeckue BONPOCH CyAeOHO-6YXTanTepcKOR 3KCIepTU3H / NOM pel.
H.A. boptinka. Caparos: U3n-Bo CapatoBcKoii rocyrapcTBeHHOM akanemuu npasa, 2002,
C. 5.

38 OctpoymoB C.C. TpYAHOCTH M nipo6aeMbl CyAe6HO-0yxranTepcKoi 3kcnepTussl // Cou. 3a-
KOHHOCTB. 1966. Ne 8. C. 92,

% Qopriickuit C.I1. [Ipobaembl cyne6Hoilt Gyxrantepnm // BONpocH COBETCKOM KPUMUHANH-
ctukn. M., 1951, C. 144-150.
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b.B. Jlio6kuH mnosaran, 4yro B o01Iei YacTu Teopuu cyaeGHoM Oyxran-
TEPUH JOJLDKHBI pacCMaTpuBaThCA BOIPOCHI OpraHU3aluMu OYXTraJTepCcKoro
ydeTa U KOHTPOJIA Ha KOHKPETHBIX ITPpEeNITPUATHAX, paCKpbIBaTbCS OCHOBHbIE
IIpaBuJIa BEACHUst XO3THCTBEHHBIX U YUETHBIX ollepalMif, BO BTOpoi — oco-
O¢HHOM YaCcTH — YyacTHBIE [TOJI0XKECHUA METOANKH pacciie10BaHU S KOHOMHU -
YeCKUX NpeCTyIieHUH Ha OCHOBE UCCIIENOBAaHUA YYeTHBIX 3aliuceil U Oyx-
TAJITEPCKUX JOKYMEHTOB,

A.N. Bun6epr, H.T. ManaxoBckas c4uranu, 4YTo pellleHHe cyreOHO-
OyxraJITepcKuxX 3aad BBINOJIHSAETCS IYyTeM HellOCpeACTBEHHOIO MCHOJIb-
30BaHUA JAHHBIX yyeTa, INIAaHOBO-3KOHOMHUYeCKUX, PHUHAHCOBBIX U JPYTHUX
HayK, He BBI3bIBAIOIIMX UX TpaHCHOpMALHMIO B MpelIMETHYIO IKCITEPTHYIO
HayKy st nesieit cyneoHom 3kcriepTussl. CyneGHas Oyxraarepusa U HEKOTO-
pble BUIIbl IKCITEPTU3 HEe UMEIOT B KaueCcTBe HayyHO-METOIUYeCKOrO HCTOY-
HHKa CAaMOCTOSITEJIbHO C(HOpMHUpOBaBILIEACA OTpaciii HayyHOTo 3HaHUg!,

B.B. lllaapun crnpaBemnBo cYMTaeT, 4YFTo COBpeMeHHas IIpaKTHKa
cyneOHO-0OyXraatepCKoi 3KCHepTU3bl MpeacrasisieT coO0OM CUHTE3 IpaBo-
BbIX M KpUMHHAJIUCTUYECKUX TIOHSTHH, MeTomoB U MeTomuk. Ilpu arom
pe4b UIET HE O MeXaHHUUYECKOM CIIMAHHUHU TeOpeTHYeCKUX NMOHATHI M TIpaK-
THYECKUX METOJOB 2KOHOMHUKO-ITpAaBOBbIX HayK, a 0 GOpMUpPOBAHUHU HOBOM
OTpac/ii 3HAaHUM [yTeM MHTeTrpalM1 3HaHWI pa3iMYHbIX Hayk>>2.

B orHolleHun rpeaMeTra cymeOHO-OyXranrepCKom 3KcIlepTHU3bl TaKXe
HeT eguHOTO MHeHUs. C.C. OcrpoyMos, C.I1. @oprunckuit, C.I1. Tonyosr-
HUKOB OTHOCWIM K ITpeaMeTy cyaeOHO-OyXTalTepCKoh KCItepTU3bl OTpa-
XE€HHBIE B JOKYMEHTaX WJIM YUYCTHBIX PETUCTpaxX X034MCTBEHHBIC OllepaliuH,
KOTOpbIE CTaJIM O0BEKTOM paccCiieIOBaHUA HIIHM cyeOHOTI 0 pa3dupareIbCTBa
A OTHOCHUTEJIBHO KOTOPBIX IKCIIepT-OyXrajarep gajl 3aK/IioyeHMUeE no BOIpo-
caM, ITOCTaB/IcHHBIM Ha €ro paspellicHHUE ClieoBaTesieM, ITPOKYPOPOM WITH
cynom’>, B.B. IllagpuH cunTaeT, 4T0 3TOT NpeaMeT IKCIePTU3bl HYXAaeTCA
B IONMOJIHEHHU U ITpeIMETOM IKCITepTH3bl ABJISIIOTCA He TOJILKO XO35HCTBEH-
Hble OIlepallMH, HO U X034 CTBeHHbIE CUTYAI[MU, 1O KOTOPbIMU HE OOXOIH -
MO ITOHMMaATh Ollpe/esicHHbIe COOBITUA, HAallpUMeEp ITOTEPU OT CTUXUMHBIX

330 Cm.: JTio6kuH B.B. OCHOBBI GYXTITEPCKOTO YYETa U CyIe6GHO-0yXTayITepCKOH 3KCIEPTU3HI,
Caparos, 1956.

331 Cm.: BunbGepr A.U., Manaxosckass H. T. CyneoHas skcnepronorus. M., 1980. C. 45.

32 lagpuH B.B. TeopeTHuyeckue BOINPOCH! CyneOHO-OYXranTepckoi 3KcnepTu3bl / MOA pel.
H.A. boprHuka. CaparoB: U3n-Bo CaparoBcKoil rocynapcTBeHHOM akaneMun npasa, 2002.
C.5.

333 Cm.: OctpoymoB C.C., QoprunHckuit C.I1. OcHOBB GyxraiTepcKoro yyeta M cynebHo-
Oyxraarepckoit skcneptHdnl. M., 1969. C. 196 ; boanosa H.K., Fony6eB A A., I'ypeeB B.H.
CyneoHo-0yxranrepckas 3KcriepTu3a: crnpaBoyHuK. M., 1993. C. 4,
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OencTBUi, XUILEeHNIT™*. B npeaMeT 3KcIiepTH3bl OH TakKe BK/IIOYAET UMY-
[LeCTBO U 00s13aTe1bCTBA X035 UCTBYIOLIETO CYOBEKTA.

A.P. llInsixos, A.M. PoMalios o rnpeamMerom cynedbHo-0yxranre pcKoit
IKCIEePTU3bl MOHUMAIOT Ollepallul OyXTajTepCKOro ydera, OTpaXalolue
ofpefiesieHHbIE CTOPOHBI (PUHAHCOBO-X039HCTBE HHOM HesiTeIbHOCTH. PaK-
TUYeCKUMHU JAHHBIMH, UCCleNyeMBbIMU 3KCIIEpTOM-0yXrajirepoM (110 JOKY-
MeHTaM), siBJITIOTCS ollepaliiy OyXrajiTe pCKOro yyeTa, cilyXaul1e CpecTBOM
OoTpaxeHHst PUHAHCOBO-XO3SICTBEHHOM HEATEIBHOCTH IIPEATIPUSTHS, Op-
raHW3allMM U YupeXIeHHs, a X UcciledoBaHHe TpebOyeT crieliuaIbHbIX I10-
3HaHMil, cyqbl U OpraHbl pacciiefOBaHUSA oOpallaloTcs 3a IOMOIILIO K CIIe-
[UAJIUCTaM B 06J1aCTH GYXTallTepcKoTro yyeTta’™,

B.B. lllagpuH omnpenenisier, 4to npeaMeToM cyneOHO-OyxrairepcKoit
IKCIIEPTHU3bI SABJISIETCS UMYILECTBO, COOCTBEHHBIN KaIlUTal, UMYIECTBEH-
Hble U fJeHeXHble 00s13aTe1bCTBA M OTHOLLIeHHS, X031 HCTBEHHbIE OTIEpaliy,
a TaKKe JOCTOBEPHOCTb UX JOKYMEHTAJIIBHOIO OTpaXEHUS B cUcteMe Oyx-
rajitepckoro ydetra u 3¢ peKTuBHOCTE AIMUHUCTPATUBHO-XO351HCTBEHHOTO
KOHTpPOJS 3a Ha3BaHHBIMU KaTeTOpUSIMU, KOTOpbIe CTaJIM OOBbEKTaMU pac-
cleqoBaHMUS U cyneOHOTo paccMOTpeHMs ITpaBOOXpaHUTEIBHBIMUA OpraHa-
MU ¥ TpeOYIOT WISt YCTAaHOBJIIeHUSt UICTUHBI TIPUMEHEHUSE CIIEIUAJIbHBIX I10-
3HaHUM 3KcTepra-Oyxrantepa’®,

Kakoif BUI 2KcrepTU3bl HEOOXOIMMO Ha3HAYUTh INpU HEeOOXOOUMOCTHU
orpefesieHUst pakra UMYILECTBEHHBIX IOTEPh U pa3Mepa HETNOoJydeHHbIX
JIOXOMIOB B ¢Jydasix IpUYMHEHHUS Bpeaa NeJIOBOH pernyTanuu Ipuandeckoro
ymmua? Ipu pellle HUM 3TOTO BOTIPOCA YUUTHIBAETCS IOHUMaHUeE NeJIOBOH pe-
NMyTaly KaK U3BECTHOCTU OpraHM3a1MM, yTBepAUBllIeiticst Ha OCHOBE OCBe-
JOMJIEHHOCTH KJIMEHTOB M OOIlIECTBEHHOCTH O ee HaneXHOCTH, Kayectse
MpeJOoCTaBIsieMOTO €10 00CIYXKHBAaHUS U BBIITyCKaeMO# MpOYKINH, ypOBHE
LleH Ha TOBapbl U YCJIYIH, KPeAUTOCIIOCOOHOCTH IO OTHOILUEHHUIO K ITOCTaB-
nMKaM 1 6ankaM. CylecTByeT BO3MOXHOCTh TOYHOTO pacyeTa 1¢eJIOBOit pe-
IIyTai M1 U COOTBETCTBEHHO cTelleHU ee yMalleHUst>'. B kayecTBe BEJIMYHMH,
MOJAJIeXaIMX OlleHKe C 11eJIbI0 YCTAHOBJICHHUS pa3Mepa UMYLIECTBEHHBIX T10-

# Wlaapua B.B. TeopernuecKne BONpocH CyneGHO-GyXTanTepcKoii 3KcnepTU3bl / MO pen.
H.A. boptHuka. CaparoB: U3n-Bo CapaToBcKoii rocymapcTBeHHOM akageMmun npasa, 2002,
C. 48.

3% [InsxoB A.P., PomamoB A.M. Cyne6Ho-6yxrantepckas skcnepTu3a // Cou. 3aKOHHOCTS.
1971. Ne 5. C. 28.

3% [1TanpuH B.B. Yka3. cou. C. 48.
357 Cm.: HukynnueBa H. 1O. ITpaBo iopyauMuecKnx ML Ha JETOBYIO PEMYTALIMIO U €10 I'PAXIAHCKO-
NpaBoOBas 3alliiTa: apToped. AKC. ... KaHa. lopui. Hayk. HoBocubupck, 2004, C. 14,
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TE€Pb U HENOMYYEHHBIX OXO0B BCJIEACTBHE YMAJIEHUS NEJTOBOM peryTaluy,

BBICTYIIAIOT:

1) naHHble OyXranrepckoro 6asaHca opraHM3alHu: KO3DOHLUMEHTH! Te-
Kylule# JINKBUIHOCTH, 00ecle4eHHOCTh COOCTBEHHBIMH OOOPOTHBIMH
CpeACTBaMM, cTelieHb GUHAHCOBOU HE3aBUHCUMOCTH, 000paYH BAEMOCTH
AeOUTOPCKOM 3aJ0/KEHHOCTH, 000pauyMBaEMOCTh KpeIUTHO M 3310JDKEH-
HOCTh, 000paYMBa€MOCTh aKTHBOB OpTraHH3alliM, peHTa0eJbHOCTh IIpO-
JIaX, peHTabeJIbHOCTh COOCTBEHHOTO KallUTaJIa;

2) MHblE TOKa3aTesIM YCIellHON NesiTeIbHOCTH NpeNNpUATHS: J0JI5 00si-
3aTeJILCTB C MPONyluleHHBIM CpOKOM HCIIOJIHEHHNS B oO1eM obbeme
00s13aTeNIbCTB OpraHU3aliiM 3a ollpenesieHHbIH CpoK, TeKy4eCcTh KalpoB
OpraHH3alHu, JOJs1 ITOCTOSSHHBIX KJIMEHTOB 3a OIpelesIeHHBIH repuod,
pOCT (CHHXXEHHE) YUC/Ia KJIMEHTOB OpraHHu3alHH.

B.B. llanpun ykasbiBaer, YTo MOTpeOHOCTh B Ha3HaueHUH OyXrajirep-
CKOH 32KCINepTH3bl BO3HHKAET, Korda oOHapyXHBacTCid HECOOTBETCTBHE
MEXIY HaHHBIMHM OYyXTJITEpCKOIO y4eTa, OTpaXalolMMH XO3SHCTBEHHYIO
OeSATEJILHOCTh OpraHU3anuu, ¥ peaJlbHbIM ColepXKaHHeM ¢e XO3IHCTBEHHO I
nesitesibHOCTH. MccilieoBanue 3T0M Xe IesiTe/IbHOCTH He Ha OCHOBE JaHHBIX
OyxraJrepcKoro ydyera OTHOCHTCS K HaydHOM KOMIIETEHLMHU OPYTHX 2KC-
nmeproB. [1oaToMy aHaIM3 3THX BOIIPOCOB, HO Ha OCHOBE laHHBIX Oyxy4ye-
Ta SIBJIAETCA IpEeAMETOM CYIEeOHO-3KOHOMUYECKOW 3KCIEepTU3bl, CynedOHO-
TOBapOBEAYECKON 2KCIIEPTHU3HI.

TaxuM 06pa3oM, 1151 BBISSCHEHH St pa3Mepa HMYILIECTBEHHBIX ITOTEPD U He-
ITOJIYYe HHBIX TOXOMOB IIPH YMAJIEHUH NEJIOBOM pellyTalyy, a TakkKe caMo-
ro ¢paxKTa CylieCTBOBaHMS €JIOBOM peNnyTauy H IIPpHYHHHO-CJICICTBEHHO I
CBSI3M MEXIy I[IpeCTYIIHbIM JIesiHUEM M yMaJleHMEM [IeJIOBOM pernyra-
LUMH, HeoOXomuMBlI cIllepMajibHble CyneOHO-2KOHOMHYECKHME U CyneOHO-
OyXrajitepckue Mo3HaHusi. DTH 3HAHUsI MOTYT OBITh IIpHBJIe4YeHbI B hopMe
PEBU3NH HJIM OTAECJIBHON NOKYMEHTAJIBbHON IPOBEPKH, ayAUMTOPCKON IIpo-
BEPKHM WM IIyTeM Ha3HayeHHUsS CydeOHO-3KOHOMHYECKON WJIM cyleOHo-
OyXTaNTePCKOM IKCITEPTH3HI.

Peniast Boripoc o ToM, KaKy1o (popMy HCIIOJIb30BaHUS CIIEHAJIbHBIX I10-
3HaHUH BbIOpaTh, HEOOXOMMMO HCXOIHUTH U3 OOCTOSATENBCTB Hea, IpUHUMas
BO BHUMaHHE BO3MOXHOCTH ITOTEpPITEBILIE! CTOPOHBI IIpeyBEJIMYNBaTh Bpel
IeJIOBOM pernyTauMy ¥, COOTBETCTBCHHO, pa3Mep KoMileHcanMu. B 3ToMm
cllyyae HeoOXOQMMO Ha3HAYHUTh CYAeOHO-OYXTaJITepCKYl0 HJIM CyneOHO-
3KOHOMHYECKYIO IKCIIEPTH3Y.

[IpubGeras k takum opMam UCIONIB30BaHUA cIleMaIbHBIX [TO3HaHM, KaK
ayIuT, peBU3US M IKCIIEPTU3a, HEOOXOIHMO IIPYHHUMATh BO BHUMaHHE HEKOTO-
pbl€ pa3/Inyusa MeXAY HHMH, KOTOpble MOXHO CBECTH K CJICAYIOLLIEMY:
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1. Pasznuuyus B HOpMaTUBHO-IPaBOBOM Oa3e rpoBeleHUs ayJuTa, pEeBU3UH
M 3KCIEPTHU3LI.

2. Paziuuus B poleccyaibHOH CYIIIHOCTH U, COOTBETCTBEHHO, B IIPO-
LeccyajibHOM nopsiike TpeboBaHMS, Ha3HAYEHHUS Y MpoBeIeHMUS.

3. IIpeameToM peBU3MH M ayHTa MOTYT OBITh JIM1LIL OOCTOATEILCTBA, OT-
HocsiluMecs K @HMHaHCOBO-X03sIMCTBEHHOM 1eITe/IbHOCTH DKOHOMHUYECKHUX
CYOBEKTOB WM CIIYXKEOHON NeATEbHOCTH X OTAENBHBIX JOJXKHOCTHBIX
nai. TlpeqMeToM 3KCMEPTU3B MOTYT GBITh J1I0ObIe OOCTOATEILCTBA, BbI-
ACHEeHHe KOTOPbIX TpedyeTcd o neiy, A5 4ero HeoOXoaAuMbl cyldeOHO-
3KOHOMHYECKHUE 3HAHUA >,

4. PeBM30p HEe 3aHHUMaeT HHKAKOTO MPOLECCYAJIBHOIO MOJOXEHUS
B YTOJIOBHOM MpOliecce, OH MOXeT ObITh JONpoIleH 10 MpaBUjiaM golpoca
CBUIETeJIA B TEX CIYYasiX, Koraa cjeloBaTe/ 10 U Cyly HEOOXOIMUMBbI MOsICHEH A
B OTHOUIEHUHU aKTa peBU3UH. AyauTopa, NMpoBOASlIero ayIuTOpCKYIO Mpo-
BepKY, MOXHO KBaJIMDULIMPOBATh KaK CIiellHaJINCTa, JalOUIero 3aK/I1I04YeHUE.
DKCIEepT 3aHUMAET OlpeliesleHHOE MPOoLIECCYaJbHOE MOJIOXEHHE,

5. PeBu3zop 0043aH Mpu MpoBeAeHUH PeBU3HH TaKXKe BRIABJISTL Hapy-
LLIEHUS ¥ ITpecTYIIJIEeHUS,, OLieHKY KOTOPBIM Jai0T BITOCJIEICTBUH I paBoOXpa-
HHUTEIbHbIE OPTaHbl YU CY, Mo TpeOOBaHMUIO KOTOPBIX IMPOBOIUTCH peBU3US.
DKCNEepPT Xe UCCIIelYeT U ycTaHaB/AMBaeT QaKThl B MpeliejiaX CBoeil KoMIle-
TEHLIUH.

6. PeBu3nHu, KaK nmpaBuHiIO, TIPOBOISITCS 110 MECTY HaXoXIeHUA Hcce-
nyeMoro obbekTa, 3KCIepTU3nl TPeOYIOT NpeaocTaBAeHUS OMnpelejieHHbBIX
MaTepHUajloB, KaK MpaBHJIo, B CYAeOHO-3KCIEpTHEIE YYpeKIeHUS.

OO61uMM Mexny peBU3Hell, ayTUTOM U CcylneOHo-OyXrajiTepcKoil aKcnep-
TU30# ABAAETCH TO, YTO OHM UCIOJIL3YIOT OIMHAKOBblE HCTOUHUKHU UHGPOP-
Malid4, MeToabl U METOAUKH HCCIIeloBaHUSA, OOOCHOBBIBaiOT CBOM BhLIBO-
Ibl Ha TOCTOBEPHO YCTaHOBJIeHHBIX pakTaX., Ho npu 3TOM peBH30p MOXET
CaMOCTOATENBbHO MOAYYaTh JOKYMEHTHI, HEOOXOIUMbIE I UCCIIeJOBaH U,
IKCIEPT Xe BIIpaBe MoayyaTh JOIMOJHHUTEIbHbIE MaTepHUaJibl TOJBKO Yepes
cjiegoBarTes.

Bce atu 06cTOATEILCTB2 HEOOXOAMMO YUUTHIBATH M1 pelilleHUs BOIpoca
O TOM, Kakylo (popMY UCIIO/IL30BaHUS CrEliHaIbHBIX 3HAHUA HEoOX0IUMO
MPUMEHUTHL MPU YCTAaHOBAEHHUU (paKTa MMYILECTBEHHRBIX MOTEPhL U HEMO-
JIyYEHHBIX JOXOIOB [IPH pellieHWHM Borpoca o MpUHUYMHEHUH Bpelia Oe/I0BOA
pernyTalnuy U pasMepa ee KOMIIEHCALUU.

3% [HanpuH B.B., lHanpun K.B., Mycun 3.®. PeBu3us no TpeGOBaHHIO NPaBOOXPaHHTENBHBIX
OpraHoOB NpPH Pacc/ICIOBaHHHU YroAoBUHX fAed. M.: «000 Haa-so «HOpantnndopm», 2004,
C. 121
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Oco6eHHDCTM A0Ka3bIBAHNA BPEAA, NPMHMHEHHOTO AENOBORA PENyTaLMM OPHANYECKOTo JINLa

CaM daxkT HaM4YKs JEJIOBONA pernyTaliMH, €CJIM 3TO He OOLIENU3BECTHLBIMN
(daKT, MOTYT MOATBEPANTH TAKKe NTOKa3aHUS CBUIeTeNel — NpelCTaBUTENER
IOpHUAHYECKHUX JIML, C KOTOPBIMH ITOoTepleBliiee IOpUANYecKoe JIMLIO UMEJO
JNOTOBOpPHble OTHOLLEHUS. B 3TOM c/iyyae B KayecTBe CBHUIeTes el HeoOXo-~
JUMO TIpUBJIeKaTh PYKOBOJMUTEJIEH NMpeanpUaTUa — KOHTpareHTa, Ujiu He-
MocpeacCTBEHHO TeX JIUL, KOTOpPbI€ OTBeYa/IH 3a 3aK/IIOUeHUE U UCTIOTHEHH E
JOTOBOPOB C IOPUIMYECKUM JIMLIOM — IOTEPIEeBUIAM.

B suTepaType HeOJHOKpaTHO OTMeyajioch, YTo B YIIK Heobxomumo 3a-
KpelUTh €llle TaKOM BHI N0Ka3aTe/IbCTB, KaK IOoKa3aHUS NpelcTaBUTeA
IpaXAaHCKOTO MCTLHA M I'PAaXJaHCKOTO OTBETYMKA, OCOO0 3TO CTaJIo aKTy-
aJIbHO C BBeJeHMEM IIOTEpIieBlllero — lopuandeckoro jguua. IlokasaHug
NpencTaBUTeNS TPAXIAHCKOIO MCTLA Y MPaXJaHCKOTO OTBETYMKA IIOMOTa-
IOT YCTAHOBUTH CTelleHb MOTEPDL NPH YMaJIEeHUH J€JI0BOH penyTalidy.

Ilpn n3ydeHHH YroJIOBHBIX Jie/l 0 IpUYMHEHHUH Bpela IeJIOBOM peryTa-
LMY OBUIC YCTAHOBJIEHO, YTO B MOATBepXIeHUE CBOMX TPeOOBaHMI Ipax-
JaHCKHUM HCTLOM (IOTepleBUIMM IOPUANYECKHM JIMLIOM) OBUTH Ipe/cTaB-
JIeHBbl IOTOBOPhI, IO KOTOPBHIM B pe3yJjibTaTe COBEpleHHUS NPECTYIUIEHUS He
OBLJIM UCIIOJIHEHKI 00M3aTEILCTBA, JaHHBIE O BBINTYCKE NMPOAVKLIMU B MEHb-~
lIeM KoJMYyecTBe, YeM [0 COBepLUEHHUM NpecTYILIeHUs, 3alpochl B 610po
3aHATOCTU — KaK NMOATBEPXIEHHE BO3HUKHOBEHUS TPYJHOCTEN B Habope
KBaInpH1LIMpOBaHHBIX paOOTHHUKOB.

Ilpu 5TOM caMu 5TH IoKa3aTeabCTBa (MHBIE JOKYMEHThI) He ObIIIH HC-
cJle[oBaHbl, CIIELUAIUCTHI U1 UX OLIEHKHU He ObIJIM NMPUBJIEYEHHl U HUC-
cJeJoBaHUS (PUHAHCOBO-X034iCTBEHHOMH eATEJIbHOCTH NpeaNpUITHI He
MPOBOIMUJIOC.

OTpepnaktTupoBan u onyonukosan Ha cante : PRESSI ( HERSON )



3aKnoyeHne

Ha ocHoBannu NnpoBeNeHHOro WCCleloBaHUs MOXHO celaTh CJIENylo-
HI1e BbIBOMKI:

1. Bpen, npyynHeHHBIA NIpECTyIVIEHWEM, B TICUXOJIOrMYeCKUX NEPEXU-
BaHWX NPOSIB/IAETCS N1PpU HAIVYHUH C/IeNyIOUIUX YCIIOBUH:

1) ecThb OCHOBaHUS [J1 TaKUX IepeXHBaHUH — IOTeps onpenesieHHbIX

Onar;

2) ¢u3nyeckoe JULO (JIMUYHOCThL) B COCTOTHUY OCO3HATH 3TY [10TE p1o OJ1ar

KaK HefaTUBHOE SIBJIEHUE B CBOEl XU3HH,;

3) ©Osara cBsi3aHbl ¢ CYOBEKTUBHBIMU NMpaBaMU U MHTEpECaMU JTUYHOCTHU

U OXpaHAIOTCS 3aKOHOM,

4) noteps olnpeneJeHHBIX Oar — 3TO cleAcTBUE NesTHUs (HefcTBUS WIIH

Oe3nelicTBUS);

5) cyuiecTBYeT NpUYMHHASA CBA3b MEXAY AESIHUEM M NToTepeli ornpeleseHHBIX
oJiar;
6) OOBIYHO 3TO CBSI3BIBAETCS ¢ BUHON NPUYHMHUTENS TAKOro Bpena.

2. CJI0XHOCTbh pacCMOTPEHUST UCKOB O BO3MEUIEHUU MOpaJIbHOrO Bpena
COBMECTHO € YIOJIOBHBLIM JIEJIOM 3aTPYIHSIETCS TEM, UTO HU B YIOJIOBHOM,
HU B YrOJIOBHO-IIPOLIECCYANILHOM 3aKOHOATEIbCTBE HET NPSIMBIX YKa3aHUHU
Ha BO3MOXHOCTh KOMIIEHCAlLIMHM MOopaJibHOTO Bpena. [laxe rnpu Bo3MOXHO-
CTU NIPUMEHEHUS HOPM IPaXAaHCKOro Npapa [pyu paCCMOTPEHUH I'paxXKJaH-
CKOI'0O UCKa COBMECTHO C YIOJIOBHBIM CJiIeAyeT OTMETUTh, YTO MPU INPHUYH -
HEHUU MMYUIECTBEHHOIO U QU3NYECKOTO Bpeaa BCeJACTBUE COBepIIEHUs
NpecTYIUIEHUS! 3aKOHOJATeJbHbIE OCHOBAHUS I KOMIIEHCALIMK MOpaJib-
HOro Bpefa OTCYTCTBYIOT. DTOT npoben yacTUYHO JukBuauposaio [locra-
HoBjieHUe [lnenyma BepxosHoro Cyna Poccuiickoit @enepaunu «O cyneo-
HOM IIpUroBOpe», B KOTOPOM yKasbiBaeTcs: «CynaM HalyIeXUT UMeTh B BULLY,
4TO JIMLY, KOTOPOMY NpecCTyIIeHHeM NIpUd4HHEH MOpaJibHbIN, QU3NUYECKUH
WJIM UMYUIECTBEHHBIN Bpel, BIIpaBe TakKe INpeabsiBUTh UCK O KOMIIEHCa-
LMK MOpaJLHOIrO Bpega, KOTopass B COOTBETCTBUM C 3aKOHOM OCYUIECT-
B/ETCA B IEHEXHOH (OpMe He3aBHUCUMO OT IOjieXalllero BO3MelIEHUIO
MMYLUecTBeHHOro Bpeaa. Ilpu paspelieHuH nogoObHOro poga UCKOB clleny-
€T pYKOBOACTBOBaThCs CT.CT. 151, 1099, 1100, 1101 IpaxnaHcKOro Kogekca
Poccuiickoit Pepgepaliny, B COOTBETCTBUM ¢ KOTOPBLIMU TpU OlpeesleHUU
pasMepa KOMIIeHCaliMi MOPaJIbHOTO Bpega HeOOXOAUMO YYUTHIBAThL Xapak-
Tep NPUYUHEHHBIX MOTEPNEBIIEMY (PUINYECKUX U HPABCTBEHHEBIX CTpaja-
HUH, CBI3aHHBIX C €ro HHANBUIYAJILHBIMU OCOOEHHOCTIMY, CTENeHb BUHBI
NoACYANMOTO, ero MaTepUaIbHOE I10JIOKEHHE U APYTHE KOHKpeTHhie 00CTO-
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3axknoueHue

ATeNLCTBA Jlesia, BAUSIOIIMe Ha pellieHUe cyJia 110 NpeabsiBJIEHHOMY HCKY. Bo
BCEX CJIyYasixX MPpH olpejieJeHUU KOMIIEHCAaliuM Bpea JOJXKHEI YYUTBIBAThCS
TpeOOBaHHUA COPa3MEPHOCTH U CIIPaBEJIHBOCTHY.

3. [Ipu pacCMOTpeHHUHM HcKa O KOMIIEHCAllHM MOpaJIbHOTO Bpeja, Mpu-
YHHeHHOTo MpecTyIUleHUEM, B MEPBYIO o4depedb UMEIOTC B BUAY OJara,
OXpaHsieMble€ YTOJIOBHBIM 3aKOHOM, B KaUeCTBe TaKOBBLIX BLICTYHAET OOBEKT
rocsraTe/bcTBa. biara, norepsgs Win yMajleHHe KOTOPBIX MOXET BbI3BaTh
MCUXOJIOTHYECKHE NTEPEXUBAHUS, YCITIOBHO MOXHO pa3ieInTh Ha TpHU BUA:
1) mMyiiecTBeHHBIE OJ1ara;

2) ¢usudeckue 6jara;
3) HeMmaTepHalbHHE OJara.

HeMatepualinHpie 6s1ara, B CBOIO OYEPEdb, MOXHO pas3JeNUTh Ha clley-
101l Me TOJBUIMI:

1) HeMaTepHapHBIE Os1ara JINYHOTO XapakKrepa,
2) HeMaTtepMaslpHBIe Oj1ara, cBI3aHHEBIE ¢ 00LLIECTBEHHO M NTpo@decCHOHANb-

HO# eI TETLHOCTHIO (PU3UUECKOTO JINLA;

3) HeMaTtepuaibHBe Osara, cBA3aHHBIE C AESITENBHOCTHIO IOPHINYECKOTO

JIALA;

4) HeMaTepHajlbHBIe OJ1ara, CBI3aHHbIE C UMYILIECTBEHHBIMH OTHOILIECHUSIMH.

CrnellyeT OTMETHTb, YTO NMOJOOHOro poja KjilacCU(pHUKALUA OTCYTCTBY-
eT B IPpaxJaHCKOM MpaBe. 1aK, HanpuMep, Takue (pusnyeckue Oiara, Kax
XHU3Hb, 310POBbe, TPAMULIMOHHO OTHOCAT K HeMaTepHaIbHBIM 6/1araM. 310
He COBCEM BEpPHO, TaK KaK e€cCJIM MpH MpUYNHEeHUH Bpella TRKMM HeMaTepu-
aJIbHBIM OJ1araM, KaK YecTh, JIOCTOMHCTBO, IMYHas CBoOoda, TailHa JIUUHON
XHU3HM, MpUYUHeHHbIN Bpel TPYIHO OObeKTUBU3UPOBAThH, H OH BhipaXaeTcs
TOJILKO B IICUXOJIOTUUYECKUM JUCKOM@POpPTE MepeXuBaHUAX, TO MPHU MPHUYHU-
HeHHMH (PU3NYECKOTO Bpella OH BIIOJIHE peajleH ¥ 0OBbeKTUBU3UPOBaH, B TOM
YUCJie KaK B peaJIbHBIX MOoBpeXIeHUIX H YXYAllleHUN COCTOSTHUS 30POBBS.
KpoMe Toro, mpu3HakKd Bpeda OTpaXeHbl, BhIpaXeHH!, 3a(pUKCHPOBAHKHI
B HOpMaTHUBHO-TIpaBOBbhIX akTaxX. /Ui BOCCTaHOBJIEHUS MMOBpeXAeHNA 3100-
POBBSI HEOOXOIMMEI Ollpe/iesleHHble MaTepUaIbHEBIE CpelICTBa, a IPU CMEPTU
YesioBeKa TpeOYIOTCS pacXodbl Ha ero rnorpebeHue, a B Tex cjy4dagx, Koria
yMepLUIMH MMeJl WXKIUBEHLEB, B CYMMY KOMITEHCAaIIUM MOFYT ObITh BKIIIO-
YeHEp! ellie ¥ pa3Mep HX collepXaHHs, IpUYeM TOoro YpOBHSI, KOTOPLIN UM
npegocTapiasta yMepluuii. Ilpy npuynHeHUH (PU3NYECKOTO Bpega MOXHO
HMCYUCIIUTEH T CTpaJaHHd, KOoTophble OyJIeT UCIILITHIBAThL «CpeJHUN» YeTOBeK.
U 3areM, yuHuThIBass MHAUBUIYaTbHble 0COOEHHOCTH, MOXHO OIpENETHTD
IJIYOMHY CTpaJaHUl U MCHUXOJOTHYECKHUX MepeXuBaHUil KOHKPETHOro Ye-
noBeka. TOYHO TaK >Xe HeOOXOAMMO YCTaHOBUThL U pa3Mep KOMIIEHCalHH
MopaJibHOTro Bpella MpHM MPHYMHEHMH Bpena MMylllecTBeHHoro. HeobXxo-
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3aKnoveHue

Ha ocHOBaHMH MpoBEAeHHOTO HCCIeNOBaHMS MOXHO clieflaTh CJIENyI0-
L{1e BbIBOIMI:

1. Bpen, npuunMHeHHBIR NpecTyIUVIEHHEM, B IICUXOJIOTUYECKUX NTEPEXH-
BaHUSIX NIPOSIBASIETCS MPH HAJIMYNU CEAYIOUINX YCITOBUIA:

1) ecTb OCHOBaHMS [JIS1 TAaKUX MepeXUBaHUR — TOTEps onpeneeHHbIX

Onar;

2) dusnyecKoe JULO (JIMUHOCTh) B COCTOSHUU OCO3HATH 3Ty NOTEpIO Oar

KaK HeraTUBHOEe SIBJIEHHe B CBOeH XXU3HHU;

3) Onara cBsI3aHbl ¢ CYOBEKTUBHBIMU IpaBaMHU U MHTEpPECAMU JIMYHOCTH

U OXpaHAIOTCA 3aKOHOM;

4) noreps onpeneJeHHbIX Oaar — 310 cAeAcCTBUE AesTHUS (neicTBUSA WU

OesneficTBUA);

5) cyuiecTByeT NIpUYMHHASA CBA3b MEXIY A€STHUEM U IoTEpPEH Ol pege/ieHHbIX
oJar;
6) OOBLIYHO 3TO CBSA3BLIBAETCS ¢ BUHOM NpUYMHUTES TARKOrO Bpea.

2. CJI0XHOCTbh pacCMOTPEHHUS UCKOB 0 BO3MeEUIEHUMU MOpaJibHOTro Bpeja
COBMECTHO C YrOJIOBHBIM HEJIOM 3aTPYIHSIETCH TEM, YTO HU B YITOJIOBHOM,
HHY B YTOJIOBHO-IIpOLECCYAJIbHOM 3aKOHOIATEILCTBE HET NPSIMBIX YKa3aHUU
Ha BO3MOXHOCThE KOMIIEHCaliK MopajibHOro Bpena. daxe npu Bo3MOXHO-
CTU MMPUMEHEHUS HOPM FPaXJaHCKOro MpaBa Npy pacCCMOTPEHUM 'paXIaH-
CKOTO MCKa COBMECTHO C YTOJIOBHBIM CJieyeT OTMETUTh, YTO IpHU NMPUYU-
HEHUHM MMYLIECTBEHHOro u (pU3NYECKOTro Bpelia BCIEICTBUE COBEpILEHUS
NpecTyIUIEHUS 3aKOHOAATEJIbHbIE OCHOBaHHUSA I KOMIIEHCaLiM1 MOpaJlb-
HOT'O Bpea OTCYTCTBYIOT. DTOT Npobes YyacTUYHO JuKBUanposano [locra-
HoBjieHUe [[1eHnyMa BepxoBHoro Cyna Poccuiickoit @enepauuu «O cyne6-
HOM IpUroBOpe», B KOTOPOM yKa3biBaeTcsl: «CynaM HaJIeX U'T UMETh B BULLY,
4TO JIULLY, KOTOPOMY IpeCTYIJIEeHUEM NPUYMHEH MOpPaJIbHBIA, QU3NUYECKU I
WA UMYLIECTBEeHHBIN Bpell, BIIpaBe TakXe IpedbsSBUTh UCK O KOMIIEHCa-
LIMM MOpaJIbHOTO Bpefa, KOoTopasi B COOTBETCTBUM C 3aKOHOM OCYUIECT-
B/IIETCS B NEHEXHOM (popMe HE3aBUCUMO OT IMOLjIeXaUlero BO3MEIIEHU IO
MMyLUecTBeHHoro Bpeaa. Ilpu paspeuieHMH nogo6Horo poga UCKOB clliefly-
€T PYKOBOICTBOBaThes CT.CT. 151, 1099, 1100, 1101 Ipaxnanckoro Konekca
Poccuilickoit Pegepanny, B COOTBETCTBUM ¢ KOTOPLIMU TIpH OlpeaeIe HUK
pa3Mepa KOMIleHCaliuM MOpaJIbHOrO Bpea HeoOXOAUMO YYUThIBaTh Xapak-
Tep NPUYMHEHHBIX MoTeplieBLIEMY (PUINYECKNX U HPaBCTBEHHBIX CTpaja-
HU#, CBA3aHHBIX C €0 UHANBUAYAIbHLIMKU OCOOEHHOCTAMMU, CTENIEeHb BUHDI
NOJACYIUMOTO, Er0 MaTepUIbHOE TOJIOXKEHUE U IpYyTHe KOHKPETHbIE 00CTO-
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3axnyenne

ATEILCTBA Jeia, BAUSIolle Ha pellieH e cyaa 10 IpeabsaBIeHHOMY UCKY. Bo
BCEX CJyYasiX [IPM ofpenesieHUMU KOMITEeHCAalMU BpeJa NOJKHbI YYUTBIBATHCS
TpeOOBaHU COPa3MEPHOCTHU U CIIpaBeJJIMBOCTH».

3. [Ip¥ paccMOTpeHHUM McKa O KOMIIEHCALIUU MOpaJILHOTO Bpenaa, Npu-
YUHEeHHOTro MpecTyIUIeHueM, B IEPBYIO ouepelb UMEIOTCS B BUAY OJiara,
OXpaHsIeMbIE YTOJIOBHBIM 3aKOHOM, B KaueCTBe TaKOBBIX BHICTYIaeT OObeKT
rnocsirareyibCTBa. bjara, norepss WM yMaJleHUe KOTOPBIX MOXET BhI3BaTh
MCUXOJIOTHYECKHE TIEPEXMUBAHHU, YCJIOBHO MOXHO pa3fejIMTh Ha TpY BUA:
1) uMylllecTBeHHble Oara;

2) ¢usndeckue 6jara;
3) HeMaTepHalibHEIE OJara.

HeMarepuaipHple 6j1ara, B CBOIO OUEpedb, MOXXHO pa3fejiuTh Ha cley-
Io1l14e NNOABUIHL
1) HeMarepHalbHbIe OJ1ara JUYHOTO XapakKTepa,

2) HeMarepualibHBIe Oj1ara, CBA3aHHbIe ¢ O0LIECTBEeHHOH U NpogecCHOHANIb-

HOH HesATeIbHOCThIO PU3NYECKOro JINLA;

3) HeMarepUalbHbIE OJlara, CBSI3aHHBIE C NEeATEIbHOCTHIO IOPUIHYECKOTIO

JINLa;

4) HeMaTepHaibHBIe Oj1ara, CBI3aHHBIE C UMYILIECTBEHHBIMHU OTHOILIEHUSIMU.

Crenyer OTMETHUTh, UTO NOJAOOHOro pojga KilacCU(pUKalLHUs OTCYTCTBY-
eT B IPaXJAHCKOM IpaBe. 1aK, HanpUMep, Takue (pu3nyeckue Ojlara, KaK
XH3Hb, 3J0pPOBbe, TPAIULMOHHO OTHOCAT K HeMaTepUaJIbHBIM 6j1araM. D10
He COBCEM BepHO, TaK KakK ecJiM IIpy NpUYUHEHUH Bpella TaKUM HeMarepu-
aJIbHBIM OJ1araM, Kak 4yecThb, JOCTOMHCTBO, TIMYHas cBOOOIa, TaliHa JINYHON
XW3HHU, NIpUYUHEeHHBIH BpeJ TPYIHO 00beKTUBU3UPOBATh, M OH BhIpaXaeTcs
TOJILKO B MTCHUXOJIOTHYECKHUM JUcKoMOpTe NepexXuBaHUAX, TO NPU NPpHUYH-
HeHU U PU3NYEeCKOTO Bpelia OH BIIOJIHE peajleH U OOBLEKTUBU3UPOBAH, B TOM
YylcJjle KaK B peajIbHbIX TTOBpEXICHUSIX H YXYILLIeHUH COCTOSSHUS 30POBHS.
KpoMe Ttoro, npusHaku Bpejga OTPaXeHbl, BHIpaXeHBI, 3a(pUKCUPOBAHLI
B HOPMAaTHUBHO-TIPaBOBEIX aKTaX. /I BOCCTAHOBJIEHUS TIOBpEeXAEHUS 3110~
POBLSA HEOOXOOUMEI OrpeesieHHble MaTepUualbHble CpeICTBa, a IPpU CMEPTH
yesoBeKa TpebyloTcs pacXolsl Ha ero norpebeHue, a B Tex ciaydagx, Koraa
yMepliMil UMes MXAHMBEH1i€B, B CYMMY KOMIIeHCALiMM MOFYT ObITh BKIIO-
YyeHpl ellle U pa3Mep HMX CoJepXaHUS, MpUYEM TOrO YPOBHS, KOTOPLIH UM
npenocrapisaa yMepluuni. Ilpy npuuuHeHUH PU3HUYECKOrO Bpela MOXHO
UCYUCJINTD T€ CTPaJdaH s, KOTOphble OYAET UCTIBITHIBATh «CPEIHUN» YeIOBEK.
H 3areM, yduThIBasi UHAUBUAY&IbHbIe OCOOEHHOCTU, MOXHO ONpeneuTh
IJIYOMHY CTPaJaHUil U MCUXOJIOTUYECKUX NepeXnBaHUN KOHKPETHOroO ye-
JoBeka. TOYHO TaK Xe HeOOXOIHMMO YCTaHOBUThL U pa3Mep KOMIIeHCalluH
MOp&ILHOrO Bpea NpH MPUYMHEHUH Bpela UMYylllectBeHHOro. Heobxo-
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3amoyeHue

IMMO OIMUPAThCd Ha pa3sMep MMYILECTBEHHOIO Bpeaa, 3HaUUMOCTh MMOTEPH
MMyIlecTBa JUISl MOTEPIEBLIETO, @ TAKKE BO3SMOXHOCTh YMaJIEeHHS TIPU 3TOM

1 HeUMYILIeCTBEHHBIX, HeMaTe pHaJIbHEIX OJiar.
4. TToHMMaHMe HapyllleHHUs YeCTH U JOCTOMHCTBA JIMYHOCTH TOJILKO KakK

pacrpocTpaHeHHMsl CBelleHUN, He COOTBETCTBYIOUIMX AeiCTBUTE/ILHOCTH,
MOpPOYAIHUX CBeleHU! WM BhIPAXXEHHON OLEHKU JIMYHOCTH B HENPHIINY-
HOH opMe cyxaloT 00beM MOHATHS YECTH Y JOCTOMHCTBA TUYHOCTH. [Ipn
HapyllleHMY TaKHUX HEMMYIIECTBEHHBIX MpaB M 6J1ar JIMYHOCTH, KaK TaifHa
JIMYHOM XHU3HHU, IMUHAS cBO0OOIa, XU3Hb, 3I0POBbLE, MTOJIOBas cBOOOIA U He-
[IpMKOCHOBEHHOCTh, HENPUKOCHOBEHHOCTb JIMYHOCTH, HENPUKOCHOBEH-
HOCTh XMJIMIA, a TaKXKe HMMYIUECTBEHHAsA HENPUKOCHOBEHHOCTh (IIpaBo
COOCTBEHHOCTH), — B MePBYIO OUepeb CTpaldaeT X yMalsieTCd YeCcTh U J0-
CTOMHCTBO JIMYHOCTH.

5. IloHsiTHE YecTH U JOCTOMHCTBa MpeacTaBsieT co0oil olpene/ieHHOe
BHYTPEHHEE COCTOSIHUE YeJIOBEKA, CBA3AHHOE C OL[EeHKON cBOeM JIMYHOCTH
caMHMM cOOOH MM NpeliICTaBJIEeHUEM O TOM, KaK JIMYHOCTh OLIEHUBAIOT Jpy-
rue. O4EBUIHO, UTO NIPH COBEPLICHHUH MpeCTYIUIeHUA, 00BEKTOM KOTOPOIo
SABJISIIOTCS TIpaBa JIMYHOCTH, KaK UMYILIECTBEHHBIE, TaK U HEUMYILIECTBEH-
Hble, a TAaKKe HeMaTepHajibHble OJ1ara, Bceria cTtpajaeT YecTh U JOCTOMH-
cTBO. Ecny nmpu noroBOpHBIX 00s3aTe/bCTBaX IPUCYTCTBYET MPHUYMHEHHUE
HpaBCTBEHHLIX CTpagaHMUHA, TO BO BHEJOIOBOPHBIX UMYILIECTBEHHBIX 005132~
TeJIbCTBAaX HpaBCTBEHHBbIE CTpadaHMs NPUCYTCTBYIOT 6eccropHo. Ilpu npu-
YUHEHHUHU Bpena cOOCTBEHHOCTH, XHU3HH, 310POBbIO, NpaBaM M cBOOOIaM
YyesI0BeKa BCerna cTpagaloT YecTh M JOCTOMHCTBO. MMeHHO yMaleHHe 3THX
Onar maeT OCHOBaHHUeE IJ1S1 3asiBJIEHMS MCKa O KOMIIEHCAllMM MOpPaJIbHOro
Bpena KaK «[0O0YHOro NMpoAyKTa» IpecTyIJIeHUs, He BCeraa OXBaThiBaeMO-
ro rMpU3HaKaM¥y cOCTaBa MpecTYIVIEHUS.

6. Kateropun «4ecTb» U «JIOCTOMHCTBO» HaBHO M3 OOJIACTH TICHXOJIO-
'MHU NMepeKoueBaldy B 001acTh MpaBa M 3aKpervleHsl MHOTMMYA HOPMaTHBHO-
MpaBOBLIMY aKTaMHU. C MCUXOJIOTHYECKOM TOUYKH 3peHUST UX HeOOXOIUMO TOo-
HHUMaTE He TOJIbKO KaK IMpaBOBhI€ KATErOpUH, OIpeeaioliie BHYTPEHHIOI
Y BHELLIHIOIO OLI€HKY JIMYHOCTH, HO KaK YYBCTBO YBEPEHHOCTH B I10JIOXHUTE Ib-
HOI OLIEHKHM CBOMX KauyecTB OOIIECTBOM M MOJIOXHUTEIbHYIO BHYTPEHHIOI
OLIEHKY JTMYHOCTHU. JI1060€e rnmocsirate/ibcTBO Ha LIEHHOCTH JTUYHOCTH HEODXO-
JUMO paclieHMBaTh KaK MocAraTe/ib,CTBO Ha YeCTh ¥ IOCTOMHCTBO.

JOTO/IHUTEILHBIM OOBEKTOM JIIOOOro MpecTyIvieHHWsl, [I€ B KadecTBe
IIOTEPIEBUIEro BLICTYINaeT PU3NYECKOe JIUIO, HEOOXOOUMO CUMTATh YECTh
MU JOCTOMHCTBO 3TOrO JIM[[a, TAK KaK HapylleHHe JIIoboro U3 Os1ar, KOTOPhIM
00/1a1aeT 3TO JIMLIO, CHUXAET NpeliCTaB/IeHUE 3TOTO JIUL@ O TOM, KaK K HeMy
OTHOCATCS APYTHE JIIOAH, OOIIECTBO, U U3MEHSET COOCTBEHHYIO CAMOOLIEHKY.
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7. HenoBas pernyTaliys KaK OlLi€HKa AeSITEJIbHOCTH IOPUIUUYECKOTO
JIM1ia HeomnpeleJJeHHOH COBOKYTTHOCTBIO CYOBEKTOB MpaBa 0011eCTBOM —
siBJleHHWe HeMaTepHaJibHoe. [Ipu 3TOM co3laHHe M ynpodyeHue JeJIOBOiA
pernyranMy IOpUINYECKOTO U1Lia Tpedyer Oonpenene HHBIX MaTepHalbHBIX
3aTpaT, B TOM 4YHCJIe 3aTpaT Ha peKJIaMHYIO KaMMaHHIo, 06J1aroTBopHU-
TeJIbHBIE aKL{UHU, COBEpILeHHE ClIeJIOK, KOTOphle HOCSAT B MaTepuajJbHOM
[JlaHe HEeBHITOJHBIA XapaKTep, a B COLMAJILHOM CBSI3aHBl C YIIPOYEHHUEM
penyrauMy (co3gaHHe IOOMOJHHUTENBHHX pabOyYMX MECT, COL{MaJILHBIE
MporpaMMBI i BpeMEHHO HeTPYJAOCIOCOOHBIX COTPYIHHKOB TIpearnpHy-
ATUS, eHcUoHepoB). BoccTaHoBIeHWe Bpena, NpUYMHEHHOTO JEJ0OBOM
pernyTaluuy IOpUaUIEeCKOTro JIMLA, CBA3aHO ¢ MaTepUaJIbHBIMHU 3aTpaTaMHi.
[Ipupony nenoBoil penyTauMy KaK CBONCTBa IOPHIMYECKOTO JIMLi@a MOX-
HO OIpelejINTh KaK HeMaTep HaJIbHOE 6J1aro, KOTopoe CBSI3aHO ¢ UMYIlie-
CTBEe HHBIMHM OTHOILIEHUSIMH.

8. B yrojJIoBHOM CyaOINpOM3BOJCTBe IMOJ TOHITHEM «YliepO» cieny-
€T MOHUMATh MOCJENCTBUA TPECTYIJIEHUS B BUJE YMaJleHHUSI UJIH YTPaThl
Kakoro-auMbo uMmymiecrBa. [ToHsiTHe «Bped» BKJIIOYaeT B cebs He TOABKO
UMYIlLeCTBEHHBIH pealibHbIH yiliepO, HO U HeraTUBHBIE MOCJIeACTBUS ITPECTY-
IUIeHHs1, HOCSI[Me HEMMYL[eCTBEHHBIN XapaKTep (HapylleHHe U yMaJleHHe
HeMaTepHaJIbHBIX 6J1ar U JUYHBIX HEMMYIIECTBEHHBIX NpaB, He CBSI3aHHBIX
C UMYLLIECTBEHHBIMH), a TakoKe MOBpPEXAeHHE U YTpaTy XHU3HU U 300pOBbA,
IieJIOBOM penyTalmy U UHBIX HEMMYIIECTBe HHBIX OJ1ar, cBsSI3aHHBIX ¢ UMYLIIE-
CTBeHHBIMH. TToHATHE «YOBITKH» B YTOJIOBHOM CYIOIMPOHU3BOJCTBE HEMpPU-
MEHHMO, TaK KaK 3TO MMOHSITHE BKIIIOYaeT B cebs YyleHHYI0 BRIFOly WU
HernosiydeHHble NOXOnbl, KOTOphbie B MOpPAIKE YTOJOBHOTO CYIONPOMU3BO/-
CTBa BO3MEILEHUIO He MOJiexXarT, 3a UCKIIOYeHHEM CJIyYaeB PacCMOTpPEHHS
MCKa O BO3MellleHUH Bpena, MpUYUHEHHOrO eJIOBOM penyTaluy Iopyanye-
CKOTO JINLA.

9. B3aMM03aBUCUMOCTD MCHUXHUUYECKUX (HPAaBCTBEHHBIX) U (PHU3UUECKUX
CTpazaHuM 6eccnmopHa, HO BOIPOC 3aKJIo4yaeTcs B TOM, KaKHe HMEHHO (PH-
3pdeckue cTpagaHus uMell B Buny BepxoBHrpiit Cyn ¥ 3akoHogaresb. Eciun
peyub UOET O MCUXUIECKUX CTpaJaHMUAX, KOTOphIE CTaJIM pe3yJIbTaTOM IpU-
YMHeHUs PU3NUECKOro Bpega JUYHOCTH, TO B JaHHOM cJlyyae caMU (pU3H-
yecKMe cTpajaHus, BKIoYasi 60Jb, BXOJAST B MMPU3HAKH COCTaBa IMpPECTY-
TUIEHHUS, HMEIOT MaTepHaJIbHOe BhIpaXXeHHE M TMOIeXaT BO3MEIIEHUIO KaK
¢du3nyecKuif Bpes B YTOJIOBHOM Mpoliecce. Pedb 0 Bo3MeUleHUY MOpaAJIBHO-
ro Bpea JOMKHa MATH B TEX CUTYaLNSIX, KOrAa JIMLIO UCITHIThIBAET MCUXOJIO-
ruyecKue rnepexuBaHus Mo nmoBOAY CBOero 340poBhs. MIX HaMyMe caMo 1Mo
ceOe He BbI3bIBaeT COMHEHHUS, HO UX IIyOMHa, cTeneHb ¥ UHTEHCUBHOCTD
MMOJUIEXUT OLIEHKE CYIOM € YYETOM BceX 0OCTOSITEIILCTB JeJia.
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O ¢dusnyeckux cTpagaHHUAX KaK O NpPH3HaKe MOPalbHOro Bpeda pevb
UIET B Tex CUTyalUsix, Koraa dpusudecke cTpagaHus, 3adbojieBaHHe cTald
pe3yJpTaToOM cTpecca, ITCUXOJOTHUECKUX MepeXUBaHUM Mo MOBOILY COBep-
LIeHUs rpecTyrjieHus1. BaXXHO OTMETUTH, YTO MPU KOMITEHCAIIUH MOpalh-
HOFO Bpela JIMUHOCTH B MOPSIAKE YFOJOBHOTO CYAOMPOM3BOACTBa (PH3H-
yecKue cTpajaHus NMpU NPpUYMHEHUH GU3UYECKOro Bpena OXBaThbIBAlOTCH
MoHsITHeM «bU3HYECKUN Bpel» U HE BXOIST B MMOHATHE MOPAJILHOTO Bpeaa.
dusnueckue cTpajaHUs KaK MPU3HAK MOpPILHOIO Bpeja MpeinosaraioT
00beKTUBHOE YXYllIeHHE COCTOSTHUS 3J0POBBS IO MPpUYUHE ITCUXOJIoTHYE-
CKMX NepeXBaHUM.

9. Bpen nenoBoii penyTraliny Beerja cBsizaH y IOpUAMYECKOI0 JIMLA € ITO-
Tepeif 1OXOJIOB, ¢ AONOJHHUTEILHBIMH 3aTpaTaMy Ha BOCCTaHOBJIEHHUE JIeJI0-
BOi penyTaliiy, npoBeleHUe 0oJjiee UHTEHCUBHBIX peKJIaMHbIe KaMITaHUMH,
BeJeHHe cyneOHBIX nfpolleccoB. I1pu 3ToM HeoOXOOUMO TOMHHUTh, UTO Bpell
JeJIOBOW pelyTalMH IOpUINYECKOro JIMLa MOJJIEXHUT BO3MeElLleHHUIO B MO-
psiIKe YroJIOBHOTO CYIOMPOM3BOACTBa TOJILKO INpHU TIPUUUHEHUHM TaKoro
Bpelia IpeCTYIIJICHUEM.

10. Ilon BpenoM, MpUYHUHEHHBIM JIEJIOBO# penyTalMy IOpHIHYECKO-
ro JMua, B YroJIOBHOM Ipolecce cjenyeT MoHUMMaTh yMaJleHUe olleHKH
IEeATEeJILHOCTH IOpUOMYECKOro Jula B oOllleCTBEHHOM CO3HaHHUHU, IO-
BjIeKlliee 32 cOOoil UMYLIEeCTBEHHBIN Bpea IOpUIUYECKOMY JIUILY B BUIE
YORITKOB.

Ecnu npyuuynHeHMe Bpena NEJOBOH penyTallMH IOpUIUYECKOro JMLa
ABJISETCS OCHOBaHMEM [JIS MPHU3HAHHUA €ro MnoTeprneBUIUM, TO B 3TOM
cjlydae MCKM O BO3MEILEHUH «pelyTallMOHHOro Bpelia» HOJXHBI OBITh
paccMOTpPeHB COBMeCTHO ¢ YroJJoBHHM gnesoM. Ilog comHeHUe HeoO-
XOAUMO MOCTaBUTh BONIPOC O TOM, YTO IOPUIMYECKOMY JIMLY HE MOTIYT
BO3MeEIUAThCS HelOJYYEHHBIE JOXOAH B MOPSAKe YTOJOBHOIO CYAOMpoO-
HU3BOJICTBA.

11. UHTepec B 3amuTe HeMaTepUa/IbHBIX Ojlal ¥ HEUMYIECTBEH-
HBIX CYOBEKTHBHBIX MpaB MOTEPIEBIIETO B YTOJOBHOM Mpoliecce HOCHUT
MyOJIUYHO-4yacTHBIN XapaKTep. DTo BhiTeKaeT U3 cT. 6 YIIK P®D. Jlorep-
MeBUINIA CBOUMH cOOCTBEHHBIMU JeHCTBUSAMMU MOXET peaiu30BaTh 3TOT
nyOJMYHBIA MHTepec MO 3allMTe HeMaTepHaJIbHBLIX OJlar MU HEUMYILe-
CTBEeHHBIX MpaB MoTepleBliero B YroJOBHOM CYIOONpPOM3BOJACTBe. B ka-
YecTBE 3aKOHHbIX HHTEPECOB MOTEPIEBIIEro MOXHO Ha3BaTh CJeNYIOLHE
MPUCYIIUE EMY MTOTPEOHOCTH:

) moTepreBLINE XOTAT NOJYYUTH YBEPEHHOCTD, YTO NpecTyNJleHHE TIPOTUB

HHX HE MMOBTOPUTCS;

2) uM OyIeT Bo3MellieH Bpell, B TOM YHCJIe U MOPaJIbHBIN;
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3) MNoTepneBliiMe XOTST 3HATh, YTO Xe NPOU30LUIO Ha CaMOM Jejle, IoYyeMy
UMEHHO OHM, X UMYUIECTBO CTaJIM OOBEKTOM IMPECTYIHLIX MocAra-
TeJILCTB.

DTHU MOTPeOHOCTH MPOSBISIOTCS B SMOLIMOHAJILHAIX MepeXUBaHHUSIX Mo~
TEPIrieBLlIero, B TOM YHCJE MPUBOAALLIMX K MepeolieHKe COOCTBEeHHOR 1ieH-
HOCTH, HEHHOCTH COOCTBeHHBIX IMYHOCTHRIX ¥ UMYVILIECTBEHHLIX KayecCTB.
MM kaxeTtcst, YTO M OKpYXalollie CTa/IM K HUM OTHOCUThCS HHade. [1oaTo-
MY IpH COBEPILIEHUH MPOTUB JINUHOCTH JIIOO0T0 MpecTyIUIeHUsI HapyluaeT-
cA ellie TaKOW HeMaTepHUaJIhHbIM OOBEKT, MPUCYIIUNA KaXA0! JIMYHOCTH, KakK
YeCTh U JOCTOMHCTBO.

12. B ocHOBe KOHLIEMI{MU 3alLIMThl HEUMYLLIECTBEHHLIX MpaB U HeMare-
pHaJILHBIX OJiar roTepreBliero B obJacTi yroJOBHOINO CYIOMNMpPOU3BOACTBA
HaxogMUTCcA clielylolliee MOHMMaHHe COOTHOLLIEHUS OXpaHhl M 3aU[UTHI CYOh-
eKTUBHALIX NpaB ¥ 3aKOHHLIX MHTEPECOB IpaXkKNaH. YrojoBHoOe MpaBo, ycTa-
HOBUB ornpefejieHHble 00BEKThI, KOTOphie HE MOTYT OLITh HapylIEHKI Mpo-
THUBOTIPAaBHLIMU JNEHCTBUIMH, TeM cCaMbIM OIpelesINI0 00beKThl OXPAHHI,
B TOM YHcCJIe ¥ HEUMYIUECTBEHHABIX MpaB U HeMaTepUIBLHLIX O11ar B yncio
TaKUX MpaB U 6Jar BXOAAT XU3Hb, 3I0POBLE, YeCTh, JOCTOMHCTBO, KOHCTH-
TYLLMOHHBIE JJMYHBIE HEUMYIECTBEHHEBIE CYObeKTHBHbIE IMpaBa I'PaXJaHM-
Ha, HapyllIeHUe KOTOPhIX BJIEeYET 3a cOOO0OUl YroJOBHYK OTBETCTBEHHOCTh.
YroyIoBHBIN TpoLecc MpeAcCTaBUII oNpeesieHHbIe CIIocoOnl 3alMThI 3THX
npas MMPY HapylleHHUH, He TOJBKO BO3MOXHOCThIO MpUBJIeYeHUS] BHHOBHO-
ro JIMja K YroJIOBHOM OTBETCTBEHHOCTH, HO M BO3MOXHOCTBIO 3asiBJI€HUS
HCKa oTepreBIUHUM 0 HeoOXOIJUMOCTH BOCCTAaHOBJIEHUS WJIX KOMITIEHCAIU X
HapylleHHOro MpaBa, YTo Haubojee BaXHo. TakuM oOpa3oM, yroJoBHOeE
MpaBo OCYLECTBIISIET OXPaHY, a YroJOBHO-IPOLECCYAILHOE MPaBO 3alIUTY
cYOBeKTUBHLIX MpaB ¥ HeMaTe pHaJIbHLIX OJ1ar IHYHOCTH.

13. OnpeneneHne 6peMeHM JOKa3bIBaHUS KaK CaMOCTOSITEJILHOTO Ipa-
BOBOro SIBJIECHHSI U KaTeropMH oOOCHOBLIBAeTcsl TakKe TeM, UTO IJISl pea-
JIM3aliMU 3Toro OpeMeHH IrpaxXJaHCKOMY MCTIY M rpaKaaHCKOMY OTBETUM-
Ky HeoOXOOMMEI orpejie/ieHHbIe MpaBoBhie CpelCTBa, B KAUeCTBE KOTOPHIX
M BRICTYIAIOT BO3MOXHOCTb IMpenacTaBjIeHUA JOKa3aTeJhCTB CieloBaTelo,
JI0O3HABaTeJIo U Ccyny.

HeobxonuMocTh BO3710XKEHUS OpeMeHM JOKa3hkiBaHUS Ha I'paXXIaHCKO-
ro UCTHA 0OyC/IoB/IeHa TakKKe TEM, UTO HMEHHO aKTHUBHasl MO3UIUS 3TOTO
YYaCTHHMKA MpeArouTuTesbHee sl 3¢pPeKTUBHOCTH YIoJOBHOIO CYIOMpPOo-
U3BOJICTBA. be3ycJlOBHO, OCHOBHasl TSAXECTh NOKa3kIBaHUS YTBEPXIEHHS
M TIpeACTABJICHUA 10Ka3aTeJIhcTB JIEXKUT Ha OOBUHEHHH.

bpeMsa noka3ksiBaHHS — 3TO Holla, TIXeCTh 000CHOBaHHUS MMOJIOXUTEh-
HBIX YTBEPXIEHMHA U MpeAcTaBIeHUS O0oKa3aTeJhCTB, NBHXYILEH CHIIOH
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KOTOPOMH SIBJISIeTCSI UHTEPeC, KOTOPBIA MpecienyioT YJaCTHUKH Tpouecca,
3TO IIpaBOBOE SBJIEHHE, O3Hayaolllee, YTO Ji000e yTBEpXACHHE HOJDKHO
OBITH NMOATBEPXAEHO U OOOCHOBAHO, JOJDXHO CTUMYJIMPOBATh Y YYaCTHHKOB
AKTMBHYIO TIO3ULMIO, KOTOpasi B KOHEYHOM MTOre CAYXMT oOlleMy OJsary
KaK COBOKYITHOCTH NYOJIMUHEIX K YACTHBIX MHTEPECOB.

14.

TakuM 00pa3oM, MOXHO BBIECIIUTL CJIEAYIOHIME OOCTOSITEJILCTBA,

noiexamne yCTaHOBJIGHUIO TIPH TIPUYMHEHUM MOPAJILHOIO Bpela U pac-
CMOTpeHHH IpaXIaHCKOI'0O KCKA O eI0 KOMITeHCAllMH.
1. ObcrosiTenbecTBa, BXOAsINIMeE B IJIaBHBIN ¢$akT, 003aHHOCTD J0Ka3hl-

BaHUS KOTOPHLIX JIEXUT HA CTOPOHE OOBUHEHMS. CTETIEHb BUHEI TNPU-
YHHMUTEJIS Bpela, XapakTep K pa3Mep Bpeaa; NpuYUHHag CBA3b MeXIy
HeSTHUEM U BpeIoM; 00CTOSTeNIbCTBA COOBITHS TIpeCTYIUIEHUS (BpeMs,
MECTO, TIOBeIEHHUE NOTEPIEBIIEro).

2. O0cTOsTENIECTBA, KOTOPhIE BLIXOST 32 paMKH IJ1aBHoro dakxTa, 6peMs

n)
e)

JOKa3bIBaHMS KOTOPBIX JIEXXUT Ha I'paXXJIaHCKOM MCTLE. OCHOBAHMSI
1151 TICUXOJIOTHUECKUX TNepeXXuBaHUT — MoTeps onpeaesie HHEIX OJ1ar;
dhu3nyeckoe TuuOo (IMYHOCTh) B COCTOSTHUM OCO3HATH 3TY MoTepIo 6y1ar
KaK HeraTUBHOE SIBJIEHHE B CBOel XXU3HH; YTepsTHHbIE OJ1ara cBSI3aHbI
¢ CYObeKTUBHBIMHU NIpaBAMU U UHTEpPECAMM JIMUHOCTH K OXpaHSIOTCS
3aKOHOM; NOTeps onpeaese HHBIX 6J1ar — 3To CJieACTBHE NPecTYNHOIo
nesiHug (aeficTBUS Win 0e31eiCTBHS); 3HAUMMOCTD YTPaueHHEBIX Oar
14 NoTepneBlliero;, NIpUYNHHAS CBI3b MEXIY PU3NUECKUM, UMYILIE-
CTBEHHbIM BpeoM, BpeAOM, NTPUYMHEHHEIM HeMaTepHaJIbHBIM Oj1aram
(HEMMYILIECTBEHHBIM NpaBaM), ¥ TICUXOJIOMMYEeCKHUMU NMEPEXUBAHUAMHN
(HpaBCTBEHHBIMHU ¥ GU3NYECKHUMHU CTPANAHUSIMU); UHIUBUAYAIbHBIE
0cO0eHHOCTH morepleBllero (rpaXX aHCKoOro UCTa), BIAUSIOHIUE
Ha UHTEHCUBHOCTEL ¥ CUJ1y CTpaJaHUH:

ToJI;

BO3pacT;

COLMAJIbHAY POJIb;

npodeccruoHaIbHaY PoJib;

OOJDKHOCTHOE TNOJIOXEHHUE;

B3aMMOOTHOILEHHUE ¢ ODMITUNKOM,;

XapakTep MpecTyIUIeHUSA KaK XU3HEeHHOI'O COOBITHS VIS TTOTEPIIEBIIETO;
CTeNneHb 00beKTUBHOM 3HAYMMOCTH LIS TTOTePIieBILEro (rpaxX 1aHCKOro
HUCTLA);

YPOBEHb CYOhLeKTUBHON 3HAUMMOCTH COOBITUS IUISI TIOTEPIIEBIIETO
(MHTEHCUBHOCTL NMepeXUBaHuif);

MPOTrHO3 BIIMSIHUS JAHHOI'O COOBITUS HA JANILHEHIIYIO XU3Hb TNoTep-
neBllero;
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JI) CTPYKTypa JIMYHOCTH.

3. ObcrogrenbcTBa NMPOLECCYaTbHOIO XapaKTepa: NpedbsBieH JIN UCK O
KOMIIeHCcal M1 MOPAJILHOIO Bpelia; HaJJleXallluM JIK NOPSIKOM JIU1O
MPU3HAHO IPaX1aHCKUM OTBETYMKOM U IpaX1aHCKUM UCTLIOM, pa3b-
SICHEeHBI JIi UM UX [IpaBa.

15. Cpencrsamu nOKa3biBaHUSA O0CTOSTENBCTB IPUYUHEHUS MOPaJIbHOTIO
Bpena ABJISIOTCS NOKa3aHUs IpaX1aHCKOro HCTLA, MPaXJ1aHCKOI'o OTBETYM -
Ka, [ToKa3aHUS cBUIETeNIeH, BellleCcTBeHHEIe TOKa3aTe/JbCTBa, 3aKII0YeHUs
M [OKa3aHMS 3KCIepTOB, 3aKJIIOUECHUS U [MOKa3aHUSA CNelUIUCTOB, Mpo-
TOKOJIBI CJIEICTBEHHDBIX ¥ CYNeOHBIX e CTBUI U UHBIe NOKYMeHTEL [IpryeM
[IpH coBIaJeHUU GUTYp MOTepieBIIero U rpaXAaHCKOro UCTIa B OJHOM
JINLE CpelCTBAMK JOKa3bIBaHUS MOPAJIBHOIO Bpena MOTYT ABJISITbCH TIO-
Ka3aHus MNoTeprieBllero, a IPpU COBNAAEHUU (PUTYP MPpaXIaHCKOro OTBeT-
yhkKa U OOBUHSIEMOIO — TMOKa3aHUs OOBUHsSIeMOro. [lys1 ycTaHOBJIeHHUS
MHTEeHCHUBHOCTH CTpaJaHMH MOTepleBILUel0 U NMPUUMHHOW CBSI3K MeEXAy
IeIHUEeM K NpUYUHEHHUEM MOpPaJIbHOIO Bpela HEeoOXOAMMO Ha3HayeHUe
cyneOHO-ICHX0JIOrn4eckKom aKcrepTu3bl. 11 ycTaHOBIEeHUST NPUYMHHOMN
CBSI3M MeXAY NCUXHUUYECKUMHU MepeXUBAHUSIMUA U DU3NYECKMMHU cTpala-
HUSIMU HeOOXOAMMO Ha3HauyeHUe U NpoBefeHHe KOMILIEKCHOMN MCUX0JIOro-
MeIULIMHCKON 3KCIepTU3kL.

16. ITokazaHus rpaXAaHCKOTo UCTLIA ¥ I'PAXIAAHCKOTIO OTBETYHMKA B YIrO-
JIOBHOM IIpo1iecce MOTYT OBITE [OJIydyeHBl B XO[Ie I0MpOoca, a Npoleccyaib-
HEIM NMOPSIIOK OONpoca NOJKEH OBITh NPEeNyCMOTPeH KaK Ha JocyneOHEIX
cTalMsX, TaK K B Xo1e cyaeOHOro pa3dupare/bCTBa.

17. IloHsiTHe OOBICHeHUI rpaXX 1aHCKOIO UCTIa U IPaXZaHCKOI'o OTBET-
YHKa JOJIXXHO OBITh HCKIIOYEHO M3 YIrOJIOBHOTO Npoliecca, TaK KakK, cKopee
BCEro, 3TH NOHATUS OBUIM 3aUMCTBOBaHBI ¥ FpaKAaHC KO-MPOLECCYATBHOIo
npasa 0e3 JOJDKHBIX K TOMY OCHOBaHM .

[ToxazaHusl rpaXAaHCKOro UCTiA JO/DKHEBI ObITH BBeqeHH B 4. 2 cT. 74
KaK caMOCTOSITeJIbHBIM BAJ NOKA3aTeJIbCTB, K [IPK 3TOM JOJIXKHA OBITH Npe-
ycMOTpeHa HOpMa O AONpoce rpax/AaHCKOro UCTLA.

OueBHIHO, YTO JOJKHA OBITh YCTAHOBJIeHA OTBETCTBEHHOCTD IpaXaH-
CKOI'0O KCTILIA 3a a4y JIOXHBIX [T0Ka3aHU I 1 32 OTKa3 O 1a4yM NoKa3aHuii. He-
0OXOAUMO OTMETUTB, YTO NPeabsBieHUE IPaAXXIaHCKOro HcKa B yTOJIOBHOM
[Ipolecce — 3TO [IPaBO NMOTepHeEBIIero, U ecii OH UM BOCHOJIB30BaJICS, OH
NOJXKeH OCO3HaBaTh (eMY MOJDKHO OBITH Pa3bSICHEHO), YTO JAOKAa3bIBaHHE
OCYILECTBJISIETCS COBMECTHO C YTOJIOBHBIM JI€JIOM H IO MpaBUJIaM yIOJIOBHO-
MPOLECCYAIBHOIO 3aKOHA, a 3HAYUT, HeJIb3si BBOIUTE rocy1apCcTBEHHEIE Op-
raHbl ¥ cyH B 3a0JIyxAeHUe, 3a cueT I'OCYyIapCTBeHHBIX cpeacTB. Eciu no-
TepIeBIlM XejaeT, 4TOOBl JOKa3biBaHUE OCYlieCTBJIsUIach MO IpaBUJlaM
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I'paXXaaHCKO-TIPOLIECCYAJIbHOTO 3aKOHA, TO B 3TOM CJIydae OH BIIpaBe rnpeab-
SIBUTh TAaKOU UCK B MOpsAAKe rpaXIaHCKOTO CyAOTNIPOU3BOICTEA.

18. CnenyeT pasiuyarb CUTYalMIO, KOIZla B KayecTBe I'paKAaHCKOIo
OTBETYMKA BBLICTYNAEeT OOBUHSAEMBINA, U B 3TOM cJlydyae qoJiXeH NeHCTBO-
BaTh NMPUHIMT NMPE3yMNIUU HEBUHOBHOCTH, U CUTYalUIO, KOTJa B Ka-
YyecTBe rpaKJaHCKOro CUTIA BBICTYNAIOT UHBIE JIU1A, KOTOPble O0S3aHH
HECTU MUMYLIECTBEHHYIO OTBETCTBEHHOCTH 32 NMPUUYUHEHUE Bpena oOBU-
HS1EMBIM.

Jluna, Hecyliue OTBETCTBEHHOCTD 32 NMPUYUHEHUE Bpena 0OBUHSAEMBIM,
NOJDKHBI HECTH OTBETCTBEHHOCTD 32 AUy JIOXKHBIX MOKa3aHU M TOYHO TaK Xe,
KaK M rpaxiaaHckue UctTibl. [IpyHUMas Bo BHUMaHUE TPagUlIMU YIOJIOBHO-
NMpoleCCYAILHOW HAYKU U MPUHLMI Mpe3yMNnUMU HEBUHOBHOCTU, MOXHO
3aKJIIOUMUTD, YTO B OTHOLIIEHU U OOBUHSAEMOTI'O HE OJIXKHA OBITh YCTAHOBJIEHA
OTBETCTBEHHOCTD 3a Nayy JIOXKHbBIX Noka3zaHuii. OMHaKko B CUTyalMU, Korna
B KaUecTBe I'paXXJaHCKOI'O UCTIIA BLICTYNAIOT WHEIE JIM1IA, OHU JOJIXHBI He-
CTU OTBETCTBEHHOCTE 32 1ayy JIOXKHEIX TTOKa3aHUM.

19. Ilpu 3TOoM clienyeT MOMHUTD, YTO UHTEPECHI, KOTOPHIE TIPECTIENYIOT
IpaXIAaHCKUH UCTEL] U I'paXXIaHCKUMA OTBETYUK, MOTYT NMPUBECTU K HETIPO-
U3BOJIbHOMY MCKaXEHHUIO (PaKTOB STUMU YYacTHUKaMU npolecca. UMeHHO
NMO3TOMY JUIS1 OLIEHKH [TOKA3aHU M I'paXXJAHCKOI'O UCTIA U FPaXIaHCKOI'o OT-
BETUMKA, UX JOCTOBEPHOCTH (BO3MOXHOIO N0OOPOCOBECTHOIO MUCKAXEHHUS
(baKTOB B CHJIY TNMCHUXOJOIrMYECKUX OCOOEHHOCTEN ITUX JIML) HEOoOXOIUMO
Ha3HayaThb U NMPOBOAUTE NCUXOJIOTUYECKYIO IKCIIEPTU3Y.

20. TonbKo npy NpUYUHEHUH Bpeia HEMATePUAJIBHBIM HEMMYILIECTBE H-
HEIM ©J1araM I1oTeprieBllero BO3MOXHO TOBOPUTH O TNpSAMOH Herocpen-
CTBEHHOM CBS3U MeXAY NessHHeM (IeHCTBUSIMU U 0e3aeiicTBUEM BUHOBHOIO
M HPABCTBEHHBIMU (TNICUXOJIOTUYECKUMU) U PU3UYECKUMU CTpagaHUSMU.
[Ipy npuunHeHUU Bpena GU3NYECKOTO WIU UMYILIECTBEHHOro cynebHo-
NCUXOJIOTHYEcKasl 3KCNepTU3a J0JIKHA YCTaHABJIMBATh NMPUUYUHHYIO CBA3b
MEXAY 3TUMM BUIaMHu Bpena U MopalbHLIMU BpeaoM. [Ipu npUdMHEeHUHU
¢hU3MyecKoro Bpeaa 310pOBLIO 1e/iecoo0pa3HO NpoBeaeHHe KOMIUIEKCHOM
MCUXOJIOIO-TICUXUATPUYECKO I U MEIUKO-TICUXOJIOTUYECKON 3KCITEPTUIHI.

21. TakuM obpaszoM, Heob6xonuMo npenycMoTpeTh B cT. 196 VIIK PD eme
OIUH 00s3aTeNIbHBIN Cllydai Ha3HadyeHUs IKCMNEPTU3bl — A1S1 BBISBJIEHUS
Xapaxrepa U CTENEHU HPABCTBEHHBIX B PU3UYECKHUX CTpaJaHUl NpU ycra-
HOBJIEHWUY MOPAJILHOTO Bpena, MPpUYUHEHHOI'O NMPECTYTUUIEHUEM.

22. 1515 onpeaeseHnss MHTEHCHUBHOCTH U XapaKTepa HPaBCTBEHHBIX U PU-
3UYECKUX CTpajlaHUuM coTpynHUKOB PCb Haubosiee BaXHBIMU ABJISIOTCH
JIMYHOCTHBIE [1APaMETPE!, KOTOPbIE XapaKTepU3YIOT YeJIOBEKA KaK HOCUTEIS
coLMANBHEIX poJieit. ConManbHas pojib — 3TO CUCTEMaA HOPM NOBeIEeHUS,
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MpUHATaA B OMpeIe/ICHHON KYJIBTYpe, OTpaXaloias COLMAILHO-POJIEBbIe

(hPYHKI[MH YeJIOBEKA B OOILIECTBE.

Ha ocHoBe BEIIeIeHUS cliocoda yyeTa MHIUBUAYAIBHBIX OCOOEHHO-
cTel MOTEpIIEeBIIEro NMPKU ONpeneieHUU MPUYUHEHHOTO €MY MOPaJbHOIO
BpeJla MOXHO BBIIEJUTDL CIIOCOOBI YUeTa MHANBUAYAJIbHBIX OCOOEHHOCTE I
cotpyniuka OCB xak KauyecTB, XapaKTepU3YIOLIUX €r0 ¢ TOUYKHU 3peHUs
MPUHAVIEXHOCTH K OMNpele/IEeHHOMY BOCHHO-NpodeCCHOHAIILHOMY CO-
OOILIECTRY.

1) corpynHuku ©Ch obnanawor crienqidUYecKHMHU TIpaBaMy Ha 3alHTY
HEeUMYILECTBEHHEIX [1PAB, KOTOPBIE NPUCYIIIHA UM B CHITY TIPUHAJIEX HOCTH
K OpraHHU3a1uHu;

2) 3amuTa YecTH U IOCTOMHCTBA, NeJoBOH penyranuu corpynHuka OCBH
nepepacTtaeT B 3alllUTy AeJIOBOM penyTaluuyu Bcell opraHu3anuu U B cUjly
3TOTO ABJISETCS NeJIOM NyOJIMYHBIM;

3) BaufHUe daxTUyecKux o0cToATENbCTB. Tak, HampuMep, HeoOXOOIUMO
YUUTBHIBATh, YTO Bped NPUYMHEH B MPOIECCe KOHTPTEPPOPHUCTHYECKON
ofiepaniuu (BpeMs, MecTO, OOCTOATE/ILCTBA IPUYUHEHMS Bpeda MOTYT
YCUJIUBATH CTPAZaHU);

4) HeoOXOIUMO YYHTBIBATH TAKXKE UHIWBUIYATBHYIO YYBCTBUTEJILHOCTD pas-
HBIX JIIOIe i1 K HapyIlle HUIO TOTO UJIM KHOT'O IMYHOrO HEUMYHIE CTBEHHOTO
rpaBa WJu YMajle HUI0O HeMaTepuajlbHOro O1ara;

5) ydeTtocoboro npapooro craryca cotpyaHuka @Cb u rapaHTuii, KOTOpble
NIpeNOCTABJIEHB! MY 3aKOHOM.

Oco0o creayeT cKka3ath 00 ydeTe crieii(uUUecKuX MTPaBOMOUYU COTpYa-
HukoB @Cb Kak HocuTesie it onpeneneHHOM nmpodeccu, CBI3aHHON ¢ oxpa-
HOM Y 321UTOM O€30MACHOCTU rocyI1apcTBa.

23. Ilpu paccMOTpeHUHM MCKa O BO3MELLIEHUHU Bpena, NIPUYUHEHHOTO J¢e-

* JIOBOH PENyTalMM IOPUAMYECKOTO JIMIA COBMECTHO C YTOJIOBHBIM JIEJIOM,
4acTbh 00CTOATEIBCTB, BXOAALIUX B ITIABHBIH (paKT, 1OKA3BIBAIOTCS CTOPOHOM
00BUHeHUSA. K TakuM oOCTOSTENBCTBAM OTHOCSATCS. COBEpIUEHUE OOlile-

CTBEHHO OIIACHOIO JesTHUS, BUHOBHOCTD JIM1IA, XapakKTep U pasMep Bpena,

NPUYUHEHHOro MnpectyruieHueM. OaHako Bped, NPUYMHEHHBIH [eJIOBOH

pernyTaumuy I0pUIMYECKOro JU1A, TOANEXUT JONOJIHUTEIIEHOMY NOKa3blBa-

uuio. [Ipu 310M OpeMst nOKa3pIBaHKSA Bpeaa, NPUUYUHEHHOIO Ie/IOBOW peny-

TalK, JOJDKHO JieXaTh Ha MCTIE, B cliydae ecliM 00cTosTeIbCcTBa, NOLIE-

Xalue YCTAaHOBJIEHUIO, BEIXOIAT 3a PAMKH OOCTOSTEILCTB [JIaBHOIO ¢aKra

1 00pa3yioT IONOJIHUTEJBHBIA peaMeT OKa3bIBAHUS.

24. Taxum obpa3oM, U3YYUB KOHKPETHbBIE MaTepUasbl yrosioBHbIX A€
OTNYOJIMKOBAaHHYIO NpPaKTUKY, BKIIOYAs MPAKTUKY apOUTpaxXHbIX CYIOB
M CYI0B ODIIe i IOPUCAUKIIMH, MOXHO BBIIEJTUTh 00CTOATENILCTBA, KOTOPBIE
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NMoMjieXaT JOKA3bIBAHUIO NPU PACCMOTPEHUU BOmpoca O NPUYUHEHUH
Bpena [eJ0BOH penyTalluy IpUIUYECKOro JIMLa COBMECTHO C YrOJIOBHBIM
JIEJIOM:

1) HajuuMe neIOBOM penyTal Uy y MOTePNeBLIETro (I0PUANYECKOTO JINLIA),

2) Hamnexauiee JIM JIULO 3aBUJIO FpaXXAaHCKUHI MCK O BO3MELLEHUH Bpenia
NMPUYUHEHHOIO 1eJIOBOH penyTaluy,

3) HaJuyue NPUUMHHON CBSA3U MeXAy TPECTYIMHBIM Ne€SIHUEM W BpEIoM
NEeJIOBOH pernyTalMy (B YeM BEIpa3uiIcsl Bpell N€JI0BOM penyTauuu U Kak
OH 06BbEeKTUBHO NpOosIBWICSH (HapylleHue 3¢pGeKTUBHOCTH paboThl nmpe -
NpUSITHSA, HEBOZMOXHOCTD YIIPaB/IATh OpraHu3alue, CHIDKEHUE peausa-
LMY TIPOOYKLIMU U YCIIYI, IOTePS JOBEPUS CO CTOPOHBI KIIMEHTOB, NOTEPS
JIOBEPUSI CO CTOPOHBI KOHTPAreHTOB; COKpauieHue o0beMa IpOU3BOICTRA;
YBOJIbHEHHE LIEHHBIX COTPYTHUKOB, HEOOXOAUMOCTD B IOTIOIHUTENBHEIX
pacxonax Ha pexjiaMy, MOKYNKY HOBOTO ChIpbsl, 060PYIOBaHUs));

4) pa3Mep peaIbHOTO BPe1a U HEMOJIYYEHHBIX JOXOA0B B CBSI3U C YMaJIEHUEM
JIEJIOBOM penyTaluy JIMLA,

5) Hajexallee JIM JIMLO NPU3HAHO rpaXXTaHCKUM OTBETUMKOM;

6) MMYILIECTBEHHOE MOJIOXKEeHHE IPAXIAHCKOro OTBETUMKA — (HDU3UUECKOTIO
JINLIA;

7) BUA UMYHIECTBEHHOM OTBETCTBEHHOCTU — COJIMAAPHAas UJIM nOJieBas.
25. YcraHoBiieHME 3THUX OOCTOSTENLCTB TpebyeT HUcclieqoBaHusl,

(pMHAHCOBO-3KOHOMHUYECKOTI0 aHa/Iu3a e TeJIbHOCTU IOpUIUYECKOro JIN1a,

NMpUYEM 3TO MOXeT OBITh ClIeJITAaHO B paMKaX pa3JIMyHbIX GOPM UCIOIb30Ba-

HU$ creUaJIbHbIX 3KOHOMHUYeCcKHUX 3HaAaHUl, HanmpUMep, B BUJE TOKYMEH-

TaJIbHOM NPOBEPKU U PEBU3UH, AYIUTOPCKON NPOBEPKU, NPUBJIEUEHUS Clie-

IMaucTa, O0JafalouIero 3KOHOMHUYECKUMU 3HAHUSIMU UJIKM TNIPOBEICHUS

CyneOHO-3KOHOMHUYECKON 3KCIEPTUIHL.

26. J1ng BBISICHEHUS pa3Mepa UMYILLECTBEHHBIX ITOTEPh U HenmoJy4eHHBIX
JIOXOJI0B NPU YMaJIeHU U JeJIOBOM penyTaluu, a TakKe caMoro ¢akra cyie-
CTBOBAaHUS NE€JIOBOi pernyTaluy ¥ NMPUUMHHO-CIEICTBEHHON CBA3U MEXAY
NMPecTYNHLIM nesTHUEM U YMaJleHUEM JN1eJIOBOUM pelyTanuu, HEOOXOgUMBI
CriegUaNbHblEe CyneOHO-3KOHOMUYECKHE U CymeOHO-OyXrajlTepCcKue TIo-
3HaHMS. DTU 3HAHUS MOTYT OBLITb NPUBJIeYEHB]l B (hOopMe peBU3UU UIIM OT-
NEJIbHO| NOKYMEeHTaJlbHOM TMPOBEPKU, ayAUTOPCKOM MPOBEPKU WIU NyTEM
Ha3HadeHUs cyneOHO-3KOHOMUYECKONW HUJIM CcyneOHO-OyXrajTepcKou 3Kc-
NEPTH3EI.

Pewas Bomnpoc, Kakyiwo ¢opMy HUCIOJb30BaHUA ClNEUAJIBHEIX MO3Ha-
HUN BBIOpaThb, HEOOGXOAUMO UCXOIUTH U3 OOCTOSITENIBCTB Aeja, MpUHUMas
BO BHUMAHHE BO3MOXHOCTb NOTepnesiliel CTOPOHEI IPeyBEUUYUBATE Bpe
JIEIOBOX PENyTAllMM U, COOTBETCTBEHHO, pa3Mep KoMneHcanuuu. B arom
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cJiydae HeoOXoOMMO Ha3HauyUTh CyaedbHO-OyxrajatepckKyio WIM cynedHo-

3KOHOMHYECKYIO 3KCIIEPTU3Y.
[Tpuberas x Takum GpopMaM HUCHOJIB30BAHUA CrlielMalIbHBIX NTO3HAHUH,

KakK ayIuT, peBU3US U IKCHepTHU3a, HeoOXonMMo IPUHUMATE BO BHUMaHUeE
HeKOTopble pa3IMuus Mexay HUMU.

27. CaM ¢akT HaMuug 1eJoBOH pernyraluy, eciyu 3To He o0len3BecT-
HBIA dakT, MOTYT NOATBEPAUTH TaKKe NOKa3aHUS CBUIETENEH — MpencTa-
BUTeJIEH IOPUANYECKUX JIN1], C KOTOPBIMH NOTEpIEBIlIee IOpUIUYECKOE JIUIIO
MMeJIO TOrOBOPHEIE OTHOILeHUS. B 3TOM ciryyae B KauecTBe cBUeTesieil He-
00XonMMO NpUBJIEKAaTh PYKOBOAUTENER NpeInpUSITUS — KOHTpareHTa Wiu
HENoCpenCTBEHHO TeX JIUI[, KOTOPble OTBEYAIH 32 3aKJ/IIOUEHUE U UCITOJIHE-
HHUE NOrOBOPOB C IOPHUANYECKHUM JIMIIOM — HOTEepHEeBIINM.

B smTeparype HeogHoxpaTHO oTMedanoch, 4To B YIIK HeobxonuMo 3a-
KPEnuTh ellle TaKoW BHA J0Ka3aTeJIbCTB, KaK [OKAa3aHUS MpeicTaBUTEINs
IPpaXJAHCKOIo UCTILIA U FPpaXIaHCKOIo OTBETYHMKA, 0cODO 3TO CTAJIO aKTy-
aJIbHO C BBEJEHMUEM MOTepreBlllero — opuaudeckoro Juna. Iloxasanus
NpenCTaBUTEIS] TPAXIAHCKOIo UCTIA U TPAXAAHCKOro OTBETYHMKA [IOMOra-
10T YCTAHOBUTH CTEHEHD NOTEPH NPU YMAIEHUU AeJIOBOH pellyTalMH.
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18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

O cyne6HOI IpakTHKe IO [ejlaM O BO3MellleHUM Bpelia, NpHYH-
HEeHHOro ToBpexXiaeHneM 310poBbs: [locraHoBnenue IlneHyma
BepxosHoro Cyna P® or 28.04.1994 Ne 3 // C60opHHK I1OCTaHOB-
nenuit [Inenyma BepxosHoro Cyga CCCP u PCOHOCP (PP) no

rpaxgaHckuM genaM. M., 1999.

O cyne6HO IIpakKTHKe [0 JeaM O 3allluTe YeCTH K JOCTOMHCTBA
TpaXKJaH, a TaKXe [IeJI0BO# penyTaluu IPaxiaH ¥ IOpUIndecKUX
nui: [locraHoBneHnue I lnenyma BepxosHoro Cyna P® ot 24.02.2003
Ne 3 // Poceniickad razera. 2005. Ne 50. 15 Mapra.

O cyne6HOU npakTuKe IpuMeHeHUS CylaMu Ykasza IlineHyMma
BepxosHoro Cyna CCCP ot 25.06.1973 «O Bo3MeleHuH cpelCTB,
3aTpayeHHbIX Ha JieueHKe rpaxaH, J1IoTepreBIIKX OT IIPeCTYITHbIX
necteuil»: [loctanoBneune flnenyma BepxosHoro Cyna CCCP.
1972. Ne 9. 16 okTa6ps.

O cyne6HoMm nipurosope: Ilocranosnenue Ilnenyma BepxosHoro
Cyna PD Ne 1 01 29.04.1996 // Bronnerens BepxosHoro Cyna PO.
1996. Ne 7.

O630p KaccallMOHHOH NpaKTHKK CyIeOHON KOJJIerHu 10 YToJI0B-
HBIM fenaM BepxosHoro Cyna Poccuiickoit Denepanum 3a 2001 . //
bronnereHs BepxopHoro Cyna P®. 2002. Ne 7. C. 19-25.

O630p KaccallMOHHOM IIpaKTHKK CyIe6HON Kosuleruu 1o yrojos-
HBIM IenaM BepxosHoro Cyma P®d 3a 2001 r. // BronnereHs Bep-
xoBHoro Cyna P®. 2001. Ne 6. C. 14, 19.

O630p xaccaunoHHOM npaxTuku Cyne6HOI Kosuieruu 110 yro-
N0BHBIM enaM BepxoBHoro Cyna P® 3a 2007 r. // BronnereHb
BepxosHoro Cyna P®. 2008. Ne 9. C. 28, 35-37.

O630p Hag3opHOU NpakTuKK Cyne6HOM KOJUIETHH IO YTOJIOBHBIM
nenaM BepxosHoro Cyna P® 3a 2002 1. // Brosierens BepxosHoro
Cyna P®. 2002. Ne 3. C. 15~17.

O630p Han3opHo NpakTnku Cyne6HO! KOUIETHH! O YTOJIOBHBIM
fenaM BepxosHoro Cyna Pd 3a 2002 r. // bronnereHb BepxoBHOTO
Cyna P®. 2002. Ne 2. C. 14-15.

O630p Han3opHO# npakTuku Cyne6HOoM KOJIETHK 10 YTOMTOBHBIM
nenaM BepxosHoro Cyna P® 322003 r. // brouieteHs BepxosHoro
Cyna P®. 2003. Ne 1. C. 21-24.
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28.

29.

30.

31.

32.

33.

34,

33.

36.

37.

38.

39.

O630p Han3opHOM nmpakTuku CyneOHON KOJJIETHM T10 YTOJIOBHBIM
nenaM BepxosHoro Cyna P® 3a 2003 1. // Broanerens BepxosHoro
Cyna PD. 2004. Ne 10. C. 21-25.

O630p Hag3opHoit NpakTuky CynebHol KoJJIErKHK 110 YTOJIOBHBIM
nenaM BepxosHoro Cyna P® 3a 2004 r. // broyinereHs BepxoBHOro
Cyna PD. 2004. Ne 1. C. 13-14.

O630p Han3opHo npakTuky CynebHOoM KoJieruu 110 YrojJ0BHbIM
nenam BepxosHoro Cyna P® 3a 2007 1. // BronneteHs BepxosHoro
Cyna PP. 2007. Ne 7. C. 27-28.

0O630p Han3opHOI NpakTuky Cyne6HOM KoJlJleruu 110 YroJIOBHBIM
peiiaM BepxoBHoro Cyna PM 3a 2007 1. // bronneteHs BepxosHoro
Cyna P®. 2007. Ne 2. C. 29-30.

O630p HagzopHoi nNpakTuky Cyne6HOM Ko/11eruu 1o yrojJloBHbIM
nejaM BepxoBHoro Cyna P® 3a 2007 1. // bronneteHs BepxoBHoro
Cyna P®. 2007. Ne 2. C. 21.

0O630p Han3opHOHK NpakTuky CynebHOol KoJlJIernu 110 YToJ10BHBIM
nenam BepxoBHoro Cyna P® 3a 2007 . // brosieteHs BepxoBHOTro
Cyna P®. 2008. Ne 10. C. 26—27.

O630p Hag3opHoIt NpakTHKY CyneOHOM KOJ1/IerHu 110 YTOJIOBHBIM
nenaM BepxosHoro Cyna P® 3a 2008 1. // bronjieteHb BepxoBHoro
Cyna PD. 2008. Ne 10. C, 23-27.

O630p Han30pHOM NpakTuKN CyleOHOM KOMJIEeTHU 110 YTOJIOBHBIM
nejiaMm BepxosHoro Cyna P® 3a 2001 r. // bronnereHs BepxopHoro
Cyna P®. 2001. Ne 3. C. 15-16.

Onpeneneune Bepxosroro Cyna P Ne 88-B04-7 ot 23.11.2004 //
Hogsast cyne6Has nNpakTHKa 110 CIIOpaM 0 KOMIIEHCallM i MOPaIbHOTO
Bpena M 3alluTe 1e/10Boit penyTaium / cocT. J.A. XKiaH-IlylukyHa,
M.: U3n-Bo «IlpocnexT», 2007. 208 c.

Onpenenenune BepxosHoro Cyma P® Ne 15-000-18 no neny
AtaeBoit u JI1o6aHckoil // BronnereHs BepxosHoro Cyna P®.
2000. Ne 8. C. 20.

Onpenenenue BepxosHoro Cyna Pd® Ne 1-0106/2000 no peny Ca-
ranuesa // bronnerens BepxosHoro Cyna P®. 2000. Ne 8. C. 20.

Onpenenenne BepxoBHoro Cyna PD Ne 77-004-1 no peny beno-
ri1a3oBa, onpeneneHue BepxosHoro Cyna PD Ne 77-004-2 no neny

169

OTpepnaktTupoBan u onyonukosan Ha cante : PRESSI ( HERSON )



bu6nuorpacu4ecknit CIMCOX MCNONbL3IOBAHHOH NUTEPATYPLI

18.

19.

20.

21.

22.

23,

24,

25.

26.

27.

O cynebHoit nMpakTHKe MO [IejlaM O BO3MellleHMH Bpena, NMpUYu-
HeHHOro rnospexieHneM 310poBbi: [TocraHoBieHUe [1neHyMa
BepxosHoro Cyma P® ot 28.04.1994 Ne 3 // COOpHMK MOCTaHOB-
nenuit [Tnenyma BepxosHoro Cyna CCCP u PCOCP (P®) no

rpaxgaHckuM genam. M., 1999,

O cynebHo# NnpakTHKe MO JenaM O 3allUTe YeCTU U JOCTOMHCTBA
rpaxJaH, a Takxe JeJIOBOHA penyTallMM rpaxiaH ¥ I0pUIANYecKUX
auLl; [Tocranosienue [1neHyma Bepxosroro Cyna P® or 24.02.2005
Ne 3 // Poccuiickas rasera. 2005. Ne 50. 15 mapra.

O cyne6Hoii npakTuke NpUMeHeHUs cynamMu Ykasa [IneHyma
BepxosHoro Cyna CCCP o1 25.06.1973 «O Bo3MellIEHUH CPENCTB,
3aTpavyeHHbBIX Ha JleYeHHe IpaXXiaaH, [oTeprieBLIUX OT NPeCTYIHbIX
necrBuii»: [loctaHosnenue I1neHyma BepxosHoro Cyna CCCP.
1972. Ne 9. 16 okTa6p4.

O cyne6HoMm npurosope: ITocraHoBnenue [Tnenyma BepxosHoro
Cyna P® Ne 1 0129.04.1996 // BrosinereHs Bepxosnoro Cyna PO.
1996. Ne 7.

O030p KaccallMOHHOI NMPaKTUKHU CcyleOHOI KOJIJIETUH 110 YTOJIOB-
HbIM 1ej1aM BepxosHoro Cyna Poccuiickoit @enepanyy 3a 2001 . //
bronnetens BepxosHoro Cyna P®. 2002. Ne 7. C. 19-25.

O0630p KaccallUOHHOM MPAKTUKU CyneOHO KOJUIETUH T10 YrOJIOB-
HbIM aenam BepxoBHoro Cyna P® 3a 2001 . // Bronnerens Bep-
xoBHOro Cyna P®. 2001. Ne 6. C. 14, 19.

O030p KaccallMoHHOM npakTUkU CyneGHOI KOJIerMy To yro-
noBHbIM AesiaM BepxosHoro Cyna P® 3a 2007 r. // BronnereHb
BepxosHoro Cyna P®. 2008. Ne 9. C. 28, 35-37.

O0630p Hag3opHoI NpakTUKY Cyne6GHOM KOJUIETHH IO YTOJOBHBIM
nenaM BepxosHoro Cyna P® 322002 r. // BrosnneteHb BepxosHoro
Cyna P®. 2002. Ne 3. C. 15~17.

O630p HagzopHo# npakTuky Cyne6Hol KOJJIETUM TTO YTOJIOBHBIM
Aenam BepxosHoro Cyna P® 3a 2002 r. // BronnereHb BepxoBHoro
Cyna P®. 2002. Ne 2. C. 14-15.

O030p Han30PHOM NMPaKTUKU CynebHol KoJl1eTUH IO YTOJIOBHbBIM
nenam Bepxosnoro Cyna P® 3a 2003 . // BionnereHb BepxosHoro
Cyna P®. 2003. Ne 1. C. 21-24.
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36.

37.

38.

39.

O630p HanzopHOM NpakTUKK Cyne6HOM Koj1ery 1o YyToJ0BHBIM
IenaM BepxosHoro Cyna P® 322003 . // BronnereHs BepxoBHoro
Cyna P®. 2004. Ne 10. C. 21-23.

O630p Hag3opHOM NpakTUKU Cyne6GHOI KOIEruy Mo YroJlOBHBIM
nenam BepxosHoro Cyma P® 3a 2004 1. // BionnereHs BepXxoBHoTro
Cyna P®. 2004. Ne 1. C. 13-14.

O630p Hap3opHOM NMpakKTUKU Cyne6HOM KOJ1jIeTMH MO YTOJOBHBIM
nenaM BepxosHoro Cyna P® 3a 2007 1. // BronneTeHs BepxoBHoro
Cyna P®. 2007. Ne 7. C. 27-28.

O630p HagzopHOM NMpakTUKH CyneOHON KOJJIETHU O YTOJIOBHBIM
nenam BepxosHoro Cyna P® 3a 2007 r. // bronneTteHs BepxoBHoro
Cyna PO. 2007. Ne 2. C. 29-30.

O630p Han3opHOM rpakTUKU Cyie6HOM KOJ1j1IeTUH T10 YTOJIOBHBIM
nenam BepxoBHoro Cyga P® 3a 2007 . // BronneteHs BepxoBHoro
Cypa P®. 2007. Ne 2. C. 21.

O630p Hap3opHOM nMpakTUKU CyaeOHOM KOJj1erny 110 YTOJTOBHBIM
nenam BepxoBHoro Cyna P® 3a 2007 r. // BronneteHs BepxoBHoro
Cyna P®. 2008. Ne 10. C. 26-27.

O630p Haa3opHOMI npakTUKU CynebHOH! KOJ11eTUH [0 YTOJIOBHbLIM
nenam BepxosHoro Cyna P® 3a 2008 . // bronneteHs BepxoBHOro
Cyna P®. 2008. Ne 10. C. 23-27.

O630p Han30pHOM NMpakTUKU CynedbHOM KOJIJIerH 10 YTOJIOBHBIM
nenam BepxosHoro Cyna P® 3a 2001 r. // bronnereHs BepXoBHoro
Cyna P®. 2001. Ne 3. C. 15-16.

OnpeneneHune BepxosHoro Cyna P® Ne 88-B04-7 o1 23.11.2004 //
Hosas cynebHas npakTKa o cnopam o KOMreHcalu i MOpajibHOTO
Bpella U 3alluTe AenoBoi penyTaiuu / coct. . A. XKnaH-IlywkuHa.,
M.: U3n-Bo «IIpocnekT», 2007. 208 c.

Onpenenenue BepxosHoro Cyma P® Ne 15-000-18 no meny
ATtaeBoit u JIobsaHcko#t // BronnereHs BepxosHoro Cyna PO,
2000. Ne 8. C. 20.

OnpeneneHne BepxosHoro Cyna P® Ne 1-0106/2000 no geny Ca-
ranuesa // bronnereHs BepxosHoro Cyna P®. 2000. Ne 8. C. 20.

OnpeneneHue BepxosHoro Cyna PO Ne 77-004-1 no neny beno-
rna3osa, onpeneieHne BepxosHoro Cyna PP Ne 77-004-2 no aeny
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40.

41.

42,

43,

44,

45.

46.

47.

48.

49.

50.

51.

JlyxpsiHoBa // BronneteHs BepxoBHoro Cyma P®. 2004. Ne 11.
C.23.

OnpeneneHue BepxosHoro Cyna P® Ne 39-003-36 no neny Juxoro //
BiosteteHs BepxosHoro Cyaa P®. 2004. Ne 11. C. 23.

Onpenenenne BepxosHoro Cyna P® Ne 5H-3 7/2003 no geny
Tumkusa U Hecreposa // bronnereHp BepxoBHoro Cyna PO.

2004. Ne 11. C. 24.

OnpeneneHue BepxosHoro Cyna P@® Ne 2-003-30 o neny llems-
kMHa // bronnereHs BepxoBHoro Cyna P®. 2004. Ne 11. C. 24.

Onpenenenre BepxoBHoro Cyma P® Ne 49-005-86 no neny My-
bapakiuuHa // BroanereHp BepxoBHoro Cyga P®. 2006. Ne S.
C. 10-11.

OnpeneneHue BepxoBHoro Cyna PP Ne 78-006-81 no neny Ian-
xueBa // Bromnerens BepxosHoro Cyna P®. 2007. Ne 10. C. 15.

OnpeneneHue BepxosHoro Cyna P® Ne 83-B07-6 no neny 3. //
bronnereHs BepxosHoro Cyna P®. 2007. Ne 10. C. 18.

OnpeneneHue BepxosHoro Cyga P@® Ne 14-B06-1// bronnereHs
BepxosHoro Cynga P®. 2007. Ne 6. C. 13.

Onpenenenue BepxosHoro Cyna P@® Ne 2-037/05 no neny Jlam6uHa //
brosnereHs BepxosHoro Cyna P®. 2007. Ne 6. C. 29.

OnpeneneHue CynebHol KOJUIerMU MO YrojOBHBLIM nenaM Bep-
xoBHoro Cyga P® Ne 48-005-29CI1 // Bionnerens BepxoBHoro
Cyna P®. 2006. Ne 7. C. 22.

[ToctanoBneHue Ne 87 n2000np no neny Kucenesa // BronnereHb
BepxoBHoro Cyna P®. 2000. Ne 8. C. 20.

[ToctanosneHue BepxoBHoro Cyma P® Ne 103n2001np no ageny
Anexceesa // bronnereHs BepxosHoro Cyga P®. 2001. Ne 10.
C. 20.

HopmarusHoe [loctaHoBneHue [IneHyma BepxoBHoro Cyma
PecnyGauxku Kaszaxcran ot 20 uioHdg 2005 . «O paccMOTpeHUH
I'paXIaHCKOro Ucka B yrojoBHOM MNpoliecce» // COOpHUK IMO-
craHoBjieHUW [lneHyma BepxosHoro Cyaga Kaszaxckoi CCP,
IlneHyma BepxosHoro Cyna Pecnybnuku KaszaxcraH, HopMaTuB-
HbIX NMocTaHoBleHUM BepxosHoro Cyna Pecnydnuku Kazaxcran
(1968—2006). Anma-Arsr: U3n-so «Hopma-K», 2007, C. 471.
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52.

53.

34,

S3.

56.

57.

58.

59.

60.

61.

62

OCHOBHBIE NTPUHLMIIBI O0palleHUS ¢ 3aKIIOYEHHBIMU: TTPUHSTBI
14.12.1990 Pesomrouneit 45/111 IenepanbHoit Accambaen OOH //
CIIC «KoHcynsrant[Intoc» (CD-R).

[lonoxeHue «O nopsaake BoO3MEUIEHU] yiiep6a, IpUYUHEHHOTO
rpakJaHUHY HE3aKOHHBIMU NEHMCTBUSAMHU OpPraHOB NO3HAHU4,
ITpeABAPUTESIBHOTO CIENCTBUS, ITPOKYPATYPhI U Cy1a», YTBEPXKIEH-
Horo Ykazom [Ipesunuyma BepxosHoro Cosera CCCP or 18 mag
1981 . Ne 4892-x // Benomoctu BepxosHoro Cosera CCCP. 1981.

Ne 21. C. 74.

[TocranoBnenue IlpesuaeHra BepxosHoro Cyga P® ot 12 uiong
2000 r. // bromwereHs BepxosHoro Cyna P®. 2001. Ne 3. C. 15—16.

[TocranoBneHue [Ipe3nauyma BepxosHoro Cyna P® Ne 135m2002
no aeay Bopobwsesoit 1 ABaHecoBa // brwoanereHp BepxosHoro
Cynma P®. 2002. Ne 12. C. 11.

[TocraHoBaeHue BepxoBHoro Cyna P Ne 919n01np no neny I[1as-
nosa // bronnereHs BepxosHoro Cyna P®. 2002. Ne 8. C. 18.

[TocranoBneHue Ilpesnaryma BepxosHoro Cyna P@ Ne 804-1104
no aeny [lonosoit u ap. // bronnereHs BepxosHoro Cyna PO.

2005. Ne 10.

[ToctaHoBnenue IIpesnnryma BepxosHoro Cyna Pecnybauku
Komu ot 26.10.2005 // bronnereHb BepxosHoro Cyna P®. 2006.

Ne 1. C. 31.

[TocranoBnenue Ilpesnauyma BepxosHoro Cyna P® Ne 464-1105
no aeny Tuxomuposa // BrosereHs BepxosHoro Cyna P®. 2006.
Ne 3. C. 17.

[TocraHoBneHue Ilpesuauyma BepxosHoro Cyna P@® Ne 287-T107
no geny I1. // broanerenp BepxosHoro Cyna P®. 2008. Ne 1.

C.22-23.

[TocraHoBneHue CynedbHOM Kojjieruu 1Mo YrojoBHLIM f€ejam Bep-
xoBHoro Cyna P® Ne 868 n2001 no neny MaHsid // BroaneteHn
BepxoBHoro Cyna P®. 2002. Ne 8. C. 18—19.

[TocraHoBneHue IIneHyma BepxosHoro Cyna Poccuiickoit @Pene-
pauuu «Hexkoropeie BOIPOCH NPUMEHEHHS 3aKOHONATENbCTBA O
KOMITIEHCALMY MOpaJIbHOro Bpea» oT 20 nekadps 1994 r.: B pen. [1o-
craHosneHUus IlieHyma BepxosHoro Cyga PP or 25.10.1996 Ne 10,
or 05.01.1998 Ne 1 // Poccwuiickas razera. 1995. Ne 29, 8 deppais.
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Bubnuorpagv4ecKui CIMCOX HCNOMb30BAHHOA NUTEPATYPLI

63.

64.

65.

66.

67.

68.

69.

IMoctanosnerue ITneHyma BepxoBHoro Cyna P® ot 24 ¢deBpans
2005 . Ne 3 «O cynebHo#M nMpakTUKeE MO feaaM O 3allUTe YeCTH, 10~
CTOWHCTBA IPaXaH, a TaKxXe A€J0BOM pernyTailluu rpaXiaH U 1opu-
auyeckux nul» // Poccuitckas rasera, 2005, 15 mMapra. C. 10.

INocranoBneHue Ne 1 Ilnenyma BepxosHoro Cyna Poccuiickoi
Qenepaunu «O NpUMEHEHUHU CYNaMU TpaXIaHCKOro 3aKOHO-
nareynbCTBa, peryjJupyrouero oTHOWeHUa Mo ob6s13aTeNpCTBaM
BCJIEACTBUE NMPUYMHEHUS Bpela XU3HU U 3I0POBbIO OT 26 SIH-
Bapg 2010 1. // bBronnetreHs BepxoBHoro Cyma P®. 2010. Ne 3.

C. 2~12.

IloctanoBnenue Ilpesuauyma Bepxosroro Cyna PP Ne 609-1106
no neny Illammna v 1p. // bronnerers BepxosHoro Cyna P®. 2007.
Ne 1. C. 22.

IlocranosneHue Ilpesunuyma BepxoBHoro Cyna P® Ne 6341104
no aeny Pamazanosa u IleiikpuuiBuinu // BronneteHb BepxoBHoro
Cyaa P®. 2005. Ne 7. C. 21, 30.

Ilpukas Munucrepctsa roctulinu PP ot 14 Mag 2003 . Ne 114 «O6
vrBepxXIeHUH [lepeuHs ponoB (BULOB) 3KCIEPTU3, BB OTHIEMbIX
B rOCYIapCTBEHHbBIX CyHeOHO-3KCIIePTHHIX YUpeXaeHUsIX MUHHU-
crepcTBa WCTULMHN Poccuitckont enepannu, u Ilepeynsa skc-
MepTHHIX CIEUUANBHOCTEN, IO KOTOPBIM NMpeaocTaniigeTcsd npaBo
CaMOCTOAITENILHOIO MPOU3BOACTRA CYAeOHBIX 2KCIIepTU3 B IrocCy-
NapCTBeHHBIX Cy1eOHO~3KCIIepTHBIX YUpexaeHNsIX MUHNcTepcTBa
tocTuIMK Poccutickoit @enepanunn» // CIIC «IapanT-Makcumym.
[Tpaiim». Bepcus ot 16 uioHsa 2007 .

Ilpukasz MB/] ot 29 utons 2005 . Ne 511 «O6 yrBepxnenuu UH-
CTPYKLIMH 1O OpraHU3alluY U MTPOU3BOACTBY CYNEOHBIX IKCITEPTUS
B 3KCIEPTHO-KPUMUHANUCTUYECKUX MOApa3IeNeHUIX OopraHoB
BHYTpe HHUX Jien Poccuiickoii Penepaunn» // Poccuiickag razera.
2005. 30 aBrycra.

MoHorpathuy, yuebHuky, yuebhbie nocobus

Azapos B.A. IlpoGnembl TeOpUU U NMpPaKTUKU OXpaHbI UMYLIE-~
CTBEHHbIX UHTEPECOB JIMYHOCTHU B YTOJIOBHOM CYIOITPOU3BOICTBE.

Omck, 1995. 240 c.

172



bubanorpatu4eckui CNHCOK UCNOJ/Ib30BAHHOW NUTEPaTYpbI

70.

71.

72,

73.

74.

73.

76.

77.

78.

79.

80.
81.

82.

83.

AnexcaHapos C.A. IlpaBoBble rapaHTUM BO3MellleHU ylliepba
B YrOJIOBHOM Ipouecce (HocynedHble craquu): yieb. mocobue.
Topekuit, 1976. 165 c.

AstekcaHapos C.A. PaspeliieHue rpaxX1aHCKOro UCKa B YTOJJIOBHOM
npouecce. lopbkuii, 1978. 120 c.

AnekcaHapoB C.A. OpraHU3allMOHHO-TIpaBOBbIe OCHOBBI YCTPaHe -
HUSI MaTepHaJIbHbIX nocaeacTBuii. M., 1979. 92 c.

Anekcees H.C., [laes B.I, Kokopes JI./l. Odyepk pa3BUTUS HAaYKH
COBETCKOI0 yroioBHOro npouecca. [Ipo6jieMbl TeOpUM M MpakTU-
K YroJIOBHOTO ITpoliecca: UCTOPUS] U COBPEMEHHOCTh / MO pell.
B.A. ITaHionikuHa. BopoHex: U3n-8o BopoHexckoro rocynap-
cTBeHHoOro yH-Ta, 2006. 744 c.

AsntekceeB C.C. ITpo6aemnbl Teopuu npasa. Kypc nexuuid T. 1.
Cseputosck, 1972. 454 c.

Anekcees C.C. O6wan Teopud npasa. B 2 T. T. 1. M.: Hayka, 1982.
424 c .

Ansliesckuii B.B. Cyne6Ho~-MeIUMIIMHCKas 3KClepTU3a Bpeaa
3/10pOBbIO B COBPEMEHHOM YTOJI0BHOM Ipouecce (IpolieccyalbHble
aCIeKThbl, MEeTOIUYECKHE TIPUHLIUIIB U GHOpMaNbsHO-IOTUYECKUe
anroputMsl). M., 2004. 176 c.

AHucumoB A.Jl. YecTb, 1TOCTOMHCTBO U Jen0Bas penyTalmd:
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IOPUCIIPYJEHII NN

«2 W3parenbcTBO HaxognTcsd B MockBe, YTO YCKOPSIET U YIIPO-
11[aeT Ballle B3aUMOIECHUCTBHUE C HAMH.
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IHHU KHUI'U.

«2 MBI rapaHTUpyeM ObICTPOE ¥ KaUYECTBEHHOE N3aHHE BAILIETO
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«2 Pe3ynbraT Hallero COTpyaiHUYECTBa — KHUla — CTaHeT 40-
CTOMHBIM NPUOOpETEeHUEM ISl CTYACHTOB, IIperoaasare-
nei, MpakKTUKYIOIMX IOpUCTOB U HAyYHBIX Pa0OTHHKOB.
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